Czerw v. Lafayette Storage & Moving Corporation et al Doc. 17

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JOSEPH CZERW

Plaintiff,
Case #16-CV-6701FPG

DECISION AND ORDER

LAFAYETTE STORAGE & MOVING CORPORATION
etal.,

Defendant.

INTRODUCTION

Plairtiff Joseph Czerw bringthis actionagainst Defendants Lafayette Storage & Moving
Corporation(“Lafayette”) and Matthew Ferrentino, in his official and individual capacities,
filing a fraudulent information return in violatiasf 26 U.S.C. § 7434. ECF No. Plaintiff—a
former employee of_afayette—alleges that for the 2015 tax yeamDefendars improperly
classified him as an independent contraetod misrepresentedehamount they paid him in
relevantfederaltax documents.ld. On November 30, 2017, the Clerk of Coiiled an entry of
default against Defendants, after they failed to appear or otherwise def€érdNdE 8. Plaintiff
now moves for default judgment. ECF No. 14. For the following reasons, Plaintiff’'s m®tion i
GRANTED.

LEGAL STANDARD

Federal Rule of Civil Procedure 55 sets forth the procedure for obtaining a default
judgment. First, the plaintiff must have secured an entry of default from the elikh requires
a showing, “by affidavit or otherwise,” that the defendant “has failed to plealemaese defend”

itself in the action.Fed. R Civ. P. 55(a)Once the plaintiff has obtained an entry of defaulit
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if its claim against the defielant § not “for a sum certajhthe plaintiff “must apply to the court
for a default judgment.” Fed. R. Civ. P. 55(b)(2)-

The clerk’'s entry of default does not mean that default judgment is autonyaticall
warranted.See Bricklayers & Allied Craftworkers Local 2, Albany, N.Y. Pension Fund v. Moulton
Masonry & Constr., LLC, 779 F.3d 182, 187 (2d Cir. 2015) (per curiamnsteal, “the court may,
on [theplaintiff's] motion, enter a default judgment if liability is established as a matter of law
when the factual allegations of the complaint are taken as tdielf liability is established, the
Court must then determine the proper amount of damages, which requires evidepiany. Sce
id. at 189 (“[A] party’s default . . is not considered aadmisson of damages.” (quotation
omitted)).

BACKGROUND

The following facts are taken from the complaint, unless otherwise nbtddyette is a
business that “conducts household and commercial moving throughout North America,” ECF No.
1 1 19, and Ferrentino the company’s president and owndd. { 13. Plaintiff alleges that
Ferrentino “exercised opaiional control oveérthe company’s dajto-day functionsand the‘terms
of plaintiff’'s employment.” Id. 11 15, 16. Plaintiff began his employment at Lafayjett1 993,
working as a mover. Plaintiff alleges that Defendants structured his work inreeraansstent
with that of an employeeSeeid. 1 2328.

In May 2014, Defendantstarted payingPlaintiff irregularly, and “the paychecks that
[Defendants] issued . . . began to bouncéd. § 30. Then, beginning in September 2014,
Defendants printed out employee paychecks but would not issue them to emplBiaesff
alleges that Defendantditd not make, keep and maintain payroll records accurately reporting the

wages paid to Plaintiff.’ ECF No.j 32. Despite these problems, Plaintiff continued to work for



Defendants until March 2015, when “it became clear that [Defendants] were ngttggay
[him].” Id. 7 34. Plaintiff alleges that in 2015, he only received $4,000 in wages from Defendants
These wages came in the formtwb $2,000checksthat Ferrentino mailetb Plaintiff.

In January 2016, Defendants issued a 2015 Form-M8SE to Plaintiff, which reported
“$5,500.00 in noremployee compensationld.  40. The payer is listed as “Lafayette Storage
& Moving.” ECF No. 12 at 2. Defendants submitted a copy of the samme forthe IRS ECF
No. 1§ 41. In all previous years during Plaintiff's employment, Defendants had reporte
Plaintiff's income with a W2 tax form. Plaintiff “repeatedly requested” that Defendants properly
classify him as an employee, but Ferrentino “failed and refused to correax floes.” Id. § 43.
Plaintiff alleges that Defendants had actual knowledge that2afovin was the correct form to
submit. Furthermore, Plaintiff alleges that Defendants willfully, purposely fraudulentlyiled
the false Form 10994ISC as part of a scheme “to defraud state and federal taxing authorities . . .
by lessening [] Lafayette’sax obligations and the amount ofwsrker's compensation insurance
premiums.” Id. I 52. Plaintiff brought this action in Octob2016.

DISCUSSION

Under 26 U.S.C. § 7434(a)j]'f any person willfully files a fraudulent information return
with respect to payments purported to be made to any other person, such other person may bring
a civil action for damages against the person so filing such reté¢mumber of district courts
havedivided this cause of actiomto three elements: (1) the defendant issued an information
return; (2) the information return was fraudulent; and (3) the defendant willfyeds the
fraudulent information returnSee, e.g., Gidding v. Zurich Am. Ins. Co., No. 15-cv-1176 2015
WL 6871990, at *5N.D. Cal. Nov. 9, 2015)Chin Hui Hood v. JeJe Enters., Inc., No. 14-cv-

2405 2015 WL 13646690, at *N.D. Ga. Jan. 15, 2015¥ajo v. Casa Salsa, Inc., No.12-60892,



2013 WL 6184969, at *7 (S.D. Fla. Nov. 25, 2013). Thus, the question is whether the allegations
in the complaint, when taken as true, satisfy these elements and therebgheBeifieindants’
liability as a matter of law.See Moulton Masonry, 779 F.3d at 187 The Court answers that
guestion in the affirmative.

The Court turns to the first elemenAlthough Plaintiff does not address it, this element
raisesa basicissue can both Defendants be said to have “issuedfiled” the albgedly false
Form 1099MISC? Lafayette, not Ferrentino, was Plaintiff's employer, and only Lafaystte
identified as the payer in the form itself. On the other hand, baséldemomplaint, Ferrentino
was the actoin the scheme, antbnsequentlynust have been thgerson who caused the form to
be filed on Lafayette’s behalf.

Courts have applied different standardsdeserminewhich participantan a taxfraud
schemamay be held liable under § 7434(&omecourts havdimited liability to the person who
wasrequired to file the information return under federal le&&ge, e.g., Vandenheede v. Vecchio,

No. 1212284, 2013 WL 692876, *3 (E.D. Mich. Feb. 26, 2013declining tohold liable two
cotrustees who prepared and causedinformationreturn to be filedon another’'s behglf
Swartwout v. Edgewater Grill LLC, No. 1:12cv-130, 2013 WL 3655162 (W.D. Mich. July 12,
2013) @ccountantand accounting firm)Swallow v. Torngren, No. 17cv-5261, 2018 WL
2197614, at *13N.D. Cal. May 14, 2018) (shareholders and director of corporatidmgse cases
arguably find support in some of te&tutory language, which provides that a civil action may be
brought “against the persaafiling such returri. 26 U.S.C. § 7434(a) (emphasis addeehalso
Swallow, 2018 WL 2197614, at *13 (“[8 7434] provides a cause of action against the person who
files the allegedly fraudulent return. . Here . . . [the corporation] is the ‘persamho filed the

allegedly fraudulent returri}.



Other courts have rejected thadrrow reading,concluding thaia person who causes a
fraudulent returrto be filed, whether on his own behalf or on behalf of another, may be liable
under 8§ 7434.See, e.g., Angelopoulos v. Keystone Orthopedic Specialists, SC., No. 12cv-5836,

2015 WL 2375225, at =5 (N.D. Ill. May 15, 2015)Sgurdsson v. Dicarlantonio, No. 6:12cv-

920, 2013 WL 1212866, at 6-8 (M.D. Fla. Dec. 11, 2013). These courts focus on the expansive
phrasing obther language ithe statute:dny person [who] willfully files a fraudulent information
return” may be held liable. 26 U.S.C. § 7434(a) (emphasis adsed)iso Angelopoulos, 2015

WL 2375225, at *4 (“The plain meaning ‘@ny persohis any person‘any persohincludes not

only an entityrequired to file a return but also a manager . . . who allegedly reported the false
information in the return and caused it to be filed.These courtseason thathis interpretation

is consistent with the legislative history, which indicates that § 7434 is intended ¢ssititz loss

and inconvenience caused by “persons intent on either defrauding the IRS anpaaagsyers.”
Angelopoulos, 2015 WL 2375225, at *4 (noting thattax@yerentity and its agent are “equally
capable” of causing the harms that the statute seeks to detethernore, these courtsotethat

a more limited construction would exenfpdm liability otherwise culpablagents contrary to
commontaw principlesof corporate officer liability and legislative inter@eeid. at *5 (discussing
anomalous results of narrow readingygurdsson, 2013 WL 12121866, at *6{6ame).

In light of the statute’s plain language and the anomalous results of a contrary
interpretation the Court is persuaded by those courts that have interpreted § 7434 to impose
liability on any person whavillfully causes d@raudulentinformationreturnto be filed In this

case the Courreadsthe complaint to allege that Ferrentino caused?®il5 Form 10994ISC to



be issued to and filed with the IRS on Lafayette’s behalf. Therefer both Defendantth)e
first element is satisfied.

The facts in the complaint al$alfill the second anithird elements.To adequately allege
a claimunder 8§ 7434, thepleadings must do more than establish an accounting mistake.
Vandenheede v. Vecchio, 541 F. App’x 577, 580 (6 Cir. 2013) (summary orderRather, “[the
private right of action creed by 8 7434(a) applies only if any persafifully files a fraudulent
information returti’ Katzman v. Essex Waterfront OwnersLLC, 660 F.3d 565, 568 (2d Cir. 2011)
(internal quotation marks and brackeimitted). “[WI]illfulness in this contextonnots a
voluntary, intentional violation of a legal duty.Vandenheede, 541 F. App’x at 58(internal
guotation marks omitted). In other woydthe plaintiff must show that the defendants, aware of
the duty purportedly imposed by Section 7434, specifitalgnded to flout the statuteTran v.
Tran, 239 F. Supp. 3d 1296, 1298 (M.D. Fla. 2017).

In this casePlaintiff alleges that th&orm 1099-MISC inaccurately stated theayments
madeto himin 20152 Furthermore,here are sufficient allegations to establish etendants
willfully filed the frauduleninformation return.See Gidding, 2015 WL 6871990, at *6 (quotation
omitted. Plaintiff allegesthat (1) in 2015, Lafayette, through Ferrentinmailed Plaintifftwo

checks totaling $4,000; (Defendantsthereafter filed adise Form 109MISC for the 2015 tax

1 A Form 1099MISC constitutes an “information return” for purposes of § 74Sde Angelopoulos v.
Keystone Orthopedic Specialists, SC., No. 12cv-5836, 2014 WL 292578, at *5 (N.D. Ill. Jan. 23, 2014)
(collecting caseskgee also 26 U.S.C. § 7434(f) (defining “information return”).

2 Plaintiff also alleges that Defendants misclassified him as eemmioyee when they issued the Form
1099MISC. As Plaintiff concededjoweversome courts have held that “§ 7434(a) creates a private cause
of action only where an information return is fraudulent with respabetamount purportedly paid to the
plaintiff.” Liverett v. Torres Advanced Enter. Solutions LLC, 192 F. Supp. 3d 648, 653 (E.D. Va. 2016)
(emphasis added)Under that interpretation, the statute “provides no remedy for a person itigorrec
classified as an independent contractdian, 239 F. Supp.®at 1298 But kecause Plaintiff alleges that

the Form 109MISC incorrectly states the amount paid to him, the second elemerisiedatgardless,

and the Court need not address whether the alleged misclassification sampairtsunder § 7434.
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year, which statedhatLafayettemade payments to Plaintiff totaling $5,5@Md(3) Defendants
filed the falseform willfully, fraudulently, and purposely, in that they were engaged in a scheme
to defraud tax authorities bgducing Lafayette’s tax obligation€f. Bolling v. PP&G Inc., No.

WDQ-15-911 2015 WL 9255330, at *7 (D. Md. Dec. 17, 201&yncluding that coplaint that

alleged the “who,” “what,™when,” “why,” and “how” of the defendants’ alleged tax fraud
survived a motion to dismiss).he plausibility of Plaintiff's clainof willful fraud is bolstered by

the fact that Defendants misclassified Plaintiff for the 2015 tax-ydaspite treating him as an
employee for the entirety of his employmerds well as by théactssuggesting that Defendants
were facing business wostating in May 2014. Therefore, the second and third elements are
satisfied.

Accordingly, the complaint, when taken as true, establishes Defendantstyliasilia
matter of law. See Moulton Masonry, 779 F.3d at 187. The only remaining issue is that of
damages. Seeid. at 189. Thestatuteprovides for, and Plaintiff requests, statutory damages in the
amount of $5,000.See 26 U.S.C. § 7434(b)ee also Cuellar-Aguilar v. Deggeller Attractions,

Inc., 812 F.3d 614, 621 (8Cir. 2015)(stating that a plaintiff may bring a claim under § 7434 to
recover statutory damages in the absencactifal damages)Plaintiff does not request actual
damages, costs, or attorney’s fees. ECF Noel B 11. BecauseDefendants’ liability is
establi®ied, Plaintiff is entitled to statutory damag&se Velazquez v. Corp. Bank Transit of Ky.,
Inc., No.16-cv-948 2017 WL 5241846, at *4 (M.D. Fla. Jan. 4, 20H)& R. adopted by 2017
WL 5248449 (Jan. 23, 2017).

Having determined that Plaintiff is entitled to ttezjuestedelief, and finding no other

reasons militating against entry of default judgment, the Court grants Plaintitigmmo



CONCLUSION
For the reasons discussed abdajntiff's motion fora default judgmenECF No.14) is
GRANTED. Plaintiff is awarded $5,000 in statutory damagesinst Defendantgor which

Defendants are jointly and severally liablehe Clerk of Court is directed to enter judgment and

close this case.

IT 1S SO ORDERED.

Dated:November 9, 2018
Rochester, New York W : ;
ON. FRANK P. G@kACl, JR.

Chief Judge
United States District Court



