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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JENNIFER THURLOW
Plaintiff,
Case #6-CV-6823FPG
V.
DECISION AND ORDER
COSTCO WHOLESALE CORPORATION

Defendant.

On June 14, 2015, while at a Costco store in Rochester, New York, Jennifer Thurlow
slipped on wet concrete and injured her left elbow as she fell to the ground. Thurlow sued
Costco in the Supreme Court thfe State ofNew York, County of New York, alleging that
Costcos negligence caused her injuries. Costco, citing the diversity jurisdictiodefaecourts
under 28 U.S.C. § 1332, removed the case to thistC However Costco has failed to meet its
burden of proving “to a reasonable probability” that the amount in contsouerhis case is
over $75,008-which is a prerequisite for jurisdiction under § 1332bsent subject matter
jurisdiction thiscasemustbe remandetb the New York State Supreme Court.

DISCUSSION

“Federal courts are courts of limited jurisdiction whose power is limited strigtly b
Article Il of the Constiution and congressional statiteUnited Food & Commercial Workers
Union, Local 919AFL-CIO v. CenterMark Prog. Meriden Square, In¢.30 F.3d 298, 303 (2d
Cir. 1994)(citing Bender v. Williamsport Area Sch. Djs#.75 U.S. 534, 541 (1986) Judicial
scrutiny is particularly important where, as here,db&endantas removed the case from state
court. DiPonzio v. Bank of Am. CorpNo. 12CV-06192,2011 WL 2693912, at *2 (W.D.N.Y.

July 11, 2011)noting that“removal implicates both state court independence and the federal

! Because the County of New York is in the Southern District of Newk,YYemoval directly to the Western

District of New York was improperSee28 U.S.C. § 1441(a) (providing for the remowéla civil action “to the
district court of the United Statdsr the district and division embracing the place where such action is pénhding
(emphasis added).
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docket”); see alsdHouston v. Schen®o. 06€CV-2901, 2007 WL 2230093, at *2 (E.D.N.Y. July
31, 2007) The Second Circuit has o#ioned district courts téconstrue the removal statute
narrowly, resolving any doubts against removabilitiupo v. Human Affairs If Inc., 28 F.3d
269, 274 (2d Cir. 1994(citing Somlyo v. J. LA4Rob Eners., Inc, 932 F.2d 1043, 10446 (2d
Cir.1991). Thus, with respect to the amount in controversy requiremedér 8 1332, the
removing party bears the burden of proviitig a reasonable probabifityghat the amount in
controversy is over $75,000Mehlenbacher v. Akzo Nobel Salt,.Ine16 F.3d 291, 296 (2d Cir.
2000) Uddin v. MamdaniNo. 16CV4385, 2016 WL 4536870, at *2 (E.D.N.Y. Aug. 30, 2016).

Here, Costco has failed to meet that burden. In its notice of removal, Costco absérted t
“[o]n the face of plaintifis complaint, the amount in controversy exceeds $75,0@ut in
accordance with New York civil procedure, Thurlow’s complaint doesmitatethe amount of
damages she is seekin§eeN.Y. C.P.L.R. § 307(c).> Thecomplaint also does not provide any
detail regardingthe injuries Thurlowallegedly sufferedas a result of hefall. Therefore,this
Court ssued an Order to Show Cause requiring Costco to demonsinatbe case should not
be remanded to state couBeeECF No.3.

In response to the Order to Show CauSestcosubmitteda transcript of a recorded
statement Thurlow gave regarding the incident, medical decobtained from Thurlo\s
medical providers, and a signed statement that Thurlow sent to Costco in an atteeti ther
claim. Thurlow explainsn her recorded statemethiat shewert to the Costco store on June 14,
2015 to buy a membershipAs she stepped inside the entrance, which was locked open despite
the fact that it had been raining all day, she slipped on wetret®in the space between the
door frame and a welcome mé&bhetried to catch herself bdell and hit her left elbow on the

door frame. The medical records demstmate thaihurlow suffered a nosisplaced fracture of

2 N.Y. C.P.L.R.§ 3017(c)allows defendantgo “request a supplemental demand setting forth the total

damages to which thplaintifff deems[herself] entitted” However, Costco did not take advantage of this
mechanism.
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the left radial headand a rupture of the lateral ulnar collateral ligameBhe had surgery to
repair the cdateral ligamenbn August 14, 2015In Thurlow's signed statement, which she sent
to Costco in November of 201Shestates thashe has been slow to recoard continues to
experience painral suffering. She also describes the collateral effélatsinjuryhas hadn her
future career plans and her family life.

Although tese documentdo provide more detail about Thurl®afall and her alleged
injuries, they are insufficient todemonstraté'to a reasonable probabifityhat the amount in
controversy exceeds $75,000n particdar, the Court notethat these documents demonstrate
that Thurlowis righthanded, was not employed at the time of the incident, and has [razitie
insurance.Costco did not reference or attaay medical bills in response to the Coai®rder
to Show Cause.Given tre record before the Court at this time, as welthesfact that it is
Costcos burden to showhat the requirements for jurisdictiare sasfied, the Court concludes
that it does not have subject matter jurisdictiothis case.

CONCLUSION

For the reasons statedaate, this case is remanded to the Supreme Court of the State of
New York, County of New York. The Clerk @&@ourt is directed talosethis caseand to
transmit this Order to the Clerk of the Supreme Cotithe State of New YorlkCounty ofNew
York.

IT IS SO ORDERED.

Dated:January 27, 2017

Rochester, New York ﬁ Z Q

HON. FRAXK P. GERACI, J
Chief Judge
United States District Court




