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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

AMICA MUTUAL INSURANCE COMPANY
as subrogee i€ERI STETSON,
DECISIONAND ORDER

Raintiff,
16-CV-6845L

ELECTROLUX HOME PRODUCTS, INC.,

Defendant.

Amica Mutual Insurance Company (“Amica’ds subrogee of homeowner Keri Stetson
(“Stetson”), brings this actioseeking coverage for fire damaggetson’s property which was
allegedly caused by a defedivclothes dryer manufactureahd marketed by defendant.
Defendant now moves to exclude the testimonyahff's expert witnessArthur Bronstein, and
for summary judgment dismissing the complainttf@grounds that there are no material facts in
dispute and that the plaintiff cannot, as a mattéawf establish its claims. (Dkt. #25). For the
reasons discussed below, the motion is granted.

FACTUAL AND PROCEDURAL BACKGROUND

On December 14, 2015, a fire broke out in or near a gas clothes dryer (the “subject dryer”),
manufactured by defendant in 20@8 Stetson’s resideadn Webster, New York. The dryer had
been owned and used by Stetson for appragiypaeven years at the time of the fire.

The plaintiff thereafter commenced the argtaction, requesting compensatory damages

of $261,266.00. (Dkt. #1 at 9). Plaintiff clairtfsat the defendant is liable for damages on
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theories of negligence and strict liability (stemghfrom the subject dryer’s allegedly defective
design, defective manufacture, and failtor@varn), and breach of warranty.
DISCUSSION
Admissibility of Expert Testimony

In support of its claims that the subjecyer was negligentldesigned and/or that
defendant failed to warn consumers of the defplintiff proffers the testimony of Arthur
Bronstein (“Bronstein”) as an expert. Bronstsiexpected to testifgoncerning his observation
of evidence of electrical arcinch@ flow of electricity throughir between two conductors) inside
the subject dryer, his theory as to a possibleadéfi@t could have caus#te arcing, and his theory
concerning the arcing activity itsels a potential causd the fire.

The admissibility of expertestimony is primarily goveed by Fed. R. Evid. 702, as
illuminated by the Supreme Courtraubert v. Merrell DowPharmaceuticals, Inc509 U.S. 579
(1993). Determining whether to admit a proffergdest’s testimony is a twetep process: first,
the Court must ensure that the witness is, by ikadge, skill, experiencésaining or education,”
sufficiently qualified as an expetb testify about matters thatre scientific, technical, or
specialized in nature.Almonte v. Averna Vision & Robotics, Ind28 F. Supp. 3d 729, 739
(W.D.N.Y. 2015). Second, the Court stdind that the expert’s $gémony will assisthe trier of
fact to understand the evidence or determine an issue of &&et. Campbell ex rel. Campbell v.
Metro. Prop. & Cas. Ins. Cp239 F.3d 179, 184 (2d Cir. 2001 UJltimately, whether expert
testimony is admissible is a questiof law which rests solelyithin the broad discretion of the
trial judge. See Hilaire v. DeWalt Indus. Tool C64 F. Supp. 3d 223, 234 (E.D.N.Y. 2014).

With respect to qualifications, Bronsteirstedegree in broadcasting and an engineering

license, and has operated two electrical repaginesses. He is a New York State Level 2



certified fire investigator, and tésed that he had prior experientestifying in dyer fire cases,
one of which involved testing particular Whirlpooldryer and its components. Bronstein’s
knowledge and experience center around electecgineering and repair, as well as fire
investigation. On balance, the Court finds tipddintiff has established that Bronstein is
sufficiently qualified to rader opinions related tfire originating in or from an electrical
appliance. See generally Lara v. Delta Int'| Mach. Corf.74 F. Supp. 3d 719, 732 (E.D.N.Y.
2016) (“totality” of proffered exp#'s experience in a genera¢fid renders him qualified to render
an opinion, and his lack of specific familiarityttvia product may go to the weight of his testimony,
rather than to its admissibility).

Having found that Bronstein is qualified tender an expert opinion based on the totality
of his background, the Court turns its attentionhi® question of whether Bronstein’s proffered
testimony is reliable, and will be of assistance #ottler of fact in evaluating the evidence in this
case. In making that determination, theu@ is guided by the factors set forthDaubert 509
U.S. 579 at 592-93.

Daubert set forth a non-exclusive list of factsathmay be considered in assessing the
reliability of expert testimony. These include) (¢hether a theory or technique could be, and
has been, tested; (2) whether it has been subjéztpder review; (3) & error rate; and (4) its
degree of acceptance within thdéerkant scientific community.See Daubert509 U.S. 579 at
593-94. These factors “may or may not betipent in assessing reliability, depending on the
nature of the issue, the expgnparticular expertise, arttie subject of his testimony.’Kumho
Tire Co. v. Carmichaeb26 U.S. 137 at 141 (1999). In keeping with these principles, the Court
should exclude expert testimony that is “speculative and conjectuBaticher v. U.S. Suzuki

Motor Corp, 73 F.3d 18, 21 (2d Cir. 1996).



Plaintiff offers Bronstein’s testimony in aff@t to demonstrate the existence and nature
of the alleged defect in the subject dryer. oristein testified at his deposition that when he
examined the subject dryer afteetiire, he noted evidee of electrical arcingn several locations.
Bronstein theorized that “a wire or two wiressaveral wires were exposed over time to either
vibration or heat [and] became damaged phylsicgind then came] into contact with an
unintended . . . ground or other pole,” which ledthe electrical arcing, generated heat, and
eventually ignited the wire sultation and/or accumulated lintside the dryer. (Dkt. #25-9,
Bronstein Deposition é&6:23-27:12, 31:20-32:1).

Under cross-examination, Bronstein admitted that he had never examined or tested any
dryers of the same make and model as the sulhjget to determine whether vibration and/or heat
would actually have affected the@nnal wiring, and had not testdte insulation material used in
the dryer to identify its composition or determihow it performed when exposed to vibration
and/or heat. In fact, Bronstein testified tha& inspection of the subjt dryer took place only
after its internal components had been heavitgatged by fire, and after the dryer had been moved
by firefighters, which further dislodged some mit&l components and wiring. As such, Bronstein
was not aware of the origindbcation, function, or means of attachment for the electrical
conductors on which he testified he observed signs of electrical arcihggh@ah he hypothesized
might have detached during normal operation ofdityer. Bronstein also testified that despite
his hypothesis that electrical angi caused the fire, he could not identify any reliable method for
distinguishing between arcing thagusesa fire, and arcing thaesultsfrom a fire that has spread
from elsewhere.

The Court notes that the testing of hypothesesonsidered the hallmark of reliable

scientific methodology. Despitedtact that other dryers ofdlmake, model and vintage of the



subject dryer might have been examined or useghin information about the dryer’s original
configuration and/or to test Bronstein’s theories attempt at such examinations or testing was
evidently made. Bronstein’s hypothesis — that wires/ have been improperly installed or
insufficiently well-attached, that vibtions or heat within the drygrossiblycaused insulating
material to detach from the wiring, that these conditimight have caused electrical arcing to
occur, and that electrical arcieguld have caused the wire insutatiand/or lint within the dryer

to catch fire — remains entirely speculative.

In summary, Bronstein has no knowledge, whether gained byticadly rigorous
examination or testing of similar dryers, through the review of peer-reviewed studies or
documentation, concerning the subject dryepadition and configuration at the time it was
designed and/or manufactured, or the type and desistcs of the wire isulation and/or wiring
fasteners that are central to his theory. He hasamxlusively identified a specific defect in the
design or manufacture of the sulijeltyer, or pointed to a safalternative design. Rather,
Bronstein’s proffered testimony is comprised gkaies of conjectures, untested and unverified by
scientific testing or mfessional literature, about the desitpTation, configuration, installation,
condition, performance and qualitie$ certain electricatomponents within # subject dryer.
His opinion lacks a sufficient grounding iniesatific testing and methodology which not only
erodes its weight, but falls short of plaintiff’'s burden to demonstrate its admissitigl ara,

174 F. Supp. 3d 719 at 737 (excluding proffered expeness’s testimony where his “ultimate
conclusions are bottomed upon nothing more thare speculation and guesswork, which are a

less than adequate basis to support [his] positespecially since performing detailed studies and

tests represents the touchstone of what an engineering expert in a design defect case should do”)

(internal quotation marks and citations omitted).



As such, | find that plaintiff refailed to meet its burden tiemonstrate that Bronstein’s
opinions concerning the existence aradure of the allegedefect in the subject dryer, or for that
matter the existence of a safe alternative desigulfgect Bronstein specifically testified was not
his role to address), have sufficient indicia ofaleility. On that basighe Court is constrained
to preclude his testimonyCompare Allstate Ins. Co. v. GEO02 U.S. Dist. LEXIS 28256 (W.D.
La. 2002) (excluding expert proffetdo testify as to manufacturing defect that allegedly caused
dryer fire, where he never inspected the subjeargdnever worked in the field of dryer design,
engineering, manufacturing, orstang, was unable to determinespisely where the defect was
located beyond speculating that a dryer controesyshanufacturing defect must have cause the
dryer to overheat, had never inspected a dryereafthke, model and vintage of the subject dryer,
and had never scientifically test any of his theories on any dryer, and did not know the makeup
of the internal wiring system or othéryer components of the subject dryeith Am. Family Mut.
Ins. Co. v. Electrolux Home Prod2014 U.S. Dist. LEXIS 86880 (W.D. Wis. 2014) (permitting
expert to testify as to manufadnuy defect and failure to warmhere the expert had specialized
knowledge in fire analysis including dryer frehad examined and test-run more than 500
Electrolux dryers, had authoré&® reports on them, had attedd@0 hours of training courses
related to appliances, andtensively reviewed product literature for the subject dry&ujp Ins.

Co. of Hartford., Conn. v. Electrolux Home Prqd3012 U.S. Dist. LEXIS 180396 (S.D.N.Y.
2012) (permitting expert to testithat dryer fire was caused bylasign defect, where the expert
tested 41 dryers of the same make and maael cited numerouscientific studies)State Farm
Fire & Cas. Co. v. Eletolux Home Prods, Inc2012 U.S. Dist. LEXIS 188434 (N.D. Ind. 2012)
(permitting expert to testify concerning design deéatt failure to warn, where the expert had ten

years of experience researching dryer fires, hadlesl the subject dryer as well as other exemplars



of the same make and model, had dismdndad examined hundreds of similarly-designed
Electrolux dryers as well as dryers from competitand had reviewed user’s guides, installation
instructions and service marnsidor the subject dryer).

. Summary Judgment

Summary judgment will be gréed if the record demonstrates that “there is no genuine
issue as to any material fact ahdt the moving party is entitled &gudgment as a matter of law.”
Fed. R. Civ. P. 56(c)see also Anderson v. Liberty Lobby, |n&77 U.S. 242, 247 (1986). In
determining a motion for summary judgment, tr@u's role is not “to weigh the evidence and
determine the truth of the matter but to deteemihether there is a genuine issue for triald.
When considering a motion formmary judgment, the Court musbnstrue all inferences from
underlying facts in the light mo$avorable to the non-movantSee Matsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587-88 (198@j)ting United States v. Diebold, In@69 U.S.
654, 655 (1962).

The Court need only consider admissible evidence in adjudicating a motion for summary
judgment. As such, “the trigburt should not consider testimoofyan expert it has found to be
unreliable in evaluating a motion for summary judgmenitilaire, 54 F.Supp. 3d 223 at 251.

A. Negligenceand Strict Liability Claims

Plaintiffs have alleged claims for defectsesign and/or manufacture based on theories of
negligence and strict liability. Under New York law, both require the same ipitrab facie
showing. SeeJarvis v. Ford Motor Cq.895 F. Supp. 2d 398, 415-16 (2d Cir. 2002).
Specifically, plaintiff must proveéhat defendant breached its ylid market safe products (by
marketing a product that was defeetivn that it did not have @asonably safe design, or was not

properly manufactured), and that ttefect was an actual and proximeseise of plaintiff's injury.



SeeVoss v. Black & Decker Mfg. C&9 N.Y. 2d 102, 107 (1983). proving the existence of a
design defect, plaintiffnust present evidence “that the pragas designed, was not reasonably
safe because there was a substantial likelihobamwh and it was feasible to design the product in
a safer manner.”ld. Defendant may rebut this evidertme showing that the product is safe —
that is, that its utility outweighs its risks, atitht the product’slesign reduces the risks to the
greatest extent possible to niaté#s inherent usefulnessld. Whether a product is defectively
designed such that its utility outweighs its dangegenerally a question of fact for the juryfun
Tung Chow v. Bckitt & Colman, Ing.17 N.Y.3d 29, 33 (2011).

The elements of a manufacturing defect claim are similar. Plaintiff must prove: (1) a
defect which existed at the time the product left defendant’s control, due an error in the
manufacturing process; (2) a causahnection between the defentldhe injury; and (3) damages.
Angona v. City of Syracus&18 A.D.3d 1318 (& Dept. 2014). “Explained another way, a
manufacturing defect exists whéme unit in question deviates quality and other performance
standards from all of thether identical units.” Cavanagh v. Ford Motor Cp2014 U.S. Dist.
LEXIS 68504 at *9 (E.D.N.Y. 2014).

Defendant argues that plafifis negligent design and/or mafacturing claims must falil,
because plaintiff has failed fout forth any evidence, supported by competent expert opinion,
concerning the existence of any design or manufacturing defectsnlijeet dryer, or with respect
to an alleged design defect, the feasib#itbd efficacy of an alternative design.

The Court agrees. Initially, it is manifesatithe design and maradturing of dryers and
the potential for various internal wiring and hegttomponents and interr@bris to create a fire
hazard are subjects beyond the ken of the avguage Nonetheless, plaintiff has failed to

produce admissible expert testimony to establish the existence of a d8tgenerallfrrazer



v. ITW Food Quip. Grp. LLC2013 U.S. Dist. LEXIS 166599 #19 (S.D.N.Y. 2013) (a “party
cannot survive summary judgment on a design defaith without admissible expert testimony”).

Furthermore, plaintiff cannot rely on genezati allegations of thexistence of a defect,
since alternative causes of the fire, such as incorrect installation or failure to provide proper
maintenance, have not been ruled out. To the contrary, defendant offers the report of its engineer
Randall Bills — the admissibility of which has nmen challenged — who testified that the fire
resulted from the ignition of accumulated lint nda dryer’s burner assembly, and that the lint
accumulation was itself the result of the drymving been improperly installed, and/or not
maintained by its owners in a manner consistégth the manufacter’s instructions. See Riegel
v. Medtronic, Inc. 451 F.3d 104, 125 (2d Cir. 2006) (to peed with a defect claim based on
circumstantial evidence of a defect, plaintiffiust prove that the pduct did not perform as
intendedand exclude all other causes for the product’s failtirat are not attributable to [the
manufacturer]”) (emphasis added).

Indeed, even assumirgguendothat plaintiff was able to demonstrate the existence of a
defect, plaintiff has produced no admissible emick concerning the subject dryer’s deviation
from others of the same make and model fforposes of its manufacturing defect claim), or
concerning the existence or efficacy of an aléme design (for purposes of its design defect
claim)! As such, plaintiff has failed to make ouprma faciecase on its negligence and strict

liability claims, and those claims must be dismissed.

! The expert reports submitted by plaintiff, authoredbgnstein and by Timothy Doyle (a fire investigator who

ruled out arson, accident, and hot objects as potential cafuthesfire), make no meion of a safer alternative

design. Although Bronstein commented that the use of “limited humber” devices and additimgaiasteners at

his deposition might have prevented the fire, these suggestions were entirely speculative, and Bronstein maintained
that it was “not [his] job” to propose safe alternatives. (Dkt. #25-9 at 64).

9



B. Negligent Failureto Warn

Defendants urge that plaintiff's negligent faéuo warn claim must likewise be dismissed,
since plaintiff has failed to demonstrate the existenf a defect that wadlltrigger such a duty, or
to demonstrate that a defect wie proximate cause of the fire.

A failure to warn claim requires proof that the manufacturer failed to provide adequate
warnings regarding the risks and dangers accagipg the use, or foreseeable misuse, of its
product. Sorto-Romero v. Delta Int'l Mach. Corp2007 U.S. Dist. LEXIS 71588 at *29
(E.D.N.Y. 2007). The adequacy of a manufactanestructions and waings “is generally a
guestion of fact to be determined at trial andasordinarily susceptibl® the drastic remedy of
summary judgment.Urena v. Biro Mfg. Cq.114 F.3d 359, 366 (2d Cir. 1997). Nonetheless,
plaintiff retains the burden to prove that the aloseof an adequate warning was a proximate cause
of his or her injury, and a Court may dismiss falto warn claims where the hazard is open and
obvious, or where there is no evidence thddittonal warnings would have added to the
consumer’s appreciation of the riskSeeRamos v. Simon-Ro Cor2008 U.S Dist. LEXIS 68814
(S.D.N.Y. 2008)Anderson v. Bungee Int'l Mfg. Gael4 F. Supp. 2d 534 (S.D.N.Y. 1999).

Here, plaintiff offers no expert opiniororcerning the adequacy of the warnings that
accompanied the subject dryer, and has not idengfiggarticular defect or omission with respect
to them. Indeed, both during discovery and spomse to the instant motion, plaintiff declined
to identify the warnings and instructions it believed defendant had failed to properly give:
plaintiff's present theory of liability on its failure to warn claim is a mystery. In response to the
instant motion, plaintiff again déees to identify any deficienes in the provided warnings, and

argues instead thdefendantas failed to come forward with “elence that owners of their dryer
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follow the warnings contained within the ownem&nual, or that the warnings are reasonable.”
(Dkt. #27 at 11).

Plaintiff's attempt to shift the burden of prdofthe defendant is unavailing. The ultimate
burden to prove “that the absence of an adeguateing proximately causehis [or her] injury”
rests with plaintiff. Anderson44 F. Supp. 2d 534 at 539. In so doing, plHintust “adduce
proof that had a [sufficient] warning been pedl, [the consumer] would have read the warning
and heeded it.” Ramos 2008 U.S. Dist. LEXIS 68814 at *43 (quotiMyulhall v. Hannafin 45
A.D.3d 55 (N.Y. App. Div. ¥ Dept. 2007)).

Here, plaintiff has not specifically identifiedlaficiency in the defendant’s warnings. For
this reason alone, plaintiff's failure warn claim is subject to dismissaSee Black v. Covidien,
PLC, 2018 U.S. Dist. LEXIS 13185 (W.D.N.Y. 2018) (atisssing failure to warn claim for failure
to state a claim, where plaintiffs failed to iti§nthe warnings given, explain how they were
inadequate, or specify what warnirgsuld have been given instead).

To the extent that plaintiff holds to thestiry originally espouseth the complaint (but
later rejected by plaintiff's expestand apparently abandoned by muifi itself in its responses to
the instant motion) — that the dryer fire was caused by the accumulation of lint inside the dryer —
plaintiff has failed to adduce any evidence thatwlarnings provided by defendant in that regard
were insufficient. Defendant has produced the product literature that accompanied the subject
dryer at the time of sale. Itéludes prominent warnings thaetimterior of the dryer should be
professionally serviced every 18 months to préesiessive lint build-up, because such build-up
“could result in inefficient drying anpossible fire.” (Dkt. #25-11 at 157).

It is undisputed, and Stetson confirmed at her deposition, that she received and read the

warnings and understood that lint was combustialehad never had the dryer serviced to remove

11



interior lint. (Dkt. #2511 at 7-9). Plaintiff offers no ewhce that consumers in general, or
Stetson in particular, misunderstood the wagsiprovided by defendardr that Stetson would
have better appreciated the fire hazard pdse@dccumulated lint inside the dryer, and been
compelled to act differently, had the muang been modified in some way.

Because plaintiff's allegations concerning dicdency in defendant’s warnings lack both
specificity and supporting evidendbgy are little more than baoenclusions of law, which the
Court need not accept. Plaint#ffhegligence and strict liability claims, as premised upon a failure
to warn, are therefore dismissed.

C. Breach of Warranty

Defendant argues that plaintiff's breach xpeess and implied warranty claims should also
be dismissed, on the grounds thatlare untimely. Specificallghe statute of limitations on a
breach of warranty claim is four years, and aesran the date the product was delivered. Here,
the dryer at issue was manufactured inrdha2008, and became Stetson’s property when she
purchased the home in which itchaeen installed, in 2008. Besauthe subject fire took place
December 14, 2015 — some 7-8 years after the evgie delivered, the breach of warranty claim
is manifestly untimely. It is therefore dismissed.

CONCLUSION
For the foregoing reasons, defendant’s motmexclude the testimony of expert witness

Arthur Bronstein, and for summajudgment dismissing the compia(Dkt. #25) is granted.
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Bronstein’s proffered testimony is excluded, anel tbmplaint is dismissed in its entirety, with
prejudice.

IT 1S SO ORDERED.

0 A

DAVID G.LARIMER
United StateDistrict Judge

Dated: Rochester, New York
February 18, 2020.
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