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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
KAHENE PETERKIN,
Plaintiff, Case # 1LCV-6106+PG
V. DECISION AND ORDER

C.0. SUMMER, et al.,
Defendants.

INTRODUCTION
Pro sePlaintiff Kahene Peterkihringsthis civil rights actiorpursuant tet2 U.S.C. 81983
alleging thatDefendantCorrectionfficer Summewiolated his First Amendment right to freely
practice his religiot ECF No.1.
Before theCourt arePlaintiff's motions for summary judgmennd for sanctionsECF
Nos. 61, 72. For the reasons that foll®iaintiff's motions are DENIED
BACKGROUND
On July 6, 2016Plaintiff was on the callout sheet to attelaal ul Fitr congregational
prayer serviceseECF No.61at19. When the 9:08.m.calloutoccurred Plaintiff's cell did not
openand so hébegan yelling from [his] cell to be let out.Id. Plaintiff assertshat Defendant
“intentionally ignored him until Defendanknew the callout run was oveld. Then, Defendant
came to Plaintiff's cell and asked why he was yellifd). Plaintiff asked why he was not let out,
and Defendant smiled and sdidallouts are done, it's too lateghd used an Islamophobic slur.

Id. at 19-20.

1 The Court previously dismissed other claims and Defendants frometes ECF No. 6.
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Plaintiff filed a grievanceboutthis incidentand an investigationccurred ECF No.61
at5, 20. The Inmate Grievance Resolution Committee (“IGR@J)edthat Defendant went “on
record stating [he] did noefuse to lefPlaintiff] attend religious services on 7/6/14d. at9. It
also noted that Plaintiff “was on the callout list and should have been allowed to adtehhyat
“staff have been reminded the importance of reviewing call out list dtiglenmates on list
attend their call outs.’ld.

While theIGRC “granted [Plaintiff's grievance] to that extent., Plaintiff appealed the
decision to the Central Office Review Committee (“CORC”), which upheld tieerdetation. Id.
at9, 11. CORC noted that Plaintiff was on the callout sheet, and that Defendant “denisfidpref
Plaintiff out of his cell.” Id. at 11. It could not determine whether Plaintiff attenithedservice
and noted that “appropriate action was taken to remind statview callout lists to ensure
inmates are released from their cells in a timely manrek.”

LEGAL STANDARD

A court grants summary judgment when the moving party demonstrates thairtheie
genuine issues of material fact and that it is entitleddgment as a matter of lavisee Fed. R.
Civ. P. 56(a)(b); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986}t is the movant’s burden to
establish the nonexistence of any genuine issue of material fact. Ifshrep®id evidence from
which a reasaable inference in the nemoving party’s favor may be drawn, a court will deny
summary judgmentld.

Once the movant has adequately shown the absence of a genuine issue offacii¢hal
burden shifts to the nonmoving party to present evidence sufficient to support a jury indtdict
favor, without simply relying on conclusory statements or contenti@senaga v. March of

Dimes Birth Defects Found., 51 F.3d 14, 18 (2d Cir. 1995) (citing Fed. R. Civ. P. 56(e)).



Here, in light of Plaintiff’'spro se status, the Court will construe his papers liberally “to
raise the strongest arguments that theygest.” Triestman v. Fed. Bureau of Prisons, 470 F.3d
471, 474 (2d Cir. 2009) (quotation marks omitted). Nevertheless, procqediisg does not
relieve Plaintiff from the usual summary judgment requiremegste.Wolfson v. Bruno, 844 F.
Supp. 2d 348, 354 (S.D.N.Y. 2011).

DISCUSSION

Motion for Summary Judgment

Prisoners“retain some measure of the constitutional protection afforded by the First
Amendment’s Free Exercise Clausé&brd v. McGinnis, 352 F.3d 582, 588 (2d Cir. 2003). This
includes theight to participate in religious servicdwwever, {a] prisoners right to practice his
religion is. . . not absolute.Salahuddin v. Coughlin, 993 F.2d 306, 308 (2d Cir. 1993).

To assess a prisoner’s free exercise claim, a towdt determine (1) wéther the practice
asserted is religious in the person’s scheme of beliefs, and whether¢hestsshcerely held; (2)
whether the challenged practice of the prison officials infringes upon thimusligelief; and (3)
whether the challenged practicé the prison officials furthers some legitimate penological
objective.” Farid v. Smith, 850 F.2d 917, 926 (2d Cir. 1988). A prisoner’s free exercise claims
are therefore “judged under a reasonableness test less restrictive than tlaatlyoepplied to
alleged infringements of fundamental constitutional rightBdrd, 352 F.3d at 588 (quotation
marks omitted).

Plaintiff arguesthathe is entitled to summary judgment because there are no genuine issues
of materialfact. Plaintiff stateshat Defendant refused to lleim out of his cell even though he
was on the callout sheet, and that he did so intentionally and in violation of Plaintiéstational

rights. ECF No.61. Plaintiff supports hisiotionby citinghis grievancelGRC’s determination,



CORC’s decision upholding the determination on appeald emails between staff regarding
IGRC's instructions for corrective measured. at 5-18.

Defendanbpposes Plaintiff's motianECF No.64-1. Specifically, Defendandgtates that
he does not recall the events of July 6, 2016, denies that he refletdtdamtiff attend the service,
and says he"did not knowingly deny any inmate any callout and did not use inappropriate
language.”’ld. at1-3.

The Court finds thaDefendanthas established genuine issuef material factas to
whether he infringed upon Plaintiff’s religious beliefs. Accordingly, the Coured@taintiff’s
summary judgmenmotion.

. Motion for Sanctions

Plaintiff alsorequestsanction$ due toDefendant’s alleged failure to produce the sign
sheet for services held in the Elmira Correctional Faaiibgqueon July 6, 2016.ECF No.72.
Plaintiff affirms, without evidentiarysupport® that sign in sheets should be kept on file foe fiv
yeas. ECF No.76at 3.

Defendant has repeatedly stated that the document does notERIStING. 46, 48, 75.
Moreover, tle Court previouslyecided this issu&hen it deniedPlaintiff's motion to compel the

same document€£CF No.71. Accordingly, the Court deni®aintiff’s motion for sanctions.

2 Plaintiff purports to bring thimotionpursuant td~ederal Rules of Civil Proceduté (d) and37(b), however, gither

ruleis applicable orelevant hereRule 11 “does not apply to disclosure and discovery requests, responses, ahjection
and motions under Rules 26 through*3hdRule 37 allows for sanctions against a party who fails to comijitya

court order in discoverySee Fed. R. Civ. P11(d),37(b).

3The Imam at Southport Correctional Facility allegedly told Plaintiff thatriiean at Elmira keeps sigin sheets on
file for five years.ECF No.76 at3.



CONCLUSION
Plaintiffs motions for summary judgmentand for sanctions(ECF Nos. 61, 72jare
DENIED. By separate order, the Court will schedule a status conference on this matter.
IT IS SOORDERED.
Dated: August4, 2019 4] ﬁ O
Rochester, New York , s
FRANK P. GEZR?ZE-L JR.

réf Judge
United States District Court




