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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JOSEPH STRONG

Plaintiff,
Case #17-CV-6183FPG

DECISION AND ORDER
JOSEPH PERRONE

Defendant

INTRODUCTION

Plaintiff Joseph Strong asserts a claigainst Defendatoseph Perronir violating his
Fourth Amendmentight to be free from unreasonable seizuE€3F No.1. Now before theCourt
is Perroné motion for summary judgmempiursuant to Federal Rule of Civil Procedb& ECF
No. 23. For the following reasons, Perr@maotion for summary judgmeig DENIED.

BACKGROUND!?

Ona cold, snowy, and windy day in January, Perrone was dispatchédtsaocated in
RochesterNew York ECF No. 231 11 1, 8, 1112 ECF No. 29 § 8Perrone was responding to
a neighbor'®911call. ECF No. 231 1110-11 The neighbor reported that a dé@thehousewas
open. ECF No. 23-110, ECF No. 29 { 10.

Strong lived on the first floor of ththe housewith three dogswhich were typically
permitted to roam thisousewhen Strong was not homEeCF No. 231 11 1, 3, 7. One dhe dogs

living in thehousewas“Shebd, a “pitbull.” Id. 3. Shebaveighed between forty and fifty pounds

1 Unless otherwise statedhet following facts are taken from the record and are construgdight most
favorable to Plaintiff.See Jeffreys v. City of New Yodk6 F.3d 549, 553 (2d Cir. 2005) (“When
considering a motion for summary judgment, a court must construe the eviddreéghttmost favorable
to the nonmoving party, drawing all inferences in that party’s favor.”).
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was friendly andwasnever aggressive with people or animals. ECF29d] 4 Sheba never bared
her teeth toward visitors the houseld.

The housentranceas apparentlomprised of two doorecated on a porch. ECF N&3-

1 T 29. Inside that entrance, there is a small vestibitlean open entryway to Strong'’s living
room.ld. § 16.Earlier that morning, Strong left his home for wdik.| 5. The wind blew at least
one of the entrance doors open after Strongltkfff 9; ECF No. 29 9.

Perrone arrived &trong’shomewith several other officers. ECF No.-23[ 11, 12; ECF
No. 29 11 11, 12. Perrone saw thiakeast onaloor was open anabproachedhe entranceECF
No. 231 1 13; ECF No. 29 1 1®errone claims that he stepped inside the vestibule, drew his
firearm,announced his presence, and saw Sheba charge him from inside the house. ECF No. 23
1113, 1749. Perrone claims that the dog bared its teeth and moved very quickly, coming within
a foot of Perrondd. § 20. Perrone attempted to take a step back, bdbtheontinued to advance,
forcing Perrone to shoot the dog onte.| 21. After the first shot, Perrone retreated on to the
porch, firing twice more at the dog as it continued to advance through the vestibuldstowar
Perroneld. 1 23.

Although he was not home during the encoun®rong claims that Perrorapened a
screen door, did not announce his preseawee did not step inside the vestibule, but instead was
merely standingext to the vestibule door when he shot Sheba. ECF No. 29 1 13, 17, 21. Strong
arguesthat Perrone first saw Sheba when she was alreddgraine’sfeet and thatbecause of
her close proximityPerornecould not have seeBhebacharge or bare her teetll. 7119, 20.
Strong further claims that Perrone shot Sheba on sager than attempting to retreattorclose

the vestibule dootd. Y21, 22.



The parties do not dispute thtae entire incident happened quickly. ECF No.12827,
ECF No. 29 1 27. Sheba did not bark or growl during the fateful encounter and approached Perrone
“low to the ground.ld. T 20; ECF No. 29 1 20.

At the time of the shooting, Hank Randolph was living in the attic of the house. ECF No.
23-1 91 2, 30. Randolph heard tberfire, came downstairgnd calledStrongto tell him that
Sheba had been shtat. 11 30-33. Strong then spoke with an animal control officer who informed
Strong that Sheba was in extreme pain and that he did not think she would $drfi\a2t; ECF
No. 29  34. Strong gave his permission for Sheba to be euthanized. ECF No. 29  34.

LEGAL STANDARD

Summary judgment is appropriate when the record shows that there is “noegéispute
as to any material fact and the movant is entitled to judgmentrester of law.” Fed. R. Civ. P.
56(a). Disputes concerning material facts are genuine where the evidencetimsaaieasonable
jury could return a verdict for the nonmoving padnderson v. Liberty Lobby, In@l77 U.S. 242,
248 (1986). In decidingrhether genuine issues of material fact exist, the court construes all facts
in a light most favorable to the nonmoving party and draws all reasonable infenerntes
nonmoving party’s favorSeelJeffreys v. City of New Yqrk26 F.3d 549, 553 (2d Ci2005)
However, the nonmoving party “may not rely on conclusory allegations or unsubstntiat
speculation.’F.D.I.C. v. Great Am. Ins. Ca607 F.3d 288, 292 (2d Cir. 2010) (quotation omitted).

DISCUSSION

l. Unlawful Seizure

“[T]he unreasonable killing of a companion animal constitutes an unconstitutional
‘seizure’ of personal property under the Fourth Amendme2drioll v. County of Monrog712

F.3d 649, 651 (2d Cir2013). The parties here dispute whether the killingSbtba was



unreasonable. Strong bears the burden of demonstrating unreasonalbderidss.Court must
“analyze this question from the perspective of a reasonable officer on the attgrethan with
the 20/20 vision of hindsight,” and “allow for the fact that police officers are ofteeddccmake
split-second judgmentsin circumstances that are tensagcertain, and rapidly evolvirgabout
the amount of force that is necessary in a particular situattumihoff v. Rickards572 U.S. 765,
757 (2014) (quotations and alteration omitted).

“To determine whether a seizure is unreasonable, a court' balsbhe the nature and
quality of the intrusion on the individualFourth Amendment interests against the importance of
the governmental interest alleged to justify the intrus@m determine whethéthe totality of
the circumstances justified the particusart of seizuré” Carroll, 712 F.3d at 65{alterations
omitted) (quoting Tennessee v. Garned71 U.S. 1, 89 (1985). The Court is mindful that
“ensuring officer safety” is a “particularly significant governmentadiest[].”Id. Converselythe
shooting of Strong’s “dog was a see@ntrusion given the emotional attachment between a dog
and an owner.Id. As the Fourth Circuit has explainegyfzate interests in dogsand family pets
especially—are highly significant since dogs have aptly been labeled ‘Man’s BesdFramd
certainly the bond between a dog owner and his pet can be strong and en®ayng."Roane
948 F.3d 222227 (4th Cir.2020) (quotation omittedY[W]hen a dog is seized-and especially,
as here, where it is killed, not merely injured or detartite intrusion on the owner weighs
heavily in favor of finding the seizure unreasonable . .Matteson v. HallNo. 18CV-6772,
2019 WL 2192502, at *7 (W.D.N.Y. May 21, 201(guotation omitted) (collecting cases).

The questionhere is whether a reasonable jury could find that Perrone behaved

unreasonably in shooting Sheba in Stromgyme.A reasonable jury couliind Perrae’s conduct



unreasonabléased on the context in which Sheba was shot, Sheba’s behavior, and Perrone’s
opportunity to employ nokethal alternatives.
A. Context

Strongargueghat Perrone’sinlawful entry in to his residence renders his seizui@haba
unlawful > ECF No. 28 at 49. The Supreme Court has held thateparatd~ourth Amendment
violationmay not be used “to manufacture a[ seizure] claim where one would not othensise exi
County of Los Angeles v. MenddB7 S. Ct. 1539, 184(2017) (rejecting Ninth Circuit’'s
“provocation rule,” which “instru¢ed] the court to ask whether the law enforcement officer
violated the Fourth Amendment in some other way in the course of events leading up to the
seizure). “[T] he objective reasonalpless analysis must be conducted separately for each search
or seizure that is alleged to be unconstitutidndl.at 1547. In other words, the reasonableness of
Perrone’s allegedly unlawful “search” may not be considered when evgltla¢ reasonableness
of Perrone’s allegedly unlawful “seizureSeeWilliams v. VossNo. 10CV-2092,2011 WL
4340851 at *5 (D. Minn. Sept. 15, 201T)ejectingargument that failure to knock and announce
should be considered in calculus of reasonableness of seizing a dog).

The Court’s finding that the reasonableness of the search is not determinathe of
reasonableness of the seizure does not, however, blind the Court to the broader contexis$ Perr
presence in Stronglsome.See e.g, Cabisca v. City of Rocheste¥o. 14CV-6485, 2019 WL

5691897, at *11 (W.D.N.Y. Nov. 4, 2019¢xamining reason for police officer's presence in

2 Although Strong originally allegedn unlawfulentry claim, Strong did notictuallyallege that Perrone
entered his homd=CF No. 11 at /8. Because there was no entry alleged, the Gdianissed Strong’s
unlawful entry claimld. at 8. It is now undisputed thBerroneat least stood in the entranceStvong’s
home, ECF No. 23 1 17; ECF No. 29 { 17, b8tronghas not sought leave to amend his complaint to
reassertan unlawful entry claimAccordingly, the Court expresses no opinionvadmether standing in a
home’s entrance constitutes an entry tlom reasonableness aifiy entry, or onwhether the entry was a
proximate cause of Sheba’s ded®leeCounty of Los Angeles v. Mendé&37 S. Ct. 1539, 184(2017)
(noting that “[t]he harnproximately caused by” two Fourth Amendment violations “may overlap”)
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evaluating totality of the circumstange$erroneencountered Sheba in Strondisme not
running free in public. Accordinglyheé governmerd interest in protecting the public from loose
dogsis inapplicable and Strong’s interest in retaining ownership of Sheba ismpandngly
stronger.See Altman v. City of High Pojr830 F.3d 194, 207 (4th Cir. 2003zurdia v. City of
NewYork No. 18CV-4189, 2019 WL 1406647, at *7 (E.D.N.Y. Mar. 28, 20@'9T ] he fact that
Lola was shot inside plaintiffapartment . . weighs in favor of a finding that the seizure here
impermissibly interfered withplaintiffs’ strong Fourth Amendment interests in Lola’s
protection.”). The context of the situation accordingly weighs in favor of finding the seizure of
Sheba unreasonable.
B. Sheba’s Behavior

Sheba’s behavior islso relevant tahe Cours analysis If a dog is showing signs of
aggression (baring teetbars back, tail straightynging, growling snarling,barking, or charging),
courts regularly find that it israsonable for officers to defend themselg8=eCarroll, 712 F.3d
at650, 62 (finding lethal force could be reasonable where dog was growling, barkingiaity
approachingpolice office); Grant v. City of Houstar625 F. Appx 670, 67%78(5th Cir. 2015)
(finding lethal force reasonably used where dog was biting at poficersflegs and aggressively
barking) Kendall v. Olsen237 F.Supp.3d 1156, 1169 (D. Utah Feb. 17, 2017) (finding lethal
force reasonably used where dog charged police officer and lunged with ears bachkraiyhia
tail while barking loudlysnarling, and baring its teett§onversely, [t he mere presence of a dog

inside of § home}l—absent any actions that could reasonably be considered dargeaesnot



justify a seizure.”Azurdig 2019 WL 1406647, at *7 (collecting case8)dogapproacing an
officer, without some sign of aggressiamalsoinsufficient See idat *8.

Sheba did not bark, growl, or make any noise. ECF Né a813.Perroneclaims that
Sheba charged him, moved very quickly and low to the ground, and bared her teeth. ECF No. 23-
1 97 19, 20. He argues that, as the only direct witness to the dog’s bém#veomoments before
he shot Shehais testimonytheretois uncontradited. ECF No. 31.ConverselyStrong alleges
that there is a material factual dispudgarding Sheba’sehaviorbecause Perrone’s account of
the events should not be creditatl circumstantial evidence points to a contrary concluBioR
No. 34 at 24. The Court agrees that there is enough direct and circumstantial evidence that a
reasonable jury could find that Sheba was not displaying signs of aggression.

As the only direct witness of Sheba’s behavior in the moments before he sik@rhame’s
credbility is veryimportant.Courts may not make credibility determinati@msuling on a motion
for summary judgmentManganiello v. City of New York12 F.3d 149, 161 (2d Ciz010). “If
the credibility of the movaig witness is challenged by tbpposing party and specific bases for
possible impeachment are shown, summary judgment should be U&Steting Nall Bank &

Tr. Co.of N.Y.v. Federated Dép Stores, InG.612 F. Supp. 144, 146 (S.D.N.Y. 1985)htre
must, however, be more than matlegations in a memorandum of law to place credibility in issue
and preclude summary judgment; specific facts must be produded.

Perrone argues that Strong has only made conclusory attacks on his tyealithibut
pointing to specific facts in thecord. ECF No. 31 at-&.But Strong has pointed to specific facts
that raise doubts about Perrone’s account of the critical moments leading up to hrsgsbiooti

Sheba and lend credence to Strong’s theory of the relevant events.



Perrone maintains that both doors to the house were opeS8irbuatis neighbor Kathy
King, testified thabne of thedoorswas shuf ECF No. 3 at 7-8; ECF No. 366 at 25-26, 32
Perrone also claims that he entered the vestibulerataa house, drew his weap@nnounced
his presence, and then saw Sheba moving quickly towards him from within Strong’s horge bari
her teeth ECF No. 23 at 9-14. Perrone, however, also confusingly testified thafirst saw
Shebavhenshe was already at his femtwithin a foot of his feetd. at 14-15, which would make
it difficult for him to observe her baring her teetparticularly given that he also testified she was
moving low to the groundd. at15, 17.Whether Sheba bared her teeth (and whdRleerone had
an opportunity to lsserve such an act) is critically important in this daseause¢he other alleged
signs & aggression are relatively benifn.

Further there is evidence suggesting tRarronedid not as he maintaingnter thenouse.
A Rochester Police Department Incident Regtates that he did not enter the house. ECF No.
30-7.King also testified that Perrone did not enter the house, but instead opened thelgoree
and immediately started shootingCF No. ®-6 at 26, 33-34. Other evidence suggests that
Perrone did not announce his presei@gecifically, Randolph testified thalthough he was in
the attic and could normally hear people talking loudly downstairs, he did not hear Perrone
announce his presence. ECF No-53& 32-33.The speed with which the situation developed also

suggests that Perrone may not have had time to enteridbedn@nnounce his preserefie was

3 Perrone claims that it is undisputed that both doors were open bed¢ersg t8stified that both doors
were openECF No. 3 at 7-8, but Strong made clear that he was there andvas simply testifying to
“what [he] heard.” ECF No. 23-4 at 34-35. Given King's testimony to the contrasyattiis in dispute.

4 Sheba did not bark or growl. ECF No. 29 { Rérrone merely alleges that Sheba moved towards him
quickly and low to the ground. ECF No3-2 T 20. Perrone has not presented evidence that a dog
approaching someone “low to the ground” is a sign of aggression, rather than assigmiskionAnd a
dogs approach, without some other sign of aggression, is insufficient tty jiestial force Azurdig 2019

WL 1406647, at *8. Accordingly, for purposes of his motion, Perrone’s actions are tegpgpaely by the
allegations that Sheba moved quickly and bared her teeth.
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on the scene for a minute total before reporting the shooting over hisg&didNo.23-1  27A
jury mustexaminethesediscrepanciesegarding the critical moments leading up to Perrone’s
shooting of Shebandweighthe relative credibility of the witnessd®ule v. Brine, In¢.85 F.3d
1002, 1011 (2d Cir. 1996) (“Assessments of credibility and choices between conflicsianse
of the events are matters for the jury, not for the court on summary judgment.”).

Sheba’s general temperament is also relewatieson 2019 WL 2192502at *8 (finding
that dog may nohave been displaying signs of aggression because dog “had never displayed
aggressive behavior toward anyone and, the day before, had greeted a visitoesaddnee in
anappropriate manner,”Robinson v. Pezza®18 F.3d 1, 1811 (D.C. Cir. 2016) (noting that the
district court relied on dog’s history of aggression in discrediting plamtéstimony that the dog
was not behaving aggressively but holding traintingsummary judgment against plaintdgh
thatbasis was improperpther courts have denied summary judgment in dog shooting cases based
on circumstantial evidenc&hurston v. City of N. Las Vegaslie Dep't, 552 F. App’x 640, 642
(9th Cir.2019 (finding that a “jury could infer” that dogs did not attack based on indirect evidence
presented by plaintiifontradictingestimony of police officers that dogs attackesge also Knox
v. County of PutnapmNo. 16CV-1671,2012 WL 4462011, at *5 (S.D.N.Y. Sept. 27, 2012)
(holding that summary judgment was precluded based on circumstantial evidenlisctiealited
deputy sherifs accoun}. There is an abundance of testimony that Sheba was well behaved and
non-aggressiveeCF No. 365 at 26-28; ECF No. 306 at 29, 32. This evidence supports Strong’s
argument that Sheba did not behave aggressively when she encountered Perrone.

In sum, a reasonable jury could conclude that Perrone is mischaracterizinigtastion
with Sheba and that she was sabwing signs of aggressio8uch a conclusion would weigh

strongly in favor of finding that Perrone acted unreasonably.



C. Non-iethal Alternatives

Finally, there isa factual dispute regarding the availability of a Aethal alternative.
Strong argues that Perrone could have simply shut the door to the house before shooting She
ECF No. 28 at 11. Perrone argues that shutting the door was aoption because the dooray
have been compromised given that it was open and the situation developed very rajpidip. EC
31 at 8. As discussed aboveere is a disputas towhether Perrone opened the screen door and
whether he entered the useor was standingn the entrancePerrone has not cited evidence of
his belief that the door waso compromisetb contain Shebdne has only made such a conclusory
argument in his brief. Such a conclusory argument is undermined by the evidence iorthe rec
that one of the doors was clos€drther,other courts have rejected similar argumeint®ay, the
Fourth Circuit overturned the lower court’s conclusion that an officer did hateeunreasonably
in shooting a dog wherthe lower court found that “a lead . . . might or might not have [been]
trusted to hold” a large, barking ddgay v. RoaneNo. 17#CV-93, 2018 WL 4515893, at *5 (W.D.
Va. Sept. 20, 2018)ev’'d, 948 F.3d 22Z4th Cir. 2020) see also Bullman v. City of Detrpit87
F. App’x 290, 293300 (6th Cir. 2019) (finding that dogs could not be considered imminent threat
as a matter of law because, among other readogs, were separated from police officers by a
wooden barricade that officer believed dogs were “easily” capable of escaping)

Although thespeedat which the situatiodevelogdsupports Perrone’s theory that he had
no time to take any other actioBraham 490 U.S. at 39@7 (‘T he calculus of reasonableness
must embody allowance for the fact that police officers are dftiered to make splisecond
judgments—n circumstances that are tense, uncertain, and rapidly evehabgut the amount
of force that is necessary in a particular situat)jora reasonable jyrcould also find thathe

quickly developing situatiosupportsStrong’s theory that Perromkd not have time to enter the
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houseandwasthusstanding in the doorway with a ready opportunity to close one of the door
A readily available,nondethal method of stoppin@heb& advancecould render Perrone’s
conduct unreasonabl8ee Carroll 712 F.3dat 656-51 (discussing noitethal options)Ray, 948
F.3dat228(finding that, ifdog’s leash made it obvious that it coulot reach police officer, police
officer “could not have held a reasonable belief that the dog posed an imminerij.tReaone
being startled b$heba’s presence does not providm with carte blanch. A reasonable jury could
conclude, based on the direct and circumstantial evidence presentelderttume hastily and
unnecessarilghot a dog that was not showing signs of aggression.

Ultimately, both Perrone and Sheba may have behaved reasonably under the
circumstancesSee Cabisga2019 WL 5691897, at *11. At this stage, however, factual disputes
preclude such a finding.

. Qualified Immunity

“[Q]Jualified immunity protects government officials from liability for civil mages
insofar as their conduct does not violate clearly established statutorpgiitutional rights of
which a reasonable person would have knowearson vCallahan 555 U.S. 223, 231 (2009)
(quotation omitted)“Because qualified immunity is an immunity from suit rather than a mere
defense to liability it is effectively lost if aase is erroneously permitted to go to triadl.
(quotation and alteration omittedQualified immunity is an affirmative defense on which the

defendant has the burden of prod@dtlaw v. City of Hartford884 F.3d 351, 367 (2d Cir. 2018).

5 Perrone citethe Fourth Circuit’s decision iAltmanfor the proposition that an officer is not required to
attempt to useotentially ineffectivenonlethal force. 330 F.3at 207.As discussed abovaltmanturned
partialy on the context of the situation. The dogs there Wenmening atlarge” and the court emphasized
the public interest in controlling a dog on the loddeFurther, thechanceof successfullystepping back
and shutting a dodp stop the advance of a dog in her owner’s heaans stronger than employing one
of the array of nonlethal optiomscussedn Altman(traps, catch poles, stun batons, or tranquilizer guns)
to stop a dog marauding around an open ddeat 218 (Gregory J., Dissentimng Par}.
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Qualified immunity will shieldan officer from liability for damages if his “conduct d[id]
not violate clearly established statutory or constitutional rights of whieasonable person would
have known.Mullenix v. Lunal36 S.Ct. 305, 308 (2015) (qudtan omitted) “The contours of
the right must be sufficiently clear that a reasonable official would unddrtat what he is doing
violates that right Saucier v. Katz533 U.S. 194, 202 (20019yverruled on other groundsy
Pearson v. Callahgnb55 U.S. 223 (2009)If the law did not put the officer on notice that his
conduct would be clearly unlawful, summary judgment based on qualified immumity i
appropriate.”ld. There need not b&a case directly on poiriiefore concluding that the law is
clearly established, but existing precedent must have placed the . . . constitutistiahdpesyond
debate.”Stanton v. Sim$71 U.S. 3, 6 (2013) (quotation omitted).

In this case, the Court has alrealdyerminedhat a reasonable jury could find that Perrone
violated Strong’s constitutional right to be free from unreasonable seittuie$urther clearly
established that killing “a pet without justification condgtia Fourth Amendment violation.”
Azurdig 2019 WL 1406647, at *&ee also Rgy48 F.3d at 229-30 (finding that, although there
was no “directly orpoint, binding authority” in the Fourth Circuit, the principle “thatis
unreasonable for a police officer to shoot a privately owned animal when it does not pose an
immediate threat to the officer or etls’ was clearly established by the general principles espoused
in prior Fourth Circuit opinions and the consensus of the other circaitsnrdingly, qualified
immunity turnson whether Perrone had justification to kill Sheba.

Perrone cites twdog shoting cases in which courts found traficers were entitled to
qualified immunity, but in both cases, it was undisputed that the dogs in question were showing
signs of aggressioistephenson v. McClellan@32 F. App’x 177 184-85 (5th Cir. 2015)bared

teeth);Lane v. RechtfertigNo. 16CV-473, 2017 WL 5653870, at *4 (W.D. Tex. Jan. 25, 2017)
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(growled and barked in an aggressive posturéds discussed above, there is a genuine factual
dispute as to whether Sheba was showing any signs of aggression in thidocasasonable
officer could conclude that it is constitutionally permissible to shoot a dog in itertsshome if
the dog was not showing signs of aggression and the officer had the opportunity toBeiveat.
v. Muhlenberg Wp. 269 F.3d 205, 2--12(3d Cir. 2001) (holding that an officer would not be
entitled to qualified immunity if it was shown that he shot a dog that posed no imnustigey.°
Accordingly, Perrone is not entitled to summary judgment based on qualified immunity
CONCLUSION

Perroné motionfor summary judgmenECF No.23, is DENIED. This matter is set for
a status conference on May 26, 2@22:00 p.m.

IT IS SO ORDERED.

Dated:March 25, 2020
Rochester, New York

4. ()

HO 1‘— ANK P. GERAC/, JR.
ChlefJudge
United States District Court

6 Because the Court finds that Perrone’s motion fails without need to refenémgaation supplied by
Strong’s expert witness, the Court expresses no opinion regardingftirmation’sappropriate weight.
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