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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MIKE KLOPPEL and
WILSON ADAMS,
Plaintiffs,
Case # 1LCV-6296+PG

DECISION AND ORDER

HOMEDELIVERYLINK, INC.,
Defendant

INTRODUCTION

Plaintiffs Mike Kloppeland Adam Wilson (“Plaintiffs”) filed this putative class action on
May 9, 2017, alleging that Sears Holding Corporation and Sears, Roebuck & Company
(collectively, “Sears”) and Defendant HomeDeliveryLink (“HDL” or “Defendamhisclassified
them as independent contractors and took deductions from their wages in violation of New York
Labor Law (“NYLL"). SeeECF No. 1. On July 7, 2017, Plaintiffs filed an amended complaint.
ECF Nos. 9, 10.

On February 28, 2018, the Court issued a Decision and Order gr&ei@mg's motion to
dismiss in full and granting in part and denying in part HDL's motion to dismiss the amended
complaint. SeeECF Nos. 12, 20, 31. HDL filed a motion for judgment on the pleadings, and, on
November 18, 2019, the Court granted HDL’s motimmpart, dismissing Plaintiffsclaim under
NYLL 8§ 198-b for illegal kickback of wages. ECF No. 87. The only surviving claims are against
HDL for (1) illegal deductions pursuattNYLL § 193and(2) recordkeeping violations pursuant
to NYLL § 195. Id.

Plaintiffs now move for class certification pursuant to Rule 23 of the Fedeled Bf Civil
Procedure. ECF No. 98. HDL moves for summary judgment pursuant to Rule 56. ECF No. 109.

The partiedhave fully briefed both motions.
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Forthe reasons set forth beloRiaintiffs’ motion for class certification is GRANTED and

HDL'’s motion for summary judgment is DENIED.

BACKGROUND

Plaintiffs, along with other similéy situated individuals they seek to represent, delivered
merchandise to customers’ homes throughout New York Stateavel Solutons, Inc. (“Innovel”)
warehouses merchandise for retailers. HBLla thirdparty logistics provider that operates as a
“freight-forward broker” foinnovel. ECF No. 98 at12.! Plaintiffs and putative class members are
contract carrier drivers (collectively, “putative class members” or “contragecaitvers”) who,
through business entitiespntractedwith HDL to deliver good$rom Innovel. HDL’s New York
based contract carrier drivershe putative classexclusively made deliveries of Innovel's
merchandise. ECF No. 3Bat19-20.

In New York, HDL operates out of two facilities: one in Rochesteraredin Syosset. ECF
No. 984 at5; ECF Na 98-7at4-5. HDL also operated out of a facility in Buffalo until a year ago.
ECFNo. 984 at5; ECF No. 985 at 61; ECF No. 98 at4-5. Innoveloperated each of these three
facilities and the operating procedures were virtually identical in eaClir. No. 984 at12, ECF No.
985 at13 ECF No. 987 at15, 20 HDL is required to follow Innovel’'s procedures and rules. ECF
No. 98-8at11.

HDL'’s account executives were responsible for “hiring” contract carrigedri Each new
contract carrier driver was required to complete a “CONTRACTOR/DFaet Sheet.” ECF No. 98
5at8; ECF No. 987 at6; ECF No. 988 at6. This form washe same across all facilities. ECF No.
98-7at6; ECF No. 988 at6. Thereafter, contract carrier drivers met with an HDL account executive,

during which the account executive explained compensation, Innovel's uniform requireme

L All cites are to the document number assignedd@xhilits by the Courts electronic caselihg system.The Courtalso
uses the pagination automatically generatethbysystem
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orientation, and pragr customer service. ECF N@B8-5 at8-9; ECF No. 987 at6; ECF No. 988 at
6. HDL would conduct a criminal background check, motor vehicle record check, and drug and
alcohol testing. ECF No. 98-19 at 14.

HDL required that all contract carrienerscreatea husiness entity through which to operate
prior to working for HDL. ECF No. 98 at17; ECF No. 98 at9. HDL would assist prospective
contract carrier drivers iforming a businesentity. ECF No. 98 at9; ECF No. 987 at12. For all
contract carrier driversperating under their own business names, HDL required that those drivers
complete an “Independent Contractor Agreem¢tHCA”), which was the same across New York.
ECF No. 984 at16; ECF No. 987 at9; ECF No. 989. The account executives assistemtract
carrier drivers in completing the ICAs. ECF No-BPat10; ECF No. 983 at8. Once hired, HDL
provided an “orientation period,” during which the contract carrier drivers weredrain proper
customer service. ECF No. $8at20-21.

Putative class members, the contract carrier drivers, were superviseiented by HDL
account executives in each of HDL's three faciliti&CF No. 98 at19; ECF No. 987 at14. These
account executivetestified that they treated the contract carrier drivers the same regardless of
location, and attempted to apply HDL guidelines consistently across the facil&s No. 9& at
19; ECF No. 987 at 16; ECF No. 983 at 16. Indeed, oa of HDL's representativesdicated that
HDL treated theontract carriedrivers”a hundred percehthe same. ECF No. %at 19 According
to them, contract carrier drivers perform the same work reggdf their home facility. ECF. No.
985 at19.

Each morning, HDL account executives obsertleglcontract carrier drivers loading their
trucks. ECF No. 98 at6. The account executives alkeld morning meetings with the contract
carrier drivers. ECF No. 98 at17; ECF No. 985 at15-16 ECF No. 987 at 16, 18 HDL account

executives “facilitatgl]” Innovel’s policy that contraatarrier drivers wear uniforras“navy blue
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shirt, navy blue pants, black shoes.” ECF Ne5386, 9 seeECF No. 987 at18-19 ECF No. 988
at15. HDL monitored and provided feedback to drivers regarding their appearance. ECF/Nat. 98
1867. The account executives also perforfirede alongs or “ride-behinds™o evaluate the caract
carrier drivers’ performanceECF No. 98 at 16; ECF No. 984 at18; ECF No. 985 at23;, ECF No.
98-7at20; ECF No. 98-&t15.

The accounexecutives determined which contract carrier drivers would work eacleG&y
No. 985 at24; ECF Na 988 at 15, and prepared the routes for the driveESCF No. 9& at 11
Innovel generated a manifest for each driver every day and HDL distributed taegests to the
drivers ECF No. 985 at14; ECF No. 987 at 15-16; ECF No. 988 at11, who were required to make
deliveries within a certain time window. ECF No.®&t14-15 ECF No. 98-7at22.

Drivers were required to download an agihhe Descartes Systerwhich allows customers
to signoff on the receipt of their delivery. ECF No.-9&t15; ECF No. 987 at 19. HDL account
executives monitored the status of drivers’ deliveries using the app. ECF-Bat®8 ECF No. 98
7 at19, 22 ECF No. 988 at 14. Performance issues were monitored by Innbuélcommunicated
to drivers by HDL. ECF No. 98 at19. HDL would sometimeserminate contract carrier drivers.
ECF No. 985 at16.

HDL uses a “Settlement Statement” to itemize deductions from its contract chiviens’
compensation. These forms, and HDL's poliegarding compensation deductions and Settlement
Statementswereuniform for all HDL contract carrier drivers across New York facilities<CFENo.
985 at19; ECF No. 98-at12.

Plaintiffs allege that HDL treated them as independent contractors everh tthmygwere
rightfully employees under New York law. They fwethallege that HDL unlawfully deducted “certain
expenses directly from the compensation it [paid to Plaintiffs], including when HREndeg[d], in

its sole discretion, that a delivery ha[d] been made in a manner it deem[ed] tabsfactsry (e.g.,
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damaged goods, damage to customer property).” ECF No. 10 HBL. “would alsodeductother
expense$rom thecompensationt pafid] suchasthecostof truck rental andfuel” and*“the costsof
workers’ compensation insuran@ad generalliability insurance.” Id. 11 32-33. Finally, Plaintiffs
allege that “Defendants failed to furnish Plaintiff[s] with an accustttemenof wagedisting hours
worked,ratespaid, grossvagesallowancesgdeductions taken, and net wages paid.”] 35.
DISCUSSION

Motion for Summary Judgment

HDL moves for summary judgment on the basis that there is no genuine issue of material fa
as to whether HDL’s payments to Plaintiffs constitute “wages” withimteaning of the NYLL. For
the following reasons, the Court disagrees.

A. Legal Standard

Rule 566) of the Federal Rules of Civil Procedure states ‘tinat court shall gransummary
judgment” if the moving party “shows that there is no genuine digsute any material fact and that
[it] is entitled to a judgment as a matter of lawsed.R. Civ. P. 564), see also Celotex Corp. V.
Catrett 477 U.S. 317, 3223 (1986)(“[T] he plain language dRule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon motion, against a partysatoo fail
make a showing sufficient to establish the existence of an element essentiaptrtiha case, and
on which that party will bear the burden of proof at thal.* Where the moving party demonstrates
‘the absence of a genuine issue of material fa8tpwn v. Eli Lilly & Co, 654 F.3d 347, 358 (2d Cir.
2011) (quotingCelotex Corp.477 U.Sat 323), ‘the opposing party musome forward with specific
evidence demonstrating the existence of a genuine dispute of materfallfagtiting Anderson v.
Liberty Lobby, InG.477 U.S. 242, 24@1986). “[T]he mere existence a;fomealleged factual dispute
between the parties wihot defeat an otherwise properly supported motion for summary judgment;

the requirement is that there be genuineissue ofmaterial fact.” Anderson 477 U.S.at 24748
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(1986)(emphasis in original)“Only disputes over facts that might affect tliecome of the suiinder
the governing law” are “materialld. at 248. A dispute about a material fact is “genuine” “if the
evidence is such that a reasonable jury could return a verdict for the nonmoving |ehrty.”

In deciding a motion for summary judgment, the Court “is not to weigh the evidence but is
instead required to view the evidence in the light most favorable to the party opposintary
judgment to draw all reasonable inferences in favor of that party, and to eschew tgedibil
assessments Angulo v. Nassau Cty89 F. Supp. 3d 541, 548 (E.D.N.Y. 20Xguoting another
source)

B. Analysis

“Article 6 of the [NYLL] regulates the payment of wages by employd?achter v. Bernard
Hodes Grp., InG.10 N.Y.3d 609, 614 (2008)lo prevail on a claim under Article 6 of the NYLL, “a
plaintiff must first demonstrate that he or she is an employee entitled to its pratédtmuria v.
Heffernan 607 FSupp. 2d 403, 407 (E.D.N.Y. 2009) (quoting another sourSeond, a plaintiff
must demonstratéhat their wages were withheld in violation of one of the substamtoxgsions of
the LaborLaw.” Contrerav. Langer 314F. Supp. 3d 562, 565.D.N.Y. 2018)(quotingMichalek v.
Amplify Sports & Entm’t LLCNo. 11 Civ. 508(PGG), 2012 WL 2357414, at *3 (S.D.N.Y. June 20,
2012)) Article 6 defines wages ashé earnings of an employee for labor orvéegs rendered,
regardless of whether the amount of earnings is determined on a time, piecéssiomor other
basis! N.Y. Lab. Law § 190.

HDL seeks summarjdgment on théasi€ that payments made to Plaintiffs are not “wages”
within the meaning of the NYLL. HDL acknowledges that whether payments are siMages on

whether the payee is an employee and whether the payments are nsadeides renderedcCF No.

2 HDL resurrectsseveral other argumenits support of theimotion The Court has considered them and finds them
without merit. 6



Case 6:17-cv-06296-FPG-MJP Document 121 Filed 06/03/20 Page 7 of 20

109-1. But HDL argues thatfor purposes ofirantingits motion,the Court need not reach whether
Plaintiffs are employees because there is no dispute of material fact that thetpayaremot made
“for services rendered.HDL is incorrect

HDL puts the proverbial cart before the horsecoltnpletelysidesteps the first question that
must be answered in this analysis., whether Plaintiffs are “employees.” There is good reason for
answering that question first: eargtmare “wages” only if paid to “employeesrh its summary
judgment motion, HDL does not even attempt to address whether Plaintiffs are empldyBés of

But there is a more fatal flaw with HDL’s argumeRtaintiffs admit that they are only seeking
redress for earnings paid fthre ®rvices they personallyendered.The crux of HDL's argument is
that the payments made to Plaintiffs and their LLCs “were not solely based oruitsedfr their
respective owners’ labor or service, but rather, on the productivity of numerous otheluialdivineir
companies each employed.” ECF No. 108t 17. Therefore,it says, because HDL's payments to
Plaintiffs included money not attributable to their own labor, the entirety of the paytoe¢hé&n are
not “wages” within the meaning of the NYlard they therefore cannot recover from HDL.

Yet HDL acknowledges that Plaintiffs did “personally perform[]” some sesvitd. To be
sure, in their opposition papers, Plaintiffs repeatedly clarify that they “are ekingeto recoup
damages for work they did not perform. The Plaintiffs, and all putative class msgrabe only

seeking to recoup unlawful deductions from compensation paid to them fortieykpersonally

performed’ ECF No. 119 at 11 (emphasis in original).

To the extent HDL argues that the Court should award summary judgniisrfairor because
it would be difficult or impossible to establish what earningsadtributable to the services Plaintiffs’
persondly rendered, HDL is mistakenThe amount of wages goes to possible damabjest wages
may be difficult to calculate does not compel summary judgment. Just the opperstet

demonstrates that there arsuss of fact precluding summary judgmeMedinol Ltd. v. Bos. Sci.
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Corp, 346 F. Supp. 2d 575, 600 (S.D.N.Y. 20@#fyctual issues regarding damages precluded
summary judgment)seelnternational, S.A. v. Boyden World Carplo. 90 Civ. 4091, 1993 WL
59399, at *7 (S.D.N.Y. Mar. 4, 1998[I]f plaintiffs demonstrate a genuine issue of fact as to the
existence of actualamagegesulting from the breach of contract, trmmaryjudgment . .. is
inappropriate even if the precise amount or extent ofidimeagess still somewhat uncertai).
Because there are still genuine issues of material fact regarding whether f&|airgif
“employees” of HDL and whethand to what externppayments to them were “wagesithin the
meaning of the NYLL, HDL’s motion for summary judgment is denied.
. Motion for Class Certification under Rule 23
The Court next turns tBlaintiffs motionto certify the following class, pursuant to Rule 23 of
the Federal Rules of Civil Procedure:
All individuals designated as “camictcarriers” by HDL, who performed truck driving
delivery services out of specific facilities/warehouses located in Rech8gosset and
Buffalo, New York, and delivered goods to customers located anywhere on the East
Coast on behalf of HDL, at any time from May 8, 2011, through the date of final
judgment in this action.
ECF No. 9819 at 11. For the following reasonsaiRtiff’s motion to certify the above class is granted.
A. Law
A class action is “an exception to the usual rule that litigation is conducted by aniadirolbe
the individual named parties onlyCalifano v. Yamasak#d42 U.S. 682, 7601 (1979). “Theparty
seeking class certification bears the burden of establishing by a preponderanceviadehee that
each of Rule 23’s requirements has been mdtyers v. Hertz Corp.624 F.3d 537, 547 (2d Cir.
2010). Indeed, a class action “may only be cediffethe trial court is satisfied, after a rigorous
analysis, that the prerequisites of Rule 23(a) have been satis@ah” Tel. Co. of the Southwest v.

Falcon 457 U.S. 147, 161 (1982). “A district judge [must] assess all of the relevant evidenttechdmi

at the class certification stage and determine whether each Rule 23 requiraseeén met, just as

8



Case 6:17-cv-06296-FPG-MJP Document 121 Filed 06/03/20 Page 9 of 20

the judge would resolve a dispute about any other threshold prerequisite for continuing a lamsuit.”
re Initial Pub. Offerings Sec. Litigd71 F.3d 24, 42 (2d Cir. 2006). The Rule 23 inquiry may overlap
with the merits of the underlying claim¥ValMart Stores, Inc. v. Duke$64 U.S. 338, 351 (2011).
When this occurs, courts are to consider the merits questions only to the extent “tledgvarg to
determining whether the Rule 23 prerequisites for class certification argeddtisAmgen Inc. v.
Conn. Ret. Plans & Trust Funds68 U.S. 455, 466 (2013).

Thedistrict court’s class certification ruling dgscretionarymeaning th€ourt “is empowered
to make a decisier-of its choosing—that falls within a range of permissible decisitridyers 624
F.3d at 547 (internal citations omitted) (emphasis in original).

Rule 23(a) sets out four threshold requirements for certification:

(1) the class is so numerous that joinder ofredmbers is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of thearlaieisnses of

the class; and

(4) the representative parties will fairly and adequately protect the intefésésatass.
Fed. R. Civ. P. 23(a).

The first requirement, numerosity, demands that joinder of all class members aeticapie,
in the sense that “joinder would needlessly complicate and hinder efficient resolutieritadation.”
Spencer v. No Parking Today, Inblo. 12 Civ. 6323, 2013 WL 1040052, at *11 (S.D.N.Y. Mar. 15,
2013),report and recommendation adoptea13 WL 2473039 (June 7, 2013) (internal quotation
marks omitted). “Although precise calculation of the number of class memberseagsmoéd, and it
is permissible for the court to rely on reasonable inferences drawn from avéddatd, numbers in
excess of forty generally satisfy the numerosity requiremedt.(internal quotation marks omitted).

The Supreme Court has observed that the concept of commonality is easy to misunderstand

since:

[a]lny competently crafted class complaint literally raises common “questions.”

What matters to class certification . . . is not the raising of common “qu&stienen
9
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in droves—but, rather the capacity of a clasgle proceeding to generate common

answersapt to drive the resolution of the litigatioBissimilarities within the proposed

class are what have the potential to impede the generation of common answers
Dukes 564 U.S. at 3480. By contrast, where liability must be established through individualized
proof, courts have declined to find commonalitgee, e.g.Xuedan Wang v. Hearst Cor&17 F.
App’x 35, 37#38 (2d Cir. 2015) (summary order) (plaintiffs failed to establish commonalitase
brought by unpaid interns alleging that they were “employees” under FLSA and NYLL, where
guestion of each intern’s employment status involved “highly individualized inquiry”).

“In the context of wagandhour disputes, courts have foucmmmonality satisfied where the
claim is grounded in an employsiallegedly unlawful policy or practiceHardgersPowell v. Angels
in Your Home LLC330 F.R.D. 89, 99 (W.D.N.Y. 2019). “This is because)akesinstructs, the
‘common contentidrnthat an employer's unlawful policy or practice has caused the’slagsries is
‘of such a nature that it is capable of classwide resolutitth.(quotingDukes 564 U.S. at 350

“Typicality under Rule 23(a) requires that the claims of the class repaéigsestbe typical of
those of the class, and is satisfied when each class member’s claim ariséiseflsame course of
events, and each class member makes similar legal arguments to prove thentiefeabldity.”
Spencer 2013 WL 1040052, at *17 (internal quotation marks omitted). “The commonality and
typicality requirements of Rule 23(a) tend to merBeth serve as guideposts for determining whether
under the particular circumstances maintenance of a class action is economical hadtivbeiamed
plaintiff's claim and the class claims are so interrelated that the interesesaésis members will be
fairly and adequately protected in their absendd.” (quoting another source)While it is settled
that the mere existence of individualized factual questions with respéwt tdass representative’s
claim will not bar class certification, class certification is inappropriate evlseputative class

representative is subject toigne defenses which threaten to become the focus of the litigatidn.”

at *18 (quoting another source).
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The last requirement of Rule 23(a) is adequacy of representation. “Under Rule)23(a)(4
adequacy of representation is measured by two stand&idst, class counsel must lopgalified,
experienced and generally albdeconduct the litigation. Second, the class members must not have
interests that arentagonistido one another.ld. at *20 (internal quotation marks omitted)“[T]he
issue of appropriate class counsel is guided by Rule 23(g),” which sets forth a wfifaotors the
court must considerld.; see alsd~ed. R. Civ. P. 23(g)(1). As to class representatives, they “cannot
satisfy the adequacy requiremerthiéy have so little knowledge of and involvement in the class action
that they would be unable or unwilling to protect the interests of the class agaimsistiely
competing interests of the attorneysSpencer2013 WL 1040052, at *20 (internal quotation marks
omitted).

In addition Plaintiffs may only maintain a class action by demonstrating, pursuant to Rule
23(b),that (1) bringing the claims as separate actions would create a risk of inconsisaduerse
adjudications; (2) the party opposing the class has acted or refused to act on grounds tteathegply
class in general, making injunctive or declaratory relief appropriate fordke ak a whole; or (3)
common questions of fact or law predominate over any individual questions and a class action is
superior method of efficiently and fairly adjudicating the matter. Fed. R. Civ. P. 23(B)(seeln
re Payment Card Interchange Fee & MerEhsc. Antitrust Litig, 330 F.R.D. 11, 50 (E.D.N.Y. 2019)
(quotation omitted)concluding that in addition to the requirements of Rule 23(a), plaintifisst
also establish that questions of law or fact common to class members predominatey auerstions
affecting only individual members, and tleatlass action is superior to other available methods for
fairly and efficiently adjudicating the controversy, pursuant to Rule 23{b)(3jere, Plaintiffs rely
on Rule 23(b)(3).

Predominance “tests whether proposed classes are sufficiently cohesaveaiat adjudication

by representationMyers 624 F.3d at 547 (quoting another source). The requirement’s purpose is to
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“ensure[] that the class will be certified only when it would ‘achieve econoofigsie, effort, and
expense, and promote uniformitf decision as to persons similarly situated, without sacrificing
procedural fairness or bringing about other undesirable resulis."{quoting Cordes & Co. Fin.
Servs,, Inc. v. A.G. Edwards & Sons, Jri02 F.3d 91, 104 (2d Cir. 2007)). The requieainis
satisfied “if resolution of some of the legal or factual questions thatfgjealth class member’s case
as a genuine controversy can be achieved through generalized proof, and if these psstiesiare
more substantial than the issues subject only to individualized priabf(ihternal citations omitted
“[T]he predominance inquiry is similar to, but more demanding than, the commonality inquiry.”
Saleem v. Corp. Transp. Grp., Lttlo. 12 Civ. 8450, 2013 WL 6061340, at *7 (S.D.N.Y. Nov. 15,
2013).

Regarding superiority, Rule 23(b)(3) provides a lfstetevant factors:

(A) the class members’ interests in individually controlling the prosecution enskef

of separate actions;

(B) the extent and nature of any litigation concerning the controversy already begun by

or against class members;

(C) the desmbility or undesirability of concentrating the litigation of the claims in the

particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3)(A)P).

Finally, in addition to the above requiremerit& class must satisfy thamplied requirement
of ascertainability.”Brecher v. Regblic of Argentina806 F.3d 22, 24 (2d Cir. 201@uoting another
source) The “failure to meet any one of Rule 23’s requirements destroys the allegedacteon.”
Pecere v. Empire Blue Cross & Blue Shjdlé4 F.R.D. 66, 69-70 (E.D.N.Y. 2000).

B. Analysis

The Court concludes thBtaintiffs meet theaboverequirementsor class certification pursuant

to Rule 23. Much of HDL'’s opposition papers are directed at the merits of the underlying atadm

many of those arguments have no bearing on the above requirdaresitsss certification To the
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extent HDL's arguments are not directed at the relevant inquiry here for etéfisation, the Court
declines to consider them novseeAmgeninc., 568 U.S.at 465-66(“Although we have cautioned
that a cours classcertification analysis must bé&igorous’ and may‘entail some overlap with the
merits of the plaintiff's underlying claim,[Dukes,564 U.S.at 350-51 (internal quotation marks
omitted), Rule 23 grants courts no license to engage inrliagingmeritsinquiries at the certification
stage.Meritsquestions may be considered to the extdnit only to the extentthat they are relevant
to determining whether the Rule 23 prerequisitesckasscertificationare satisfied); In re Initial
Pub. Offerings Sec. Litigd71 F.3cat41(“[A] district judge should not assess any aspect ahtrés
unrelated to a Rule 23 requiremént
I Numerosity

Plaintiffs argue that the putative class comsswt approximatehl19 people and, therefore,

joinder would would be impracticable. HDL does dsipute that the numerosity element is met here.
ii. Commonality

HDL'’s uniform policy of classifying contract carrier drivers as independent aotsaand
makingallegedlyunlawful deductions from their compensation can be established by common proof.
SeeECF No. 98-19 at 31Central tothe misclassification analysis is whether putative class members
are “employees” under the NYLLThat question can be answered by applying the following tests.

Prior to 2014, a worker who alleged misclassification as an independent contrad@s w
employee covered by Article 6 if he or she: “(1) worked at his/her own convenience; (2) vas fre
to engage in other employment; (3) received fringe benefits; (4) was on the employexils gagr
(5) was on a fixed schedulgdart v. Rick’s Cabaret Int’linc., 967 F. Supp. 2d 901, 923 (S.D.N.Y.
2013). After April 10, 2014, New York’s Fair Plact, requires an employer to classify “[a]ny
person ‘performing commercial goods transportation services for a commeoals

transportation contractor’ . . . as an employee,” and not as an independent corttattdab.
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Law § 862b(1); Padovano v. FedEx Ground Package Sys., INo. 16CV-17+PG, 2016 WL
7056574, at *4 (W.D.N.Y. Dec. 5, 2016) (quoting N.Y. Lab. Law § BR2-

There is an exceptido thispresunptionif the employedemonstratethattheworker:(1) is
freefrom control anddirectionover theperformancef his work;(2) performswork thatis outside
the usualcourse of business or is outside all of the employer’'s places of business, unless the
employer contracts witthird partiesto placeemployeesand(3) is in anindependentlgstablished
trade,occupation, profession, or business. N.Y. Lab. Law &[88X(a)(c). If the employer can
demonstrate that a worker satisfies all threedttions, it may treat him or her as an independent
contractor instead of as amployee.

HDL argues extensively that Plaintiffs do not or cannot establish that they or theepciiats
members meet these tests. But wHIlRL disputes that the putative class members were misclassified,
it does not seem to seriously dispute that whether they were misclassifigdestisn answerable in
a classwide proceeding. Indeed, the facts before the Court indicatehat contraccarrier drivers
were all subject to the same policies and procedures regarding their work for HDL. rinvoits,
the answer tdhe question ofwhether contract carrier drivers were misclassified as independent
contracors—andwhether unlawfuldeductiors weretaken from their pay-is capable of claswide
resoldion.

HDL argues that some of the putative class members performed work outside of New Yor
calling into question “whether, and to what extent, the NYLL applies” to that w@&&F No. 103 at

17. In other words, HDL argudsecauseéhe NYLL may notcovercertain work performed by certain

3 HDL does not specifically argue thtite issues surrounding thextraterritorial application ofhe NYLL destroy the
commonaliy requirement, or whether the issues go to some other Rule 23 elef@n€ourt concludes that HDL's
argument in this respect appears to mostly attack whether putative class mehalmsscould be resolved on a class
wide basis.Yet the sameationale for this conclusioappliesto multiple requirements of the analysisostspecifically,
to the predominance requirement. The Court finds that questions about the NYLLtsrasdral application do not bar
class certification, irrespectivdd how HDL framethe argument.
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contract carrier drivers outside of New Ypukhether the contract carrier drivers were misclassified
as independent contractors cannot be answered by common proof; the extent ttheviNatLL
applied to a contraciacrier driver, and the hours he or she worked, would need to be answered on an
individual basis.

The Court is not persuaddtiat questions regarding NYLL’s extraterritorial applicatimar
class certification here. To be sure “the NYLL is silent oexisaterritorial application.”Solouk v.
European Copper Specialties, Indlo. 14cv-8954, 2019 WL 21810, at *16 (S.D.N.Y. May 2,
2019) (quoting another source). “However, under New York law, it is a settled ruletofosya
interpretation, that unless expressly stated otherwise, no legislation is piesuipe intended to
operate outside the territorial jurisdiction of the stateenacting it.” Rosales v. Low Bid, IncNo.
17CV3183ADSSIL, 2018 WL 3468710, at *7 (E.D.N.Y. July 3, 2018port and recommendation
adopted 2018 WL 3468697 (E.D.N.Y. July 18, 2018]C]ourts in this Circuit have held that it does
not apply to work performed outside of New York Statéd.; seeWarman v. Am. NdtStandards
Inst, No. 15CV-5486, 2016 WL 3676681, at *2 (S.D.N.Y. July 6, 2058k als®’Neill v. Mermaid
Touring Inc, 968 F. Supp. 2d 572, 578 (S.D.N.Y. 2013) (“Nothing in th¥€L[L ] suggests that the
legislators intended to give persons who were outside New York the right to come to New Y&k to s
their employers.” (internal citation omitted)).

But “[n] one of these cases addresses the question here: does the NYLL embrace work done by
a New Yorkbased employee of a New Yorkmapany who begins and ends his workday in New York
but spends a substantial part of his workday transporting goodsad-state buyers?Heng Guo Jin
v. Han Sung Sikpoom Trading Cqrpo. 13CV-6789 CBA LB, 2015 WL 5567073, at *9 (E.D.N.Y.
Sept. 21, 205). Some courts have suggested that the NYLL would not operate to bar such
extraterritorial work. SeeSalouk 2019 WL 218910, at *17 (“Moreover, to the extent Plaintiffs’

claimed travel to and from the Shop and the job site [outside of New York] was ‘in@dttre tabor
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they performed at the job site [in New York], the presumption against the extoaid application

of the NYLL would not operate to preclude their recovery for that timelépg Guo Jin2015 WL
5567073, at *9 (acknowledging that “a state’s labor laws do not reach work done entirely and
exclusively outside that state” but noting that the parties had not engaged in the appnoglyaie a
underPadula v. Lilam Properties Corp84 N.Y.2d 519 (1994) to determine whether the NYLL
applied to work plaintiff spent transporting goods to-oidstate buyers).But seeDrozd v. U.S.A.
Concepts of Bw York Corp.No. 09CV-5120 (RER), 2015 WL 13733713, at *11 (E.D.N.Y. Apr. 23,
2015) (concluding that plaintiffs who worked primarily in New Jersey but worked 10 days in New
York “are not entitled to damages under the NYLL for hours worked in New Jersey”).

The Court need not answiis meritsquestion now. Suffice it to say that regardless of whether
the NYLL applies to the putative class members’ deliveries outéitlew York, the question can be
resolved on a classide basis: if all the other requirements are met, the NYLL will either apply to all
of the deliveries the contract carrier drivers made or only those deliveryan#ae in New York. To
be sure, if the NYLL only applies to deliveries made in New York, some individdadigeessment
will be required. But such an assessment is no different than damages cal@adtidoes not
preclude class certificationSeeWhitehorn v. Wolfgang’s Steakhouse, Iri&75 F.R.D. 193, 199
(S.D.N.Y. 2011) (“[B]Jecauseommonality does not mean that all issues must be identical as to each
member, the need for an individualized determination of damages suffered by eachechmss m
generally does not defeat the requirementijhat is importanfor purposes of class ddication is
that the legal issue can be resolved across the entire ldiaiss.the issue of extraterritorial application

of the NYLL can be resolved across the entire class.
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iii. Typicality

Theclaims of Plaintiffs will be typicakif not identical—to those of putative class members:
misclassification as an independent contraetod unlawful deductions Therefore, the typicality
element is satisfiedHDL does not argue otherwise.

V. Adequacy of Representation

HDL does not seriously dispute that this element, too, is nietst, class counsel are
experienced in labor and employment class action litigation and they have-piiavérs case and in
others before the couststo be able to conduct thiéigation before the CourtSeeECF No. 9819 at
33-34. Second, Plaintiffs and putative class members do not seem to have interest dittégonis
another. They all suffered from the same harm and seek the same relief. None tappeazsan
interest that conflicts with those of the putatstass members

V. Predominance and Superiority

Because the Court concluded tiaintiffs havedemonstratedby a preponderance of the
evidence that the proposed class meets the requirements set out in Rule 23(a), thestdetermine
whether the action satisfies one of the criteria of Rule 2&bg DukeH64 U.S. at 345Again, HDL
does not appear tmotest either requirement.

For wageandhourcasescourts assess predominance in a manner similar to commonality: the
guestion is whether individualized inquiries regarding employees’ work and pay will preti®mea
classwide issues. For example, courts have found the element of predominance satisfietthevhere
employer is alleged to have “a uniform policy or practice of denying overtime comparigati
violation of applicable lawSpencer2013WL 1040052, at *25. This is so even if there are “factual
variations in [employees’] hours worked or hourly rates,” as those matters go “to tkereneé
damages.”Cuzco v. Orion Builders, Inc262 F.R.D. 325, 334 (S.D.N.Y. 2008ge also Shahriar v.

Smith & Wollensky Restaurant Grp., In659 F.3d 234, 253 (2d Cir. 2011).
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But where the employer’sability hinges on issues that demand substantial individualized
analysis of each employee’s duties, hoarg;ompensation, predominance is not satisfigde, .,
Glatt v. Fox Searchlight Pictures, In811 F.3d 528539 (2d Cir. 2015)as to putative class action
brought by unpaid interns, predominance not satisfied because “the question of ars intern’
employment status is a highly contestecific inquiry”); Ellersick v. Monro Muffler Brake, IncNo.
10cv-6525 2017 WL 1196474, at *@ (W.D.N.Y. Mar. 31, 2017) (where key issue in case was
whether exemption to overtime requirement applied, individualized issues retetiegexemption-
including each employee’s duties, pay, and commissiamsuld predominateover classwvide
guestions).

Like the commonality requirement, Plaintiffs have satisfied the predomiraacsuperiority
requirements under Rule 23(tHiDL’s liability hinges on whether it misclassifiedet putative class
members as independent contractors. That question can be answered by using thedwsee tkstd
above to, essentially, determine whether HDL had control over the putative class snsnabethat
they should be considered employees rather than independent contractors.

As explained above, answering this question does not reaquirglividualized analysis of the
relationship between HDL arehch individual contract carrier driver. Rather, the evidence before the
Court strongly suggés that, regardless of whether contract carrier drivers are employeesdieey
all treatedsimilarly by HDL, and HDL made certain standardized deductions fedhdrivers’ pay
Seeln re FedEx Ground Package Sy237 F.R.D424, 453(N.D. Ind.2008). As explained above,
guestions regarding the extraterritorial application of the NYLL do not intenfétke the
predominance of classide issues. Indeed, that issue can be addressed on avidasbasis.
Therefoe, common questions predominate.

With respect to superiorityCourt concludes that a class action is the “superior to other

available methods for failing and efficiently adjudicating the controversy.” Fed. RPC2&(b)(3).
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“Where, as here, atlass membersillegations are based on uniform policies and practices giving rise
to predominantly common questions of fact and law, a class action is sup&paricer2013 WL
1040052, at *27 (collecting cases). A class action is also the superior method becaustativibly
smallindividualdamages suffedan relation to the expense of individual litigation, the efficiency of
resolving the NYLL deduction claims together, the dozens of putative class mearizktke absence
of any significant difficulties in managing the class actiGee id.

Vi. Ascertainability

The Second Circuit recognizes an “implied requirement of ascertainability’t thde 23.
Brecher 806 F.3cat24. The “touchstone of ascertainabilisgwhether the class is sufficiently definite
so that it is administratively feasible for the court to determine whether a partiwdiladual is a
member.” Id. (quoting another sourke“A class is ascertainable when defined by objective criteria
.. and when identifying its members would not require a-tréairing on the merits of each cashl’
at 2425 (quoting another source).

HDL does not seem to dispute that the proposed class is ascertainable. To be suffs, Plaint
have already identified the rougHly9individuals who meet the class criteria. There is no indication
that a minihearing would be required on the merits atle of these putative class members’ cases.

CONCLUSION

For the foregoing reasons, HDL’s motion for summary judgment (ECF No. 109) isHDENI
andPlaintiffs’ motion to certify a class (ECF N®8) is GRANTED.

The following class is certifiegursuant to Rule 23 for the NYLL 8§ 193 and NYLL 8§ 195
causes of action in the First Amended Complaint (ECF No. 10):

All individuals designated as “camictcarriers” by HDL, who performed truck driving

delivery services out of specific facilities/warehouses located in Rochggteset and
Buffalo, New York, and delivered goods to customers located anywhere on the East
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Coast on behalf of HDL, at any time from May 8, 2011, through the date of final
judgment in this action.

Plaintiffs Mike Kloppel and Adam Wilson are appointed as class represestafithe class.

Plaintiffs’ counsel Samuel Alba of Friedman & Razenhofer, R4@rold Lichten of Licthen
& Liss-Riordan, PC, and Ravi Sattiraju of Sattiraju & Tharney, LLP, are hereby appointed class
counsel pursuant to Rule 23(Q).

The parties shallconfer and submit a jointly acceptable notice that is consistent with this
Decision and Order and may be stnsubclass members. The parties shall submit a joint motion to
the Court with the proposed notice by August 5, 20EGhe parties cannot come to an agreement,
they shall submit competing proposed notices.

IT IS SO ORDERED.

Dated:June 3, 2020 ﬂ/j{/ i 5 Q
Rochester, New York

NK P. GER@QfI JR.

C ie Judge
United States District Court
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