Kloppel et al v. Sears Holdings Corporation et al Doc. 31

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MIKE KLOPPEL and
WILSON ADAMS,

Plaintiffs,
Case # I-CV-6296+FPG

DECISION AND ORDER
SEARS HOLDINGS CORPORATION
SEARSROEBUCK & COMPANY, and
HOMEDELIVERYLINK, INC.,

Defendants.

INTRODUCTION

In this putative class actioRlaintiffs Mike Kloppel and Wilson Adamsllege that
Defendard HomeDeliveryLink, Inc. (“HDL"), Sears Holdings Corporati@md Sears, Roebuck
and Co. (together, “Searsf)isclassified them as independent contractors rather than employees
and took illegal deductions from their pay while they performed delivery serfac®efendants
in New York State

Defendard moveto dismiss Riintiffs’ Complaint pursuant toFederal Ruleof Civil
Procedurel2(b)(6) ECF. Nos 12, 20. Additionally, Plaintiffs move to strike part of Defendant
HDL's reply brief. For the reasonstatedbelow, Sears’ Motion to Dismiss IGRANTED in full
and HomeDeliveryLink’'s Motion to Dismiss is DENIED part and GRANTED in part

Plaintiffs’ Motion to Strike is DENIEDN full.
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BACKGROUND'?!

Plaintiffs, along with other similarly situataddividuals they seek to represedelivered
Sears merchandise tostomershomes throughoulNew York State Plaintiffs contraced with
Defendant HDL,a third party logistics providemrather than directly with Defendant Sears
Plaintiffs allegethat Defendant HDL treateithem as independent contractors even though they
were rightfully employeesunder New York law They futher allege that Defendant HDL
unlawfully deducted‘certain expensesimctly from the compensation it [paitd Plaintiffs],
including when HDL determine[d]jn its solediscretion, that a delivery ha[d] been made in a
manner it deem[ed be unsatisfactory (e.g., damaged goods, damage to customer property).”
ECF No. 9 at 7. HDL “would also deduct other expenses from the compensaafid]isuch as
the cost of truck rental and fuel,” and “the costs of workers’ compensation insurargenanal
liability insurance from the compensation it paid to” Plaintifs. Finally, Plaintiffs allege that
“Defendants faid to furnish Plaintiff[s] . . . with an accurate statement of wages lisbngs
worked, rates paid, gross wages, allowances, deductions taken, and net wagésk paid.

DISCUSSION

Legal Standard

Federal Ruleof Civil Procedurel2(b)(6) provides that a party may move to dismiss a
complaint for “failure to state a claim upon which relief can be granted.” FedvR? .(12(b)(6).
In reviewing a motion to dismiss, court “must accept as true all of the factakdgations
contained in the complaintBell Atl. Corp. v. Twombl§50 U.S. 544, 572 (2007), and “draw all

reasonable inferences in Plaintiff's favardber v. Metro. Life Ins. Cp648 F.3d 98, 104 (2dir.

2011). To survive a motion to dismiss, a complaint must contain sufficient factual, met&pted

! The following allegations are taken frdPhaintiffs’ Amended Complaint (ECF No. 1@nd are accepted as trioe
evaluaé Defendantsmotiors to dismiss.



as true, to “state a claim to relief that is plausible on its fasedmbly 550 U.S. at 570A claim

is facially plausible‘when the plaintiff pleds factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allkglectdft v. Igbal556
U.S. 662, 678 (2009)Y.he application of this standard is “a contegecific task that requires the
reviewing court to draw on its judicial experience and common sddsaf’679.

Il. Defendant HDL’s Motion to Dismiss

A. The Fair Play Act

Plaintiffs argughat undethe New York State Commercial Goods Transportation Industry
Fair Play Act(“Fair Play Act”), N.Y. Lab. Law § 862b, they wererightfully employees and not,
as Defendant HDL labeled them, independent contractdBBL’s wage deductions and failure to
provide wage statements thereforalated several New York labor laws.

The Fair Play Act, which became effective in New York on April 10, 2014, reqaines
employerto classify “[a]ny person performing commercial goods transportation services for a
commercial goods transportation contractor . . . as an employee,” and notrae@endent
contractorN.Y. Lab. Law§ 862b(1). There is an exception to thisesumptionf the employer
demonstrates that the worker: 1) is free from control and direction over tloenpente of his
work; 2) performs workthat is outsice the usual course of business or is outside all of the
employer'splaces of businesanless the employeontracs with third partiedo placeemployees;
and 3) is in an independently established trade, occupation, profesdiosinesaN.Y. Lab. Law
§ 862-b(1fa-c). If the employer can demonstrate that a worker satisfies all three conditions
may treat him as an independent contraictstead of as an employe€onsequently, the worker

will not enjoy N.Y. Lab. Lawg8§ 198b and193’s protections from wage deductidrecause those



laws only apply to employees. For the same reason, the worker is not eotitleadge statement
under N.Y. Lab. Lavg 195.

Even if an employer cannot satisfy the above tmreag testthe Fair Play Acprovides
an additional testhrough whichan empoyer may establish that a worker is an independent
contractor: the “separate business entity” test. N.Y. Lab.8 862-{2)(ak). If the employer can
establish that the worker meets all eleven facibtBe separate business entity testludingthat
the worker or “business entity” owns or leases the “capital goods and gains the grdfltears
the losses of the business entity” and “has the right to perform similacesefor others on
whatever basis and whenever it choosdékg employermay deem the business entity an
independent contractad. Again, N.Y. Lab. Law88 198-b, 193, an#l95 would not protect the
business entity.

B. Preemption

Defendant HDL argues that the Federal Aviation Administration Authorizafiot
(“FAAAA") expressly preempts the Fair Play AdPlaintiffs argue in responsleat theFAAAA’s
preemption clause does not cottee Fair Play Act.

A defendant must plead apdove the affirmative defense @deral preemptiarbee Met.
Life Ins. Co. v. Taylqid81 U.S. 58, 63 (1987) (“Federal grmption is ordinarily a federal defense
to the plaintiff's suit.”). The court may resolviheissue ofpreemption on a motion tasmissif
the facts necessary to determine the issue clearly appear on the face of thentdredl&. Civ.

P. 12(b)(6). The defendant need n@resent empirical evidender the court to find preemption,
but thedefendant should demonstrate the real and logical effects of the state fstatutehich
the court may find that the statute is preemptéaks. Delivery Ass’'n v. Coakleg69 F.3d 11, 20

(1st Cir. 2014)Costello v. BeavEx, Inc810 F.3d 1045, 1055 (7th Cir. 2016).



1. Background and Language of the FAAAA

In 1980, Congress deregulated the trucking industpromote competitigrand in 1994,
it passed the FAAAo avoid “a patchwork of stateervice determining lawsRowe vN.H. Motor
Transp.Ass'n 552 U.S. 364, 367, 37008). Congress’s “overarching goal” for passing the
FAAAA was to help “ensure transportation rates, routes and services” reflecéedmntmm
reliance on competitive market forces,” thereby stimulating “efficiemuypvation, and low
prices” Id. at 371.

The FAAAA’s preemption clauseyhich borrowdanguage from the Airline Deregulation
Act of 1978(*ADA”) , reads“[A] State . . . may not enact or enforce a law . . . related to a price,
route, or service of any motor carrier . . . with respect to the transportaticopeffyr”Id. at 368
(quoting 49 U.S.C§ 14501(c)(1)). The Supreme€ourthasdefined the phrase “related twi the
ADA as “having a connection with or reference tddrales v.TWA 504U.S. 374, 384 (1992).

In Rowe the Court clarified that its interpretation of the language in the’APpAeemption clause
applied to te identical languagef the FAAAA’s preemption claus&eeRowe552 U.S.at 370
(2008). Putting it al together, the Courin Rowedetermined that the FAAA preemjps state

“ enforcemenactions having a connection with, or referencé ¢arrier‘ rates routes, or services
..." Id. (quotingMorales 504 U.S. at 384 The comection need not be direct: praption “may
occur even if a state law’s effect on rates, routes or services is only iridiect.

The SupremeCourt’s interpretation ofhe FAAAA’s preemption clause is broad but not
limitless:in Morales the Courtrecognized that the FAA@Areempts only those laws that have an
at least “significant effectdnfares, routes and servicédorales 504 U.Sat 390. The FAA does
not preempt state laws “that affedares routes, or servicesh only a ‘tenuous, remote or

peripheral . . . mannerltl. Examples of such state laws include zoning regulations and gambling



prohibitions.SeeRowe 552 U.S. at 371Dan’s City Used Cardnc. v. Pelkey569 U.S. 251, 264
(2013). The Supreme&ourt has not encountered a case involving FAAgxeemption of state
labor laws but two Circuit Courtbaveruled oncasesimilarto the one at bar and reached opposite
conclusions.

2. The First Circuit’'s FAAAA Preemption Analysis

In Schwann v. FedEx Ground Package Sys., 813 F.3d 429, 438 (1st Cir. 201@he
First Circuit held that the FAAA preempted ¢ghreeprongMassachusetts independent contractor
test. The disputed Massachusetts test mandated that any worker who did not provide services
“outside the usual course of the business of the employer” be treated aplayeenand not an
independent contractdd. at 433 (quoting Mass. Gen. Lagsl48B(a2)). The Schwanrcourt
noted that the disputed Massachusetts independent contractor test “staodsetsng of an
anomaly because it makes any person who performs a service within the usualotdhese
enterprise’s business an employee for state wage law purposesgastreder federal labor law
“and the law of many states, the relationship between the service performed asdaiheourse
of the enterprise’s business is simply one among many factors to be cahsidere

Additionally, under Massachusetts law, ena worker is deemed an employee, the
employer “must provide certain benefits to its employees, including variogffay . . parental
leave, . . . workbreak benefits, . . . and a minimum wage .ld.” The Schwanrcourt also found
it significantthatan employecould notcontract around the Massachusetts independent contractor
test.ld. (“The statute also bars the employer from excepting itself from this mandedatogct.”)

The combined effect of thdassachusetts lds/characteristicsnandatedhat employers
use their own employees rather than “procure the services of an independetdtaohtd. at

438. The First Circuit reasoned that this effect posed “a serious potential impettbae



achievement of the FAAAA objectivegof free competition and national uniformitgpcause a
court, rather than the market participant, waultdmately determine what services that company
provides and how it chooses to provide theld.” The Massachusetts law would have preégen
FedEx the defendant iBchwanpfrom using independent contractors, which in turn would “have
a significant impact on the actual routes [FedEx drivers] followed for theupidnd delivery of
package$.Id. at 439. The Massachusetts latlvereforehad “a connection withFedEx’s rates
and servicelacingit squarely within the target of the FAAMs preemption clause.

3. Seventh Circuit's FAAAA Preemption Analysis

In Costellov. Beavk, 810 F.3d 1045, 1050 (7th Cir. 2018)e Seventh Circuit found that
the FAAAA did not preempthelllinois Wage Payment and Collection ACIWPCA”), a state
labor law Although the Seventh Circuitsed the same analySihatthe First Circuit usetiin
Schwannthe facts of the case and the narrower scope of the state laboatalated different
result See idat 1056 (Because the scope of the IWPCA is limited, its logical effect is necessarily
more limited than the [Massachusetts] statute . . The BeavExcourt notedthree specific
distinctions between the IWPCA and the Massachusetts {ssus inSchwann

First, unlike in Massachusettsleeming a worker aremployee as opposed to an
independent contractor does not require an employer to comply with a “slew of'sititerlaws

Id. at 1056. Second, unlike in Massachusetts, employers in lllinois may contract &dteend

2 Unlike theSchwanrcourt, theBeavExcourt stressed that laws affecting “the way a carrier interacts withsitisroers

falls squarely within the scope of FAAAA preemption,” while laws “tharely govern a carriex relationship with

its workforce, however, are often too tenuously connected to the taratationshipwith its consumert warrant
preemption.”BeavE, 810 F.3d at 1055. To support this proposition, the court dtechles 504 U.S. at 388
(preempting statéaw claim because “it would giveonsumers cause of action . . . for an airline’s failure to provide
aparticular advertised pricg,andRowe 552 U.Sat 372 (preempting a state law that determined “the services that
motor carrier will provide” to their customers).

3 The Schwanncourt acknowledged that its decision did not contradictBkavExdecision because the Seventh
Circuit “distinguished the Massachusetts statute . . . from the lllindigestaefore it in holding that the latter was not
preempted by the FAAA.” Schwann813 F.3d at 440 n.8
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IWPCA's prohibition on deductions fno wages” so long as the employee has freely consented in
writing. Id. at 1057. This allowance is significant becaus®&anthwest, Inc. v. Ginsberghe
Supreme Court found thtite ADA* did not preempé state claim because the parties “were free
to contract around those ruled.34 S. Ct. 1422, 1433 (2014¢iting Northwest theBeavExcourt
stressedthat the defendant employer was free to contract around the IWPCA'’s deduction
prohibition and had not “demonstrated to [the] court that preventing it from deducting from its
[employeeq wages or the transaction costs associated with acquiring consent to do so would have
a significant impact related to its prices, routes, or serViGsavE, 810 F.3cat 1056.

Third, while the defendant employer i8chwanndemonstrated the impact of the
Massachusetts law on its business model serdices the defendanin BeavExdid not offer
“specific evidence of the effect of the IWPCA on its business model, thptegerring to rely on
conclusory allegations that compliance with the IWCPA will require BeavEwitohsits entire
bushess model from independesdnractorbased to employeleased.”ld. The BeavExcourt
saw “no basis for concluding that the IWPCA would require that change given thatidralf
employment laws and other [lllinois] labor laws have different testsnigmia@yment status.Id.

For example, unlike in Massachusetin employer could deem a worker in lllinois an
employee for the purposes of the IWPCA'’s wage deduction prohibition, but that worker would not
necesarily be an “employee fgurposes of the lllinois Minimum Wage Law,” which uses a
different test than the IWPC# determine if an individual is an independent contradtrat
1057. On the other hand, the First Circuit foundschwanrthat “if an emplger were compelled
to treat its drivers as employees under that state law, the resulting ctinstefaemployment

regulations would ‘largely foreclose’ FedEx’s preferred method of provideliyery services.”

4 As discussed earlier in this opinion, the ADAaisalogous téthe FAAAA. SeeRowe 552 U.S.at370.
8



SeeBrief for the United States as AmicGsiriaeatp. 19,BeavEx, Inc. v. Costelld37 S. Ct. 2289
(2017) (No. 15-1305).

4, Analysis Effects ofthe Fair Play Act

Defendant HDL has not provided the facts necedsaiye Courto determinet this time
that the FAAAA preempts Plaintiffs’ claims.The crucial inquiry irBeavExand Schwannwvas
whetherthe relevanstate lawdorced the defendant employer to switch its business model from
independent contractdrased to employeleased. Defendant HDLfails to allege—even ina
conclusory manndike the BeavExdefendant—thatthe Fair Play Actvould force it to switch its
business model from independent contrabesed to employeleased. HDL merely cites
Schwanrfor the proposition that whether “to provide a service directly, with one’s own employee
or to procure the services of an independent contractor is a significant decisisigmmndeand
running a business.” ECF No. 21 at 9 (quotBchwann 813 F.3dat 438). HDL does not
acknowledgdeavE or discuss the effects that the Fair Play would have on its routes, services
or rates.

The Fair Play Acaippears to be a substantially narrower law than thasae inSchwann
Althoughthe initial threeprong test for determining if a worker is an employee is sifitathe
test in Massachusetts, an employer can still treat a worker as an indepemtetor even if the
worker fails the thre@rong test, provided the employer can demonstrate that the worker is a
“separate business entity” under the law’sfddtor test. N.Y.lab. Law 8§ 862b(2). Additionally,

unlike in Massachusetts, employdarsNew York can contracaroundthe law prohibiting wage

5> Both the Fair Play Act and the Massachusetts laBcimvanrdictate that a worker must perform a service outside
the usual course of the employer’s business to be labeled an independet@oompareMass. Gen. Laws 8§
148B(a) (“an individual prforming any service . . . shall be considered to be an employee . . ..unldiss service

is performed outside the usual course of the business of the emplgyeth N.Y. Lab. Lawg 862b(1)(b) (requiring
that the worker’s “service . . . berfiermed outside the usual course of business” for the worker to bdepeimdent
contractor).



deductions. N.Lab Law 8§ 1931)(b) (“No employer shall make any deduction from the wages
of an employee, except deductions which . . . are expressly authorized in writingebypllogee
and are for the benefit tfie employeg) While the lllinois law inBeavE does notequirethat
deductions be for themployee’s benefitNew York law ismore favorable to employers than the
Massachusetts law i8chwann which did not allow employers to contract around the wage
deduction prolbition in any circumstances.

Finally, unlike the disputed law fBchwannit is not evident thahe Fair Play Actriggers
an entire host of other regulations, including “various days off, . . . parental leave, . .hreakk-
benefits, . . . and a minimum wag&&thwann813 F.3d at 433Although otherfactsmayemerge
during discoveryat this stage of the litigatidhere is no indicatiothatthe Fair Play Actvould
have a significant effect on HDLmites, routesor servicesSee AbdiBrisson v. Delta Airlines,
Inc., 128 F.3d 77, 84 (2d Cir. 1997) (acknowledging that there are some cases “where preempti
cannot be easily determined from the pleadings.”)

5. Analysis: The Fair Play Act’'s Reference to Services

While DefendanHDL has not demonstrated thhe Fair Play Achas a significant effect
on its rates, router services, it argues that it need not dowdeen “the state law at issue
‘expressly refers to [motor carrjenates, routes or servicEsECF No. 26at 8 (quotingeagleMed,
LLC v. Cox,868 F.3d 893902 (10th Cir. 201)J. The FAAAA indeed preemptstatelaws that
explicitly refer to rates, routesr services regardles$ the state law’effecton those three things,

seeMorales 504 U.S. at 384, bulh¢ Fair Play Acts no such law.
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Thatthe Fair Play Acteferences rates, routes services “could not be more clear” to
Defendant HDLbecaus¢he law uses the word “servicel4 times? ECFNo. 21 at 9.HDL urges
the Court to find the statute preempted merely because it uses the word “seldid@st Second
Circuit case law does not support HDlisduly semantic anébrmalistic argument. In Air
TransportAss’n of America, Inc. v. Cuon0 F.3d 218, 220 (2nd Cir. 2008)e SecondCircuit
held that theADA ” preemptedNew York State’s Passenger Bill of Rigkit®BR’), which required
airlines to provide passengers who “have boarded an aircraft and are detageldan three hours
on the aircraft with . . . electric generatiservicg,] . . . waste removadervice. . . for onboard
restrooms[,] and” food and drinks. (emphasis added). The Second Cidcuoittdhold thatthe
ADA preemptedNew York’'s PBR simply because iised the word “servictInstead the court
first decided whether the provision otlectricity, refreshmentsand restroomsconstituted
“services.”ld. at 222. The court determined that “food, water, electricity, and restrooms” were
services, but it ignored the fact that the PBR used the word “services” inghla&irdetermination.

Then,the ourt determinedhatthe ultimate inquiry in determining whether a state law
referred to “rates, routesr services” was whether the law “directly . . . regulate[d] carrier
services’ Id. at 223. (quotingRowe 552 U.S. at 476 The court found the PBR preempted
because it directly regulated airline services such as refreshments and gleatotisimply
because it used the word “serviceSee id.

The Fair Play Acton the other hand, does not directly regulate KHDdervices. The

statute’s use of the word “services” is incidert#the law’s real targets are theopleperforming

6 TheAct’s 14 references to services include: “any person performing commercial gandgdrtation servicgand
“the individual is customarily engaged in an independently establisttky] trecupation, profession or business that
is similar to the service atissue . ..” N.Y. Lab. Law §-862

7 As discussed earlier in this opinion, the ADA is analogous to the PA&&e Rowes52 U.S. at 370.
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thosecommercial goods transportation services, and not the services themsehamtrBst, in
the cases HDL uses to support its argaintieatthe Fair Play Actrefers to” services-including
Morales Rowe andEagleMed—the preemptedtate statutes attensgtto regulate rates, routes
or serviceddirectly. See, e.g. Morale$04 U.S. at 38&finding preempted Texas statute that
among other thingglave consumersaause of action for an airlitssfailure to provide a particular
advertised fare EagleMed868 F.3d af04(finding preempted Wyoming law’s estabilisg fixed
“maximum reimbursementtes for arambulancecarriers); Rowe 552 U.S.at 992 (finding
preempted a Maine law “regulating delivery service procedures”). The BgiABl, however, is
a “labor law, which regulates the motor carrdéexr an employer[and] is often too ‘remote’ to
warrant FAAAA preemption."BeavE, 810 F.3d at 1054.

For the reasons stated above, Defetiddviotion to Dismiss Plainti’ N.Y. Lab. Law§
862-bclaim is DENIED, but the Court may revisit the preemption issue in later stages of this
litigation.

1. Sears’ Motion to Dismiss

Because Plaintiffs’ Amended Complaint relates solely to Defendant HRibduct, and
not to Defendant Sears’ conduct, Plaintiffs have no claim for relief agagess.S Plaintiffs
concede that “Sears is not alleged to have directly partidipa{&IDL’s] alleged violations,” but
argue that Sears is liable for HDL’s condastPlaintiffs’ “joint employer” with HDL. ECF No.
23 at 7. Plaintiffs argue that, as their “joint employeg§&arss liable fortheir New York labor
law claims. Id. at 8. The Court disagrees.

A “finding that two companies are an employee’s ‘jomiployers’ only affects each
employer’s liability to the employee for their own actions, not for each othetiens.”Amaya v.

Garden City Irrigation, Inc. 645 F. Supp. 2d 116, 1223 (E.D.N.Y. 2009). According to the

12



Plaintiffs’ own complaint, HDL is the only defendant that improperly deduttted Plaintiffs’
paychecks and withheld wage statemePRiaintiffs fail to allege that Sears knew of or participated
in HDL's alleged illegal acts. Absent any such allegatiemCourt cannot impute HDL’s conduct
to SearsSee SosaNo. 12 Civ. 8926(NRB)2013 WL 6569913, at *3 (S.D.N.Y. Dec. 13, 2013)
(granting defendant’'s motion to dismiasTitle VII claim because “the conduct of one [joint]
employer cannot necessarily be imputed to the gthéwccordingly, Defendant Sears’ Motion to
Dismiss Plaintiffs’ labor law claims GRANTED.
V. Plaintiffs” Unjust Enrichment Claim against Both Defendants

Plaintiffs raisean unjust enrichment claim against b&@kfendants based on the same
underlying factual allegations as their labor law claims. Because thd anpichment claims
entirely duplicative® it is DISMISSED as to both defendan®ee Nelson v. MillerCoors.LC,
246 F. Supp. 3d 666 (E.D.N.Y. 2017) (“Even pleaded in the alternative, claims for unjust
enrichment will not survive a motion to dismiss where plaintiffsttaigxplain how their unjust
enrichment claim is not merely duplicative of their other causes of action.”).
V. Plaintiff s” Motion to Strike

Plaintiffs move to strik@ne of the arguments Defendant HDL's reply brief, stating that
“HDL’s argument that the only state laws not preempted by the FAAAAxgmessly defined in
the FAAAA's list of exceptions” wasaised for the first time in HDL'’s reply briefHDL made

that argument, however, ireply to Plaintiffs’ arguments in opposition to HDL’s Motion to

8 Although the Court allowed an unjust enrichment claim to move forward in a similar Baslmvano v. FedEx
Ground Packags Sysl6-CV-17-FPG, 2016 WL 7056574, at *16 (W.D.N.Y. Dec. 5, 2016 defendant there did
not arge that the plaintiff's unjust enrichment claim entirely duplicated other slai8ince?adovang other courts
within the Second Circuit have clarified that alternative unjust enrichole@ms should be dismissedtiky arebased
on the same facts as other claims.
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Dismiss. Because aeply briefrespondgo issueghat the opposing partaised HDL did not err
Plaintiffs’ Motion to Strike is therefore DENIED.
CONCLUSION

For the reasons stated above, Defendant HDL’'s Motion to DisfBiS§ No. 20)is
DENIED as to Plaintiffs’ Mw York Labor Law claims, but GRANTED as to Plaintiffs’ unjust
enrichment claim. Defendant Sears’ Motion to Disn(isSF No. 12)s GRANTED in full, and
the case against Defendant Sears is DISMISSHI2 Clerk of Court is directed to terminate
Defendants Sears Holdings iporation and Sears, Roebuck & Company as parties to this action.
Plaintiffs’ Motion to Strike(ECF No. 27)s DENIED.

IT IS SO ORDERED.

Dated:February 282018

Rochester, New York W Q

HON. KaAKIKP GERACIOR
Chief Judge

United States District Court
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