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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SEPTIMUS SCOTT

Plaintiff,
Case #17-CV-6359FPG

DECISION AND ORDER

THE CITY OF ROCHESTER, a municipal entity
POLICE OFFICER JEFFREY KESTER, IBM # 2230,
POLICE OFFICER DESTINY DETERVILLE,

IMB # 2224, LIEUTENANT NASER ZENELOVIC,

and Police Officers “JOHN DOES 10"

(names and number of whom are unknown at present),
and other unidentified members of the

Rochester Police Department,

Defendants

INTRODUCTION

On May 24, 2015, Plaintiff Septimus Scott drove to a bar in Rochester to pick up some
friends. After exiting the parking lot of the bar, Scott waeplover by Defendant Police Officers
Jeffrey Kester and Destiny Deterville and Defendant Lieutenant Zeoedod arrested for the
alleged violations of various criminal statut&uring the arrest, the named Defendants mistreated
Scott. Some time lateall the charges brought against Scott were dismissed or dropped. This
lawsuit followed.

Scott filed an initial complaint on June 7, 2017, and then filed an amended version on
September 8, 2017. ECF Nos. 1, Ikhe latter contains eleven claims, ofilke of which are
relevant here: the first, for a general “deprivation of federal civil rights u42iér.S.C. § 1983,
the fifth, for negligence by Defendant City of Rochester under New York law,hendimth

through eleventh, for three separate thearfdmbility against the City undevionell v. Dept of
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Soc.Servs,. 436 U.S. 658, 694 (1978%5eeECF No. 16. On October 5, 2017, Defendants moved
to dismiss those five claimsSeeECF Nos. 120. For the reasons stated, Defendants’ Motion is
GRANTED.

BACKGROUND'?!

At approximately 2:00 a.m. on May 24, 2015, one of Scott’s friends contacted him and
asked him to pick him up at Masons on Alexander, a bar in downtown Roch&sa&iCF No.

16 1 31. Scott obliged; he drove to the location and parked in the parking lot adjacent to Masons.
See idf 32. After his friends entered the carel@ed the lot byurning left onto Andrews Street
and drove northld. § 33.

The parking lot mentioned has two exits: one onto Andrews Street on the east side of the
lot and one onto Shuart Street on the north. Shuart Street isnagrstreet; a driver must proceed
west if he exits the lot onto Shuart Street, leading the didveawrence Street. If a driver exits
the lot to the north and turns righttorShuart Street heading east, he has a short trigaich
Andrews Street. Of course, doing\golates traffic laws, since a driver may only drive west on
Shuart Street awaydm Andrews Street.

Zenelovic allegedly saw Scott take the illegal course onto Andrews Streé¢ilgde Street
and, consequently, pulled him oveBee d. I 35. Deterville and Kester arrived several minutes
after Zenelovic stopped Scotgee idf 38.

Scott is a veteran of the U.S. Army, in which he served as a combat engineer iniDjibout
Africa. Id. T 28. While serving, Scott was injured by an improvised explosive device during a

transport mission and was subsequently diagnosed wittirpostaticstress disorderld.  29.

1 The Court takes the following allegations fr@ootts AmendedComplaint, ECF No16, and accepts them as true.
Faber v. Metro. Life Ins. Cp648 F.3d 98, 104 (2d Cir. 2011).



As a result of his PTSD diagnosis, Scott began to experience a paniaéttadenelovic
pulled him over. ECF No. 1%36. Scott informed Zenelovic, Deterville, and Kester of his PTSD
and the panic attack during the enctau. 1d. 1 36, 38, 48.

After Scott was stopped, Deterville had him perform field sobriety taltsf which he
passed. Id. 1 43142. She then attempted to administer a breathalyzer test to Scott, but had
difficulty doing so. Id. 11 4446. Kesteraggressively told Scott to blow into the breathalyzer and
when he demurredester grabbed his head and slammed his face into the side of a police cruiser.
Id. 9 4749. Kester proceeded to throw him to the ground and punch him in the head and torso
several times.Id. T 49. Then, either Kester, Zenelovic, or both spréeattin the eyes and
mouth with pepper spray from a short distanizk.{ 50. At no point did S¢baccost the police
officers, resist arrest, or threaten them in any wage id{f 3558.

As a resultScott sustained bruising and swelling on his torso, pain and irritation on his
face and head, pain in his eyes, permanent damage to the vision in his right eye, anchpermane
nerve damage to his wrists and handbs.{ 93.

Afterward, Kester, Deterville, and Zenelovic falsified their reports ofrtbielént to justify
their use of force and the charges against Sttf]f 9597. Ultimately, $ott was charged with
one count of driving while intoxicated, one count of resisting arrest, one count of drivingtige wr
way on a onavay street, and two counts of driving without a licehsBcott spent approximately
seven weeks in jail because of ghecharges.ld. § 99. All of the charges were dismissext

dropped for various reasonkd. 1 101105.

2 The police officers discovered that Scott’s license had been suspended gftareébted him.SeeECF No. 16
88.



LEGAL STANDARD

A complaintsurvivesa motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)
when itstates a plausible claim for relieAshcroft v. Igbal556 U.S. 662, 67@009)(citing Bell
Atl. Corp. v. Twombly550 U.S. 544, 5556 (2007)). A claim for reliefis plausible wherhe
plaintiff pleads sufficient facts that allow the Court to drawsmnable inferences that the
defendant is liable for the alleged conduictbal, 556U.S.at678.

In considering the plausibility of a claim, the Court must accept factual allegaisainue
and draw all reasonable inferences in the plaintiff's fa¥@ber v. Metro. Life Ins. Cp648 F.3d
98, 104 (2d Cir. 2011)At the same time, the Court is mequired to accord “[l]Jegal conclusions,
deductions, or opinions couched as factual allegations . . . a presumption of truthfulness.”
NYSE Specialists Sec. Liti®03 F.3d 89, 95 (2d Cir. 2007) (quotation marks omitteel; also
Barr v. Abrams810 F.2d 358, 363 (2d Cir. 1987) (“As we have repeatedly held, complaints relying
on the civil rights statutes are insufficient unless they contain some spdefatians of fact
indicating a deprivation of rights, instead of a litany of general conclusions thatkslidtave no
meaning.”).

DISCUSSION

Defendants’ Motion to Dismiss Scott’s First Claim Is GrantedBecause It Is Vague,
Conclusory, and Fails to Give Defendants Fair Notice of Its Basis

Scott’s first claim isstyled as a “catch alltivil rights claim, alleging the violation of
various rights secured under the Constitution and laws of the United States. TheaS@atn
this claim twice beforé;Scott’'s counsel alleged a similar claimtwo other cases before this

Court. SeelLipford v. City of RochesteNo. 16-CV-6266+PG 2017 WL 4344633, at *3

3 The Court reminds Scott’s counsel thander Federal Rule of Civil Procedure(i}{2), an attorney who files a
pleading with the Court certifies that the claims in it are warranted by exiatnor a nonfrivolous argument for
reversing existing law or establishing new law.



(W.D.N.Y. Sept. 29, 2017xee also Keene v. City of Rocheskw. 6:17cv-06708MAT, 2018

WL 1697486, at *3 (W.D.N.Y. April 7, 2018). In both of those cases, the Court dismissed the
claim because it was vague, conclusory, and failgivethe defendant&ir notice of the claim’s
basis. See Keene&2018 WL 1697486, at *3. THeourt will do the saméere.

. Defendants’ Motion to Dismiss Scott’'s Fifth Claim Is GrantedBecauseHe Does Not
Allege that the Police Officers Acted Outside the Scope of Their Employment

Defendants next move to dismiss Scott’s fifth claim against the City for neghging,
training, supervisionand discipline of police officers.Specifically, Defendants argue that Scott
has failed to allege that the police officers were acting outside the stapeir employment,
which isprecedentequires SeeECF No. 20 at citing Velez v. City of New YQqrk30 F.3d 128,
136-37 (2d Cir. 2013) andipford, 2017 WL 4344633at *5). In response, Scott argues that his
fifth claim is legally cognizable, that Defendants’ relianceMatezwas misplaced because the
claim in thatcase is alleged against the police officers and not the municipality, and shaotht
must apply state law when ruling ostatelaw claim. SeeECF No. 24 at 25-28.

Each of Scott’'s arguments miss the mark. First, a-Eetenegligence claim is legally
cognizable against a municipality, but Scott has failed to properly plead such a Skgxelez
730 F.3d 13&87. Second, the claim ielezwas not against the micipal employeesit was
against the municipality See id.(“*To maintain a claim againstraunicipal employefor the
‘negligenthiring, training, and retentiorof a tortfeasor under New York law, a plaintiff nhus

show that the employee acteditside the scope of her employm&rftemphasis added)). Finally,

4 Scott contends that Defendants move only to dismiss the portionfitthidaim that refers to negligent hirirend
that they ignore the partisat discuss negligent training, supervision, and discipl/8eeECF No. 24 a5-26. Scott

is incorrect. Defendants refer to all negligence categories mentioned in Scott’s fifth iclaivair motion. SeeECF
No. 20 at 5 (“Rather, the claim is brought against the City of Rochedleging that the City has been negligent in
its hiring, retention training, supervision anddisciplineof the defendant officers.” (emphasis added)).
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the Court is applying state lat@ makeits ruling. The Second Circuit and this Court are indeed
both federal courts, but their decisions/ielezandLipford interpret state laywnot federal law.

Moreover, even if Scott’s arguments were valid, he did not allege that the poitezsoff
were acting outside the scope of their employment as requBedvelez 730 F.3d at 1387,
Lipford, 2017 WL 4344633at *5. His fifth claim therefore fails.
lll . Scott’'s Three Theories oMonell Liability

Defendants also move to dismiss Scott’s ninth, tenth, and eleventh atzamst the City,
which each allege a different theory of liability unt#anell. In their Motion, Defendantsedcribe
the claims as a deliberate indifference claim, a claim alleging an uncboastitumunicipal policy,
and a claim alleging an unconstitutional custom, respectig#gECF No. 20 at 7, 224. Those
descriptions do not aich those in Scott's Amended Colaint; he labels them as a claim for
failure to discipline police officers who use excessive fanoether alleging municipal custom,
policy, or practice of fabricating charges against innocent individoalsrtceatinlawful conduct,
and, finally, ondor deliberate indifference to the rights of individuals with mental illnesSe
ECF No. 16 at 29, 55, 66. To make matters more confdsugit explains that the ninth claim
is brought under a failus-discipline theory, not failure to train, and that all three claims plead
an unconstitutional custoor practice.SeeECF No. 24 at 14.

To provide some guidance through this thicket of theories, the Court will fieftybri
explain theapplicabletheories of Monellliability and how they are properly plead. The Court will

thendeterminewvhat theories each of Scatttlaims put forth based on its review of the Amended

5 Of course,thesematters would likely be less confusing if Scott's counsel ¢tmaiplied with Federal Rule of
Procedure 8 in drafting thtmendedComplaint. lItis neither a shamor plain statement of the claims at isagit
contains large saths of repetitive language and conclusory allegations withinvéengetwo pages.
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Complaintnotwithstanding the arguments of Scott and the Defendants. Finally, thex@owte
on DefendantsMotion as to each claim.

A. An Explanation of the Applicable Theoriesof Liability Under Monell

In Monell, the Supreme Court held that municipalities could be held liable under § 1983
and provided three clegrinciples. 436 U.S. at 690 (“Our analysis of the legislative history of the
Civil Rights Act of 1871 compels the conclusion that Congiesmtend municipalities and other
local government units to be included among those persons to whom 8§ 1983 applies.” (emphasis
in original)). First, municipalities can be sued where an unconstitutional act “implenoents
executes a policy statement, ordinance, regulation, or decision officdalbyexd and promulgated
bythat body’s officers.”ld. They can also be sued “for constitutional deprivations vipitesuant
to governmental ‘custom’ even though a custom has not received formal approval threugh t
body’s official decisionmaking channelsld. at 69691. The Supreme Court included customs
in addition to official policy since “persistent and widespread discriminat@gtipes of state
officials . . . could well be so permanent and well settietbaonstitute a ‘custom or usage’ with
the force of law.”ld. at 691 (quotingdickes v. S. H. Kress & G@&98 U.S. 144, 1688 (1970)).
Finally, the Supreme Court concluded that “a municipality cannot be held $algdlybecause it
employs a tortfasor—or, in other words, a municipality cannot be held liable under § 1983 on a
respondeat superidgheory.” Id. (emphasis in original).

In the years afteonell, the Supreme Court added to those three pringiplésinating
in its relativelyrecent decisiol€onnick v. Thompse®63 U.S. 51 (2011)After reaffirming the
SupremeCourt’s principles inMonell, the ConnickCourtexplained that a municipality’s failure
to train its employees to “avoid violating citizens’ rights” may constitute a gavemtal policy if

its amounts to “deliberate indifference” to the rights of those citiz€wnick 563 U.S. abl



(citing Oklahoma City v. Tuttle471 U.S. 808, 82823 (1985) (plurality opinion) ancCity of
Canton v. Hrris, 489 U.S. 378, 388 (1989))The Connick Court cautioned, however, that
deliberate indifference is a “stringent standard of fault” that requires arsfpoat a municipal
actor “disregarded a known or obvious consequence of his action” anththainicipality’s
culpability . . . is at itsnost tenuous wheta claimturns on a failure to traih. Id. (citing Tuttle,
471 U.S. at 822-823 arigd. of Comm’rs of Bryan Cty. v. Brows20 U.S. 397, 410 (1997)).

Connickprovidedfurther guidance on how ts®blish deliberate indifference. First, it is
“ordinarily necessary” to demonstrate a “pattern of similar constitutionkdtMaos by untrained
employees. Connick 563 U.S. at 62 (citingryan Cty, 520 U.S. at 409). Such a pattern shows
that municipal actors knew or should have known that their training failed to preventutmmetit
violations, which may establish deliberate indifferenSee id.

Second thefailure to tain® must be “closely related” to thmarticular injury the plaintiff
suffered,see City of Cantgrd89 U.S. at 391, and the violation at handst be similato the
violations in the pattern precediny See Connick563 U.S. at 653 (finding four previous
violations were not similar enobdo theinstant violatiorto put the municipal actor on notice that
training was inadequate).

B. Scott Pleads Failure to Discipline, an Unconstitutional Custom or §hge, and
Failure to Train in H is Ninth, Tenth, and Eleventh Claims Respectively

The Court now turns to determining what theories of Monell liability Scott pleads in h

ninth, tenth, and eleventh claims. First, regarding his ninth claim, Scott’slfald®gations center

6 The Supreme Court’s decisions regarding a municipality’s liafityfailure to train has been expanded to failure
to supervise or disciplineSee Alwan v. City of New Yor&l1 F. Supp. 3d 570, 578 (E.D.N.Y. 2018). All must
amount to deliberate indifference to establish municipal liabige id.



on the City’s repeated failure to disciplinpolice officers against whom individuals brought
complaints of excessive force. Specifically, Scott nafivespolice officers—Officer Patrick
Giancursio, Officer Mario Masic, Officer Alexander Baldauf, Officdromas Rodriguez, and
Officer Joseph Ferrigp Il—and contends that none were disciplined after repeated instances of
using excessive forceScott alleges that Giancursio received the Rochester Police Department’s
2017 Officer of the Year Award in May 2017 while he was suspended pending RP Dtgjetves
into his use of force against Alexander Grassies in April 2&EEECF No. 16 § 190. He further
asserts that citizens filed excessive force complaints against Masic, iRadaigd Ferrignd. 1d.
19211, 231, 238, 244, 246, 249. After alltbése assertions, he claims that these officers were
never disciplined in any way and that RPD’s process of reviewing comptdiaeicessive force
is ineffective and insufficientld. 1193, 214, 235, 244, 246, 249, 254, 268-69.

In his tenth claim, Sdb alleges a custom or usage mdlice officers falsely charging
individuals with lowlevel crimes to justify theinnlawful use of force.ld. § 295. Scott notes that
the RPD “favors” three crimes in particular: disorderly conduct, resistiegtaand obstruction

of governmental administrationd. § 307. He notesone examplof a police officer—Masict%—

" The Court’s conclusion is further bolstered by his arguments agadfishdants’ Motion.SeeECF No. 24 at 19
(police officers were “repeatedly charged with using excessive fares never disciplirg and [the] failure to
discipline” led to futher uses of excessive forcg), (“[Then-]Chief Sheppard exhibited deliberate indifferencel[.]"),
22 (ThenChief Sheppard’s “decision not to discipline [police officers] coutgtt an official municipal policyf
deliberate indifference under a failuij#p[-]discipline theory”).

8The examples of excessive force against officers other than Masic, Rodaigdé€zrrignalo not contain allegations
that the individuals filed complaints against the officersefacessive force. Scott merely concludes that the officers
used excessive force, an allegation that the Court is not obligated to aqueslimption of truthfulness.

9 Scott provides two other examples of allegedly false charges broughgtagdividuals, but in one case he does not
allege that the charges were dropped, and in the other he does not claim #ilaethkarges were brought to cover
up the officer’s use of excessive force. Consequently, those amopdes does not match the allegasi@fthis case.

101n this section of the Amended Complaint, Scott refers to Masic as “Maoieboy’ ZENELOVIC.” ECF No. 16

1 314. Zenelovic is, of course, a Defendant in this action. The Court assumesdtiah&ant to refer to Masigiven
Scott’s prior reference to Masic's first name, “Mario,” andriickname, “Cowboy.”See id{ 207.
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charging an individual with obstruction of governmental administration to jussfyse of force.
Id. 1 314. The charges against the individual were eventdiad|yped for insufficient evidence.
Id.

In his eleventh claim, Scott alleges that RPD failed to train its officers in teesniqu
effectively interact with individuals suffering from mental illnesses who weperiencing mental
health episodes in their encounters with polite. | 34243. Scott notes three incidents where
police officers allegedly used excessive force bseahey were ill equipped to interact with
members of the public who were experiencing a mental health epikbde345-49, 352.

C. Defendants’ Motion to Dismiss Scott’s Ninth Claim ISGranted Because Scot
Allegations Do Not DemonstratéDeliberate Indifference

The Second Circuit recently held thatrhunicipal policy of deliberate indifference to the
use of excessive force by police officers may be shown by evidence that thapaditpihad
notice of complaints of the use of such force tepeatedly failed to make any meaningful
investigation into such chargésOutlaw v. City of Hartford884 F.3d 351, 380 (2d Cir. 2018).
Indeed, Scott alleges three instances in which individuals filed complaintst&@ahester police
officers and theCity failed to meaningfully investigate the complaint§he Court is reluctant,
however, to conclude that these three examples constitute the “pattern” req@oguhickor the
“repeated failure” mentioned i@utlaw such that the failure to disciplingas City policy. See
City of Canton489 U.S. at 390.

First, the alleged incidents are not similar enougthts case Of course, those incidents
involved excessive force allegations similarttos case. And Scott alleges that none of those
officers and none of the Defendants in this case were ever disciplined for thesd alkssy of

excessive force. However, teanilaritiesstop there.Scott provides no pattern of violations in

-10 -



which excessive force was used against individuals who perfasotedety tests or even against
individuals while officers were performing a traffic stop.

Second, the failure tdisciplineis not closely related to Scott’'s particular injury. Scott
does noexplainhowthe City’s failure to discipline police officeraade Kestehighly likely to
use excessive force on Scotthe context in which he allegedly used$eeBryan Cty, 520 U.S.
at 412 (“[A] finding of culpability must depend on a finding th@s officer was highly likely to
inflict the particular injury suffered by the plaintiff.(emphasis in original)). Scott alleges only
that the City failed tadiscipline Kester andother police officeran conclusory fashion.To
surmount the “stringent standard of fault” that is deliberate indiffer&@menick 563 U.S. at 61,
Scott must draw a direct line from the City’s repeated failure to discipline pdiicers who use
excessive force to Scott’s injyrgee City of Cantg89 U.S. at 39@1. He failed to do so, and
so the claim must likewise fail.

D. Defendants’ Motion to Dismiss Scott’'s Tenth Claim Is GrantedBecause He

Failed to Show that the City’s Custom or Usage of Filing False Charges Was
So WidespreadT hat It Constituted a Municipal Policy.

Scott alleged three instances in which police officers filed charges that wesriaiy
dropped; in only one of those cases did the police officer file the charges to coneuniavetul
use of force.This single example of a police officer fabricatictiarges to hide an excessive use
of force coupled with the allegatiohgresimply cannot establish ‘gersistent and widespread”
custom that carries the force of laBeeMonell, 436 U.S. at 691. Consequently, this claim also
fails.

E. Defendants’Motion to Dismiss Scott’s Eleventh Claim Is GrantedBecause He
Fails to Properly Allege a Failuredo-Train Claim

Scott’s eleventh claim fails for two reasons. Fihgt,has not established a connection

between the City’'alleged failure to train its officers to interact with individuals who have a mental
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illness and the violation of those individuals’ federal rigl8se Bryan Cty520 U.S. at 404 (“[A]
plaintiff . . . must demonstrate a direct causal link betweemthmécipal action and the depaton
of federal rights.”). The Defendant police officers were allegedly awareotff SPTSD diagnosis
and panic attack during their encounter with him, but Scott does not claim that taesoffiddaed
his rightsbecauseof them.

Even if he had, the allegations in his eleventh claim do not properly allegerefaitrain
claim. At several points, Scott claims that the City provides absolutelyinmdy&o officers to
deal with individuals with a mental illnessSeeECF No. 16 1 342The] City . . . does not
provide any training . . . regarding how to safely and lawfully interact with tha$ suffering
from either chronic or acute mental illnesses.”), 352 (“The Defendant City aglgaadmits that
[it] fails to train its officers on hw to properly interact with individuals who are suffering from
chronic and/or acute mental illnesses.”). He then alleges that th@d€gyrovide training, albeit
on a voluntary basis, and has a response team specifically tasked withingexébtindividuals
who are “emotionally disturbed.Td. § 352. Of course, the City’s training could be inadequate,

but Scott does not allege anything of the sort. Consequently, this claim is alsssdd
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CONCLUSION
For the foregoing reasonBefendats’ Motion to Dismiss, ECF No. 1% GRANTED.
As a result, the second, third, fourth, sixth, seventh, and eighth claims remain.
IT IS SO ORDERED.

Dated: SeptembeR7, 2018

RochesterNew York W

HON Fﬁ K P. GERACI, JR
Chlef ge
United States District Court
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