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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MICHAEL RECH,
DECISION& ORDER

Raintiff,
17-CV-6418T
V.
MONROE COUNTY, et al.,

Defendants.

Pending before this Court are two disagvaotions: the first, a motion filed by
pro seplaintiff for an order sanctioning defédants and compelling them to answer
Interrogatories 5 and 5.1 of Plaintiff's FiiSet of Interrogatories dated December 14, 2018
(Docket # 65); the second, a motion filed byeshelants for an order compelling plaintiff to
produce transcripts of various court proceedingsta answer certain questions he refused to
answer at his deposition, and extending theodisry deadlines (Docket # 67). For the reasons

explained more fully below, both motionsagranted in partral denied in part.

Plaintiff’'s Motion to Compel and for Sanctions

Turning first to plaintiff's méion, Interrogatories 5 and 5.1 ask:
5. All defendants — did you or any one in your department
contact an attorney prior torasing at the plantiff's home on
March 15, 2016, for advisement in regards how to handle that
specific situation?
5.1. If yes, when (date and tiffe)Where? Name of Attorney?
(Docket # 65 at 11). Defendants refused to @ngie interrogatories on the grounds that the

information sought was protected from disclashy the attorney-client privilegeld( at 20).
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Duringacourt-ordereatonferrd meeting on April 25, 2019, counsel for
defendants stated that she wocidthsider identifying the nanmad any attorney consultedSée
Docket # 71 at 1 7). The following day, howeare advised plaintiff that defendants “have
declined to respond to Interrogatories 5 and 5.1.” (Docket # 71-1 at 1). Counsel’s Declaration
opposing plaintiff’'s pending motion asserts attornkgnt privilege as the basis for defendants’
continued refusal to answer the intgyatories. (Docket # 71 at Y 4-5, 7).

As plaintiff correctly observes, his itian papers do not seek information about
the content of any attorney-cliecommunications, which would lpgivileged from disclosure.
(Docket # 65 at 6). Rather, he seeks to determimetherdefendants consulted with an attorney
before arriving at his home on March 15, 2016 (arenter that led to hiarrest) and, if so, the
name of the attorney and the time and plafoeonsultation. Unlik the content of any
communications with counsel, the specific éimited information plaintiff seeks is not
protected from disclosure undeethattorney-clienprivilege. Seee.g, In re Application of
Chevron Corp.736 F. Supp. 2d 773, 783 (S.D.N.Y. 2010) (“the party seeking disclosure [of
information concerning allegedly privilegett@aney-client communicains] nevertheless is
entitled to discover the datesdaplaces of and the identities of the participants in the
communications”)Renner v. Chase Manhattan Bagk01 WL 1356192, *1 (S.D.N.Y. 2001)
(“the date on which a privileged communicattook place and the identity of the persons who
participated in a meeting . . . are not genenabarded as privileggdnder the attorney-client
privilege]”) (internal quotation omitted)Accordingly, defendants aredirected to respond to
Interrogatories 5 and 5.1 within thirty (30) days from the dde of this Order. Their answers

shall not be deemed to waive the attorney-client privilege.



Plaintiff's applicationfor sanctions is denied. In this regard, it is noteworthy that
plaintiff himself asserted privilegin refusing to answer a deta® question as to the identity
of his attorney during his custody proceedingdeeDocket # 67-1, ExhibiE (Transcript of Oral
Examination of Michael Rech on June 17, 2019)dimafter referred to as “Tr.”)) at 15).
Moreover, the record shows that the April 25 eordl meeting resulted in an agreement that
defendants would provide supplemental discouemngsponse to platiff's First Set of
Interrogatories and additional dseery in response to supplent&indiscovery requests to be
served by plaintiff. $eeDocket # 71-1 at 1). Such discovery has apparently been provided by
defendants (Docket # 65 at 28-34and plaintiff has not raisedg issues with respect to the

adequacy of those responses.

Defendants’ Motion to Compel and to Extend Discovery Deadlines

Turning next to defendants’ motion, defiants seek an order compelling plaintiff
to provide (1) copies of certairanscripts of court proceedingsd, (2) answers to questions he
refused to answer at his deposition. (Doeké%-1 at 71 9-11, 128). Defendants further
request a stay or extension of the schedwnagr deadlines to permit them to obtain the
discovery sought through their motiorid.(at 3-4). Plaintiff opposesdefendants’ motion on the
grounds that they did not satigfye meet-and-confergairement of Rule 3a)(1) of the Federal
Rules of Civil Procedure before filing tmenotion to compel. (Docket # 69 at 4-5).

As the parties well know, applicable rutdgprocedure require them to confer or

attempt to confer in good faith to try to resldiscovery disputes without court intervention



before filing a motion to compél.Fed. R. Civ. P. 37(a)(1). To verify that the requirement has
been satisfied, Rule 37(a)(1) obligates aypflihg a motion to compel to “include a
certification” that the movaritas in good faith conferred attempted to confer with the
opposing party or counsel. Fed. R. Civ. P. J1{a)Defendants’ moving papers do not contain
the required certification.

Counsel’s letter to plaintiff dated Ap26, 2019, makes cleghat during their
conferral they discussed the issof production of transcripts froplaintiff's criminal trial and
matrimonial action. (Docket # 71&t 2). According to the lettepjaintiff represented that he
did not have copies of the transcripts. Sgbeat to the meeting, counsel evidently recognized
or determined that plaintiff had the ability apply for an unsealing order to obtain the
transcripts. Significantly, thetter does not ask or demand ptédfrto take such action; in
addition, nothing in the record refits that counsel conferred funtivath plaintiff after the April
25 meeting about a court order or the posiimplicit in defendants’ pending motion that
plaintiff is required to obtain such an ordeld.), In addition, plaintiff's response papers
indicate that he provided counsel with a-®lisk on June 14, 2019, containing copies of
transcripts. (Docket # 69 @§t11). The Court’s copy of thestti provided by plaintiff contains
copies of certain transcripts; whether thosedtapts are any or all dhe ones in dispute is
unclear to this CourtThe parties are directed to confer on this issue by no later than

December 23, 2019, and advise the Court in wiitg as to the results of their conferral

1 Indeed, this Court denied a previous motion to compel filed by defendants because they dragliest ¢
with this requirement. (Docket # 55). The parties were ordered to meet and confer in the pfesmntstaff.

(Id.).

2 Plaintiff is reminded that his disclosure obligations extend to documents within his possession, custody or
control to produceSege.g, M.L.C., Inc. v. North American Philips Cord09 F.R.D. 134, 136 (S.D.N.Y. 1986)
(“[dlocuments need not be in a party’s possession to be discoverable; they need only pariy'theustody or
control[;] [c]ontrol includes the legal right of the producing party to obtain documentsafiother source upon
demand”) (citations omitted). He is also reminded thahag be precluded from offering or relying on those
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Defendants also seek an order compeltilagntiff to respond to the questions that
he refused to answer at his deposition. €mmpsestions are identified on pages 232-33 of the
deposition transcript. SeeDocket # 67-1 at  14). The quesis pertain to three general subject
matters: (1) any instances prior to the arrestithatsubject of this lawsuit in which plaintiff
was arrested, handcuffed, and/oldha custody; (2) the pistol permit at issue in this litigation
and any other pistol permits plaintiff had, adlvae whether plaintiffetained possession or
custody of the firearms subject to the permit(gjrauthe period relevant tihis litigation; and,

(3) his custody proceedingsid(at 11 14-18). Although plaifitiobjected to the questions on
the grounds that they sought ‘dteged” information, the transgi reveals that the true basis

for his refusal to answer was lisntention that the questions weia relevant to this lawsuit.
Seege.g, Tr. 18 (“l object. [Questions regamdj custody disputeseirnot probative. . . You're

asking about things that are urateld to the lawsuit.”); Tr. B4(“I’'m not going to mention the

name [of the individual who posted bail when ptdi was in custody] at this point. It's
irrelevant.”); Tr. 200-201 (“Not going to answj@rhether there was a permit from another state.]
... [l]t's irrelevant.”).

A relevance obijection is not a propersis for refusing to answer deposition
guestions.Mirlis v. Greer, 249 F. Supp. 3d 611, 614 n.8 (D. Conn. 2017) (citing 7 Moore’s
Federal Practice, 30-88 (3d ed. 2018@Jk v. New York Inst. of Te¢l2012 WL 5866233, *2
(E.D.N.Y. 2012) (“irrelevance igot a valid basis for refusirtg answer a question during a

deposition[;] . . . since [the witness’s] ebtion was not based on privilege or any other

permitted grounds, he had no legal basis to refuaagwer the questions posed”). Rather, Rule

transcripts at trial if he does not provide them to defendants’ coudeelred. R. Civ. P. 37(c)(1) (“[ilf a party fails
to provide information . . . as required by Rule 26(a) prthe party is not allowed to use that information . . . to
supply evidence on a motion, at a hearing, or at tmidéss the failure was substantially justified or is harmless”).
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30 of the Federal Rules of Civil Procedure pdag that a deponent may interpose objections on
the record, but may not refuse to answer atipresinless it is “to preserve a privilege, to
enforce a limitation ordered by the Court, or présa motion under Rule 30(d)(3).” Fed. R. Civ.
P. 30(c)(2). None of the questions at essave one implicate the permitted bases for not
answering.Seee.g, Condit v. Dunng225 F.R.D. 100, 107 (S.D.N.Y. 2004) (“New York Courts
do not recognize a privilege which would gct plaintiff from gving deposition testimony
infringing on his right to privacy”)McDonald v. Head Criminal Court Supervisor Officéd.7
F.R.D. 55, 58 (S.D.N.Y. 1987) (sanctions impogadailure to answer deposition questions
“about [plaintiff's] arrest record for which thewas no remotely colorabtlaim of privilege”),
aff'd, 850 F.2d 121 (2d Cir. 1988). The one exampis the question, “Did your attorney tell
you that Monroe County Sheriff’'s deputies migltcoming to your residence on that day to
check on the welfare of your son?” (Tr. 117-18% that question seeks privileged information
about the substance of communioas between plaintiff and hattorney, plaintiff was entitled
to refuse to answerit.He was not justified in refusy to answer the other questions.

With respect to the confetrabligations of Rule 37 in this context, this Court will
exercise its discretion to waive theuirement of any further conferrabege.g, Elhannon LLC
v. F.A. Bartlett Tree Expert C&2017 WL 1382024, *9 (D. Vt. 2017)dfstrict courts maintain
discretion to waive the meet-and-confer requirement”) (citations omitteddrd Woodward v.
Holtzman 2018 WL 5112406, *2 (W.D.N.Y. 2018). Rew of the deposition transcript
persuades me that defendants’ counsel explaheedeneral purpose ofdlsubject areas of the

guestions in disputesée e.g, Tr. 19-20, 145, 201), and plaintiff persisted in his position that he

3 For the same reasons that this Order requifesdants to identify any attorney with whom they
consulted prior to arriving at plaintiff's residence onrbtal5, 2016, plaintiff must identify his attorney in the
custody proceedings.
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was entitled to refuse to answer. Further effart®solve or narrow the dispute without judicial
involvement would likely be futile as the main disagreement centers on whether plaintiff has the
right not to answer questions heedss irrelevant. As stated, relexa is not a basis to refuse to
answer deposition questions.

Accordingly,plaintiff must make himself available to answer the questions on
pages 232-33 (with the exception of the question that would elicit attorney-client privileged
information) and appropriate follow-up questiofie parties are directed to agree on a
mutually-convenient date and time within the next thirty (30) days to complete the
deposition and to advise the Court in wriing of the arrangements by no later than
December 23, 2019.

Finally, defendants’ motion to extendetecheduling order deadlines is granted.
The parties shall confer and jointly propose tahis Court by no later than December 23,
2019, an amended scheduling order providing dedides for completion of fact discovery,
expert identification, disclosure and discovery, and dispositive motions.

IT 1S SO ORDERED.

s/Marian W. Payson
MARIAN W. PAY SON
UnitedStatesdMagistrateJudge

Dated: Rochester, New York
December 12, 2019



