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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LINDA LAGORIO,
DECISION& ORDER

Raintiff,
17-CV-6460MWP
V.

HILTON CENTRAL SCHOOL DISTRICT, et al.,

Defendants.

PRELIMINARY STATEMENT

Plaintiff Linda Lagorio (“Lagorio”) filal this case against defendants Hilton
Central School District (th&District”) and Joe LaMarca (“LaMarca”), Director of
Transportation for the District, (together, the ‘elelants”), alleging claims of abuse of process
and malicious prosecution pursuant to 42 0.8 1983 and New York state common law.
(Docket # 17). Lagorio’s claims arise from her intetans in October 2014 with two students
with special needs while she svenonitoring them on a Distristhool bus and the actions taken
by defendants in response to Lagorio’s conduct.

Pending is defendants’ motion for summparggment pursuant to Rule 56 of the

Federal Rules of Civil Procedure. (Docket #.3Bursuant to 28 U.S.C. 8§ 636(c), the parties

! Lagorio’s second amended complaint, now the dgperaomplaint in this case, also named Steve Ayers
(“Ayers”), Assistant Superintendent for the District, as a defendant. (Docket # 17). At oral sirgame
defendants’ pending motion for summary judgment, Lagorio withdrew her opposition totibe foojudgment in
favor of Ayers; accordingly, this Cawgranted defendants’ motion regardingefy. (Docket # 39). This Decision
and Order thus addresses Lagorio’s claims against the District and LaMarca.
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have consented to the disposition of this dasa United States magistrate judge. (Docket

# 22). For the reasons stated beldefendants’ motion is granted.

FACTUAL BACKGROUND ?

The District formerly emmlyed Lagorio as a bus monitimr students with special
needs, which required her to assist with thesjpantation of students end from school. (Defs’
Statement at {1 2, 3). On October 21 an®@24, Lagorio was monitorg two students on the
District’s Bus 80, ten-year-old C.S. and six-yeltt R.R. (the “Students”), each of whom was
diagnosed with a behavioralsdirder, as Lagorio knewld( at 11 2, 3, 4, 6). Lagorio contends
that the Students had a histaf acting violently on Bus 80, vich she apparently documented
with the District by filing numeroumcident reports. (PI's Add. &&ement at f 6). Lagorio also
claims that because of the Students’ pastyiehashe had previously requested that LaMarca
remove the Students from Bus 80d. @t 1 7).

Bus 80 was equipped with a surveillanceneaa that indisputably recorded the
incidents involving Lagorio anthe Students on October 21 &} 2014. (Defs’ Statement at
11 2, 4;see alsdocket # 33-7 (Bus 80's video surllance footage from October 21 and 22,

2014))% Defendants indicate that the interans at issue on October 21, 2014 began when

2 The following facts are undisputed unless otherwise noted and are taken frodadefeStatement of
Material Facts Pursuant to Local Rule 56 (Docket # 33-2) (“Defs’ Statement”), and Lagoriots&esnd
Additional Local Rule 56 Statement of Material Facts (k@& 36-1 (pages 2-9 consist of Plaintiff's Responses to
Defendants’ Statement of Facts (“PI's Statement”),@agks 9-12 contain Plaintiff's Statement of Additional
Undisputed Material Facts (“PI's Add. Statement”))), both of which attach relevant exhibitsonveniznce,
where the facts are undisputed, the Court will cite only to defendants’ statement of the facts. Citations to the parties
competing statements incorporate the evidentiary material cited therein. The Court wiliealsspecific exhibits
as appropriate.

3 The surveillance footage from Bus 80 on October 21 and 22, 2014, submitted by defendants as Exhibit D
(seeDocket # 33-7), is especially relevant considering thtt parties rely on this footage, at least to some extent,
to support their version of what happened on those dedeBéfs’ Statement at 1 14, ;1BI's Statement at Y 14,
15). Atoral argument, Lagorio’s counsel did not displgeauthenticity of Bus 80’s surveillance footage; in fact,

(footnote continued)
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Lagorio pulled on the harness straps that selcRtR. to his seat. (Docket # 33-7, October 21,
2014 surveillance footag at 15:22:204. It is not immediately eédent what prompted Lagorio,
who was sitting in front of R.Rtp move to the seat behind himdapull on his harness. Itis
clear, though, that R.R. expressiscomfort when Lagorio did ssde e.g, id. at 15:22:22-25,
15:23:39), and he can be heard on thliewistating, “stop pulling my seaiti(at 15:22:42) and
“you’re hurting my neck”i@d. at 15:24:04). Although not referenced by defendants, R.R. then
started to throw books in Lagorio’s directiaeé id.at 15:24:30), presumably in response to
Lagorio pulling on his harness, and Sieidents began to yell profanitie®é¢ e.g, id. at
15:26:04). When C.S. gaveRR.another book to throw in gario’s direction, Lagorio stood
over C.S., C.S. used more profanity towdrdgorio, and Lagorio visibly swung her hand and

hit C.S.’s hat. $ee idat 15:26:37-46).

he represented that the videos “speak for themselves.” Although defendants offer a detailédbtteoanents

that occurred on Bus 80 with specific time-stamped citatibagorio simply “[clontest[s]” defendants’ recitation,
generally citing the surveillance footage as well as itep@rtions of her deposition testimony in which she
describes her recollection of the evenSortipareDefs’ Statement at 1 185 (citing Docket # 33-7)ith PI's
Statement at 1 14, 15 (citing Docket ## 33-7; 33-20 at 92-99)). Thus, it is not entirely clear which portions of
defendants’ account Lagorio specifically contests. &athappears that she merely disputes defendants’
characterization of theurveillance footage.

The Court has reviewed the video evidesee,e.g, Marcavage v. City of New Yqr&89 F.3d 98, 110
(2d Cir. 2012) (“[a]lthough on summary judgment the ewick must be viewed in the light most favorable to
[p]laintiffs as the non-moving parties, when there Igbte objective evidence — such as a recording — the evidence
may speak for itself”) (citingcott v. Harris 550 U.S. 372, 379-81 (2007¥grt. denied568 U.S. 1212 (2013);
Akinnagbe v. City of New Yqrk28 F. Supp. 3d 539, 544 (E.D.N.Y. 2015) (“[t]he [c]ourt may consider video
evidence in determining whether mategakstions of fact exist”), keeping mind that “the mere existence of a
videotape in the record depicting some or all of the events in dispute wallwmtsbe dispositive at the summary
judgment stage,Hulett v. City of Syracus@53 F. Supp. 3d 462, 482 (N.D.N.Y. 201&9cord Fana v. City of New
York 2018 WL 1581680, *6 (S.D.N.Y. 2018) (“[w]hile videwidence submitted by the parties should certainly be
considered and carefully rewied, summary judgment is appropriate amhere the video evidence in the record is
sufficient to blatantly contradict one party’s versiofigvents”) (alterations and quotations omitted). In
summarizing the video footage, the Court will recount what is clearly depictbd ielevant portions of the video
surveillance, as well as the parties’ differing explanatainghat occurred to the extent that those explanations are
not “blatantly contradict[ed]” by the surveillance footag@ee Fana v. City of New Yo2018 WL 1581680 at *6.

4 Citations to the video surveillance footage contained in Docket # 33-7 refer to ¢ktatimp depicted in
the lower right-hand corner of the videos.

3
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A few minutes later, C.S. yelled moreofanities at Lagorio, R.R. got free from
his harness and jumped over to C.S.’s sewt Lagorio told the bus driver, Colleen McGlenn
(“McGlenn”), that she needed to pull the bus ov&eqidat 15:29:10-36). C.S. and R.R. then
threw two shoes at LagorioSé€e idat 15:30:40-50). Imesponse, Lagorio approached C.S. and
R.R. and grabbed C.S.’s arnSef idat 15:30:51). Lagorio told R.Rhat if he did not return to
his original seat, C.S. would get hurs @e continued to hold C.S.’s armge¢ idat 15:31:10).
Defendants assert that Lagorio tigisd C.S.’s arm during this timegeDefs’ Statement at I 14);
by contrast, Lagorio claims that she nigieeld it and C.S. himself twisted g€eDocket
# 33-20 (“Lagorio Dep.”) at 95). In either exe@.S. can be heard expressing discomfort while
Lagorio held his arm. (Docket # 33-@¢tober 21, 2014 surveillance footage, at
15:31:07-15:32:03).

After briefly returning to his seat, R.Ben climbed to the front of Bus 80Sde
id. at 15:31:58). In response, Lagorio let go @&.Gand grabbed the backR.R.’s shirt to pull
him back to his seat.Sge idat 15:32:05). Seconds laterteafC.S. threw another item towards
Lagorio, she stated that l@tenn needed to call 911Sde idat 15:32:20-30). Lagorio went to
back of the bus, picked up a shoe, and stw@t C.S.’s seat for several second&ee(idat
15:33:00-11). C.S. grabbed thHeoe and threw it at LagorioSée idat 15:33:12-14). Lagorio
picked up the shoe, stood in front of C.S. fon@ment, and slapped the shoe across C.S.’s face,
the sound of which can be heand the surveillance footageSde idat 15:33:15-20J. Lagorio

and C.S. then started to push, grab, and yelhelh another, during whid.agorio can be heard

5 At her deposition, Lagorio testified that she “tossed [the shoe] back at [C.S.]” and that “it just so
happened it hit him in the face.” (Lagorio Dep. at 96). The video evidence “bfatanttadict[s]” that version of
events, and the Court thus disregards Lagotio®ipported characterization of that incide®¢e Fana2018 WL
1581680 at *6see also Marcavage v. City of New Y,&@89 F.3d at 110 (disegeing with plaintiffs’
“characteriz[ation] [that] their behavitmward the officers [was] cordial, afttheir] conten[tion] that they were
compliant,” where “[e]ven viewed in the light most favorable to [p]laintiffs, the audio remwdihow[ed]
indisputably that [plaintiffs] weraeither courteous nor compliant”).

4
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saying to C.S., “you hit meith [the shoe], you're garig to] get hit back.” $ee idat
15:33:24-15:33:30).

While these events were unfolding agproximately 3:25 p.m., McGlenn
contacted LaMarca and reported that tiveas an issue on Bus 80 and requested police
intervention. (Defs’ Statemeat § 8). In response, the District’s bus garage contacted the
police, and LaMarca, with the District’'s Head$BDriver, Sylvia Rodak (“Rodak”), traveled to
meet Bus 80 where it was parkedd.X, When LaMarca arrived, poe officers from the Town
of Greece and the New York State Police were already on sdenat { 9). LaMarca observed
that books and papers were spread across thedid@us 80 but that no one had been injured.
(Id.). Rodak then assisted Lagorio and Ma@®l¢o complete Bus 80’s afternoon route, while
LaMarca followed in a separate vehicléd.). Afterwards, LaMarcapoke with Lagorio and
McGlenn, “who both described a generally chaatid physically violent scene aboard [Bus
80].” (Id. at T 10). LaMarca stated that he woddiew Bus 80’s surveillance footage of the
incident. (d.).

The following morning, on October 22014, Lagorio and McGlenn transported
the Students to school on Bus 8W. éat § 11). Although not dailed by defendants, at
approximately 8:12 a.m., C.S. seemingly helpe. get loose from his harness. (Docket
# 33-7, October 22, 2014 surveillance footage3:11:47). Almosimmediately, Lagorio
requested McGlenn to pull over, indicating telae was not going to do “this anymoreld. @t
8:11:55). A few minutes later, R.R. stood up ingdeat, prompting Lagorio tgrab his legs in an
apparent attempt to pull Hisgs out from under him.Sge idat 8:15:55).

After R.R. settled in a new seat, C.S. tipeiied out a pair of scissors and held

them above his head, which Lagowas quickly able to graénd remove from his handSde
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id. at 8:17:32-43). Concerned byetfact that C.S. had scissok;Glenn contacted the District
bus garage and requestedt 911 be called.Sge idat 8:17:53). C.S. then started tossing
writing utensils in the dection of McGlenn. $ee idat 8:18:30). Soon afterwards, C.S. took
Lagorio’s cell phone, and McGlenn pulled$880 to the side of the roadSee idat
8:18:55-8:19:30). Lagorio eventually attemgpte take back her tghone from C.S. ee idat
8:21:06). In the process, thedwegan to struggle, during whithgorio grabbed C.S.’s arm.
(See idat 8:21:14-20). Defendants cend that Lagorio twisted C’S.arm; Lagorio states that
she merely held it in an attempt to “restrain” hirCofnpareDefs’ Statement at { 1&ijth
Lagorio Dep. at 95-96). Several seconds afterghysical struggle began, Lagorio can be seen
standing over C.S. in his seaid appears to slap C.S.,ialhcan be heard from the video
footage. (Docket # 33-7, October 22, 2014 survaibiaiootage, at 8:21:21)t is not clear from
the footage what Lagorio slapped, and sheatkttiat she struck him in the fac&eé€lLagorio
Dep. at 99). Lagorio and C.S. continued togggta with each other for several seconds.
(Docket # 33-7, October 22, 2014 sutlegice footage, at 8:21:22-35).

In response to McGlenn’s call, LaMaragain met Bus 80 where it had pulled
over. (Defs’ Statement at § 11). LaMarcaaskied that Town of Ogden police officials had
responded to the 911 call, neither Lagorio nokmn had been injured, and R.R. was “seated
calmly” on Bus 80. I¢l. at 1 12). C.S., however, was pladettd an ambulance, and Ogden
Police Officer Steve Ploof (“Officer Ploof”) apoached LaMarca for me information about
C.S. (d.). Lagorio disputes any sugsfion that C.S. required medieagsistance as a result of
the incident. (PI's Statement at  12). Ma@land Lagorio eventuallyontinued their morning

route and took R.R. to schoq|Defs’ Statement at { 12).
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Before LaMarca could review Bus 80’srgeillance footage, he received two
phone calls related to the above incidentd. &t  13F One of these calls was from Officer
Ploof, who advised LaMarca thla¢é was investigating Lagofs conduct on Bus 80 “after the
Gates Ambulance Corps filed a mandataport of suspected child abuseld.]. Apparently,
Officer Ploof informed_aMarca that C.S. told ambulanpersonnel that Lagorio had punched,
choked, slapped and hit him, and had choked RIdR). (LaMarca reviewed the surveillance
footage from Bus 80 on October 22, 2014.)(

The following day, LaMarca placed Lagono administrative leave. (PI's Add.
Statement at  13). In addition, the Disteatployees who viewed the video surveillance
footage “determined that they were obligatednasdatory reporters, to contact the authorities,”
a determination Lagorio disputesCqmpareDefs’ Statement at { 16;ith PI's Statement at

1 16)/ District employees contacted the authoritaasj the New York State Police subsequently

6 Lagorio contests the assertions made in paragraph 13 of defendants’ Statement of Material Eaets beca
the exhibit defendants cite in support of that paragraph, ExhilsieéDocket # 33-11), neither “refer[s] nor
support[s] any of the several allegations included in [that paragragdgP('s Statement at  13). Lagorio is
correct; Exhibit H consists of the incident reports congaléy McGlenn and Lagorio, which are not supportive of
defendants’ assertions in this paragrafee(generall{pocket # 33-11). My reeiwv of the record, however,
suggests that defendants have simply erred in the citagagfendants’ counsel’s affidavit identifies Exhibit H as
the “Incident Report of Joe LaMarca” (Docket # 33-3 at I 4), which it clearly is not. LaMarcdsrinreport
appears in several places in the receakDocket ## 33-10 at 27-29; 33-13 at 56-58, 112-114) and lends support to
defendants’ assertions.

7 LaMarca asserts that, as Director of Transportation for the District, he is a mandatory reporteeunder N
York State law. $eeDefs’ Statement at | 16ee alsdocket # 33-22 at 90 (LaMarca confirming that he is a
mandatory reporter)). Theaard establishes that fact.

In relevant part, New York Social Servidesw requires that a “school official” or “school
administrator”

report or cause a report to be made . . . when they have reasonable cause to
suspect that a child coming before themis an abused or maltreated child, or
when they have reasonable cause to sus$ipatcthild is an alised or maltreated
child where the . . . person legally responsible for such child comes before them
... and states from personal knowledge facts, conditions or circumstances
which, if correct, would render theitthan abused or maltreated child.

N.Y. Soc. SERv. LAwW § 413(1)(a) (effective July 1, 2014 to June 30, 2015).

(footnote continued)
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began an investigation into thecidents. (Defs’ Statement §itl6). In connection with that
investigation, on October 22014, Officer Stephen LaLond&Officer LaLonde”), an
investigator with the New York State Policetaibed a formal statemefrom Lagorio about the
incidents that occurred on Bus 80d. (@t § 17). Lagorio resigned from her position with the
District later that day. Id.). Lagorio claims she did s@bause she felt pressure to quit,
asserting that the District plarth&o discipline her “up to anddtuding terminatn.” (PI's Add.
Statement at 1§ 22-23).

On October 30, 2014, Officer LaLonde mdth LaMarca and Ayers in Ayers’s
office, at which time Officer LaLonde viewedle surveillance footage from Bus 80. (Defs’
Statement at § 18). Afterwards, Officer LaLoriddvised defendants thae would be issuing
two appearance tickets to [Lagorio] fardangering the welfare of a child.1d(). LaMarca
contends that he had no funtleentact with the police on thieatter following the meeting.
(Id.). Lagorio disputes these assertions, clagntivat Officer LaLonde “informed [her] [that
LaMarca] requested that charges be pikssginst her.” (PI's Statement at  18).

On November 4, 2014, Officer LaLonde isglan appearance ticket to Lagorio
for two counts of endangerirtge welfare of a child. (DefStatement at § 19). Shortly
thereafter, the Monroe County District Atbey’s Office commenced criminal proceedings
against Lagorio in Greece Town Court, whicstéal for approximately one year and concluded

following a bench trial. I¢l. at § 20). LaMarca claims that tiead little role in the prosecution

Moreover, New York Education Law provides:

[iln any case where an oral or writtatkegation is made to a . . . school
administrator . . . that a child has been subjected to child abuse by an employee
or volunteer in an educational settingglsyperson shall upareceipt of such
allegation . . . promptly complete a written report of such allegation.

N.Y.Ebuc. Law § 1126(1)(a) (effective July 1, 2001 to June 4, 2019).
8
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of [Lagorio] aside from . . . providing approxitedy 30 minutes of testiony at [Lagorio’s] trial
(as well as a conversation [withetlassistant distrigtttorney] just prioto the trial testimony,
which took place in the courthouse, anstéal approximately two minutes).1d(at § 21). To
the contrary, Lagorio contends that LaMarcaypld an “active role inriminal proceedings
being commenced” against her, relying on heegson that Officer Lhonde “informed [her]
[that LaMarca] requested that chas be pressed against her.I'Btatement at ] 20, 21). At
Lagorio’s bench trial, the video surveillancefage from Bus 80 was admitted into evidence
and reviewed by the presiding judge. (Defsit8ment at § 22). Lagorwas acquitted on both

charges on December 23, 201H. at T 23).

DISCUSSION

Legal Standard

Summary judgment is appropriate “ietimovant shows that there is no genuine
dispute as to any material faoid the movant is entitled todgment as a matter of law.”EP.
R.Civ.P. 56(a). In reaching this determinatitime court must assesether there are any
disputed material facts and, $0 doing, must resolve all angbities and draw all reasonable
inferences against the moving parfynderson v. Liberty Lobby, In&l77 U.S. 242, 248-49
(1986);Coach Leatherware Co., Inc. v. AnnTaylor, |r883 F.2d 162, 166-67 (2d Cir. 1991). A
fact is “material” only if it has someffect on the outcome of the suAnderson v. Liberty
Lobby, Inc, 477 U.S. at 248onikoff v. Prudential Ins. Co. of An234 F.3d 92, 97 (2d Cir.
2000). A dispute regarding a material fact inwee “if the evidence isuch that a reasonable
jury could return a verdidor the nonmoving party./Anderson477 U.S. at 248ee also

Konikoff v. Prudential Ins. Co. of An234 F.3d at 97.
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The moving party bears the initial ben of demonstrating the absence of a
genuine issue of materiadt, after which the non-moving iy must come forward with
sufficient evidence to gyort a jury verdict ints favor; the motion will not be defeated based
upon conjecture, surmise or teistence of “metaphysicabdbt” concerning the factBryant
v. Maffuccj 923 F.2d 979, 982 (2d Cir.) (citiddatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986)ert. denied502 U.S. 849 (1991). The party seeking to avoid
summary judgment “must do more than mhkead factual allegations and invoke the
appropriate statute. The [partpjust also show, by affidavits as otherwise provided in Rule
56 ..., that there are speacifactual issues that can gribe resolved at trial."Colon v.

Coughlin 58 F.3d 865, 872 (2d Cir. 1995).
As the Second Circuit has explained:

[T]he trial court’s task at theummary judgmennotion stage of
the litigation is carefully limitedo discerning whether there are
any genuine issues ofaterial fact to béried, not to deciding
them. Its duty, in short, is confined this point tassue-finding; it
does not extend to issue-resolution. [I]t must be kept in mind
that only by reference to the stdnstive law can it be determined
whether a disputed fact is matetialthe resolutiof the dispute.

Gallo v. Prudential Residential Serv., Ltd. P’'shig2 F.3d 1219, 1224 (2d Cir. 1994).

Il. Lagorio’s Section 1983 Claim$

Lagorio asserts her first two claimsa@gst LaMarca for lause of process and
malicious prosecution under 42 U.S.C. § 1983 aadrtburth Amendment tine United States

Constitution. (Docket ## 17 at 11 63-79; 36 at 5, 8). LaMarca’s principal argument on summary

8 As confirmed by her counsel, Lagorio pleads heeffal claims only against LaMarca, not the District.
(SeeDocket # 17 at 11 63-79). Accordingly, the Cauiit analyze these claims with respect to LaMarca only.

10
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judgment is that these clairfes well as Lagorio’s sameaiins based on New York State
common law) “arise[] directly fnrm [LaMarca’s] compliance with[[|as a District administrator,
his] mandatory reporting obligations [concerngugpected child abuse] and [are therefore]
statutorily barred [pursuant to Nevork state law].” (Docket # 33-at 13 (citations omitted)).

In LaMarca’s view, his statutory reporting obligations were triggbesduse he “reasonably
believed, based on objective video evidence,[ttegorio] had physically abused the [S]tudents
aboard Bus 80 on October 21, 2014 and October 22, 200H)” (

During oral argument, thiSourt questioned defendants’ counsel concerning the
applicability of the immunity afforded by New ¥Yilds mandatory reportingtatutes to Lagorio’s
federal claims and permitted the parties the dppdly to submit supplemental briefing on this
issue. $eeDocket # 39 at 2). In response, Lal“formally withdr[ev] [his] statutory
immunity arguments relative to [Lagorio’s] § 198aims” and asserted for the first time that
those claims should “be dismissaarsuant to the doctrine of quad immunity.” (Docket # 40
at 3). LaMarca also reiterated his position thatclaims should be dismissed because Lagorio
cannot “raise a triable issue of fact on teeemtial elements of héederal claims.” If.). In
reply, Lagorio unsurprisingly challenged tiiraeliness of LaMarca’s qualified immunity
argument. $ee generallpocket # 41).

| do not reach the issue of whetheMarca’'s qualified immunity argument,
raised for first time after orargument, is properly before the Court because Lagorio’s federal
claims do not otherwise raiseatpole issues of fact and shdude dismissed on the merits.

A. Abuse of Process

“Procedural due process forbids the ustegél process for a wrongful purpose.”

Cook v. Sheldgrd1 F.3d 73, 80 (2d Cir. 1994). “Therefpa defendant may be liable under

11
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section 1983 for malicious abuskthe criminal process.Richardson v. New York City Health
& Hosp. Corp, 2009 WL 804096%15 (S.D.N.Y. 2009) (citingsavino v. City of New Yqrk31
F.3d 63, 76-77 (2d Cir. 2003)). State law gogeasin abuse of process claim under 42 U.S.C.
§ 1983. See Cook v. Sheldo#l F.3d at 80.

Under New York state law, to prevail orclaim for abuse of process, a plaintiff
must show that a defendant “(1) employ[esfjularly issued legal process to compel
performance or forbearance of some act[,] (Zhwitent to do harm without excuse or
justification, and (3) in order tobtain a collateral objective thatasitside the legitimate ends of
the process.”Savino v. City of New YarB31 F.3d at 76 (quotingook 41 F.3d at 80)accord
Curiano v. Suozzb63 N.Y.2d 113, 116 (N.Y. 1984).

LaMarca maintains that he did not “institute or employ” legal process because he
“merely reported behavior [purant to his statutory obligationdjat [he] observed first-hand via
the bus surveillance videos that [he] reasonbblieved was violentral abusive.” (Docket
# 33-1 at 19 (quotations omitted)hle further states that aftesrtacting the authorities, “[a]t no
point did [he] express any desfa [Lagorio’s] arrest, [give hisppinion as to the charges, or
provide any advice to the police,” who, accordiog.aMarca, “investigated the incident and
advised [him] . . . that they would issue app@eae tickets for endangeritige welfare of a child
to [Lagorio].” (1d.).

In opposing summary judgment, Lagodontends that LaMarca “employed”
legal process against her by “improperly ciimit[ing]” to her arrest and prosecutidnSee

Docket # 36 at 7-8 (citations omitted)). Agpport, Lagorio assertsahOfficer LaLonde at

9 Although not specifically addressed by the parties, the Court assumes that the legal process at issue is the
November 4, 2014 appearance tickBeee.g, Macdonough v. Spamaf016 WL 1298134, *10 (N.D.N.Y. 2016)
(“[ulnder the first element [of an abus&process claim], [p]laintiff received appearance ticket to appear in court
on criminal charges, which courts have heddstitutes a regularly issued legal process”).

12
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some point told her that LaMza had “requested that charges be pressed against [Lagohib].” (
at 5, 8 (citing Lagorio Dep. at 22-23, 51; Docke?3-22 (“LaMarca Dep.”) at 66-67)). Aside
from this assertion, Lagim does not point tany other evidence that Marca “employed” legal
process. Indeed, at oral argemh, Lagorio’s counsealonfirmed that this first element of the
abuse of process claim rested on LaMarcgpesed request th@fficer LaLonde press

charges against Lagorio.

The record does not support Lagorio’dical assertion. Lagorio testified that on
October 29, 2014, Officer LaLonde appeared ahbemne to obtain a formal statement regarding
the incidents on Bus 80, at which time Lag@tovided two written “supporting depositions.”
(Lagorio Dep. at 22-23ee alsdocket # 33-17 at 2-3 (Lagors “supporting depositions”
dated October 29, 2014)). At that time, Lagddeked [Officer LaLonde] point-blank [if she
was] going to be arrested or what [was] happgtiere[,]” to which Officer LaLonde responded
“well, we don’t know that yet.”(Lagorio Dep. at 29). Lagoriuanderstood this to mean that
Officer LaLonde was “still lookig into” the situation and that “anything was possibléd. &t
29-30). Officer LaLonde ultimately issueddaio an appearance ticket for two counts of
endangering the welfare afchild on November 4, 2014geDocket # 33-15 at 2), and two
temporary orders of protectiovere served personally ondg@ario in Greece Town Court on
November 19, 2014€eDocket # 33-13 at 60-61).

Lagorio testified that “[elentually” Officer LaLonde told her that LaMarca had
requested that these actions be taken (Lagonm &e30, 51), although it is not clear when that
alleged conversation took place. In clarifybegtimony, Lagorio statettiat Officer LaLonde
told her that LaMarca requested two temporades of protection be issued for the Students

against Lagorio — not that chasg®r endangering the welfare athild be pressed — and that
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Lagorio believed the chargasad the orders of proteoti were the same thingS€elLagorio
Dep.at 30 (“[Officer LaLonde] ultimately told [agorio] that [LaMarca] was the one that
requested the . . . Ondeof Protection”)see also idat 52 (“Q: [d]o you understand the
difference between charges and Orders ofdetmn?[;] A: | thought itwas all connected[;]

Q: ... [d]id Joe LaMarca ask Officer Lahde to issue you th@pearance tkets for
endangering the welfare of a childA: I'm not aware of that”);id. at 53 (“Q: [b]ut as you sit
here today, you are not awareanly requests by Joe LaMarcatlyou be issued appearance
tickets for endangering the welfareathild?[;] A: . . . it must hae been the PTOs or whatever
you call them, Protective Order’iy. at 56 (“Q: [w]ere you evepresent for any conversation
where you heard one of the [d]efendants . . . Jddatea, Steve Ayers, or the [D]istrict request
that criminal charges be preds&gainst you?[;] A: [n]Jo, was natvare . . . | just thought it was
an automatic thing when you get the [orders otgxtion]”)). Lagoriofurther clarified that
Officer LaLonde did not tell her anything elaleout his conversation thiLaMarca other than
the alleged statement abautlers of protection. Seeid. at 30). Lagorio &o admitted that her
belief that LaMarca requested the ordarprotection was based on assumptidBeq idat 53
(“Q: [d]id [Officer] LaLonde knowthat [LaMarca made the requést the orders of protection]
for a fact or did he just assume that [LaMaittad [made that requesf]] . . . A: 1 don’t

know™)). In addition, LaMarca did not testitiat he requested Otfer LaLonde to press
charges against Lagorio for endangerthe welfare of a child. In & he testified that his “only
recollection . . . [was] that [Gtfer LaLonde] t[old] Steve Ayerhere would be criminal charges
filed [after viewing the video footage]” (LaMarca Dep. at 68-&&;ord id.at 60 (“[LaMarca]

was present with Steve Ayers[Qfficer LaLonde] basically ndewed the film and said that
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based on the actions of [Lagorio], we’'d haaene criminal charges™= not the other way
around.

In short, the evidence cited by Lagosionply does not support her factual
assertion that LaMarca requested Officer LaLaioderess criminal charges against her; rather,
her claim appears to be based on either a n@sthklief or mere specti@n — neither of which
suffices at this stage to raisériable issue of material facGee Kulak v. City of New Yoi&3
F.3d 63, 71 (2d Cir. 1996) (“conclusory statemsenonjecture, or speculation by the party
resisting the motion will not ded¢ summary judgment”). Accaryly, the Court will disregard
Lagorio’s unsupported assertioBeeMacera v. Vill. Bd. of llion2019 WL 4805354, *2
(N.D.N.Y. 2019) (“[a]s always ahe summary judgmestage, the [c]ourt Berves the right to
disregard any assertions mdmneeither party if those fachl assertions are otherwise
unsupported in the record”) (altéicns and quotations omittedyew World Sols., Inc. v.
NameMedia In¢.150 F. Supp. 3d 287, 305 (S.D.N.Y. 2015) #'iparty fails to properly support
a statement by an adequatetiato the record, the [c]Joumay properly disregard that
assertion”) (citingHoltz v. Rockefeller & Co., Inc258 F.3d 62, 73-74 (2d Cir. 2001)).

Without this evidence, Lagorio’s almusf process claim fails because she
identifies no other evidence that LaMarca “eayeld” legal process against her. Rather, the
undisputed evidence demonstratest LaMarca and Distrigiersonnel reviewed the video
surveillance footage and contacted the relevaihioaities only after detenining that Lagorio’s
conduct depicted in the video oldigd them to do so. (Defs’@ement at  16). The New York
State Police then conducted an independenstigation of the matteduring which Officer
LaLonde came to the Districffice and met with LaMarcand Ayers on October 30, 2014 and

was provided with a copy of the survaiice footage, which he then viewett. &t 11 16, 18).
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Officer LaLonde issued Lagorio an appearaticiet on November 4, 2@, after he had viewed
the video surveillance @dage, and the Monroe County DistrAttorney’s Gfice thereafter
decided to commence criminal proceedings against Lagddoat(f] 19-20).

In other words, no evidence exists in the record that LaMarca had any
involvement in the underlying pceedings between the time ti@fficer LaLonde met with him
on October 30, 2014 and his appeasat Lagorio’s trial. Ifl. at ] 18, 21). Without more,
these undisputed facts are insufficient to raise a triable issue of fact that LaMarca “employed”
legal process against Lagorio — a deficien@at tharrants dismissal éfagorio’s abuse of
process claimSeege.g, Vlach v. Staianp2014 WL 2927161, *4-5 (N.D.N.Y. 2014) (plaintiff's
abuse of process claim failed because deferfdahhot affirmatively instigate or procure
[plaintiff's] arrest”[;] “there is no indication ithe record that the dision to arrest was
motivated by information provided by [defendgamd not the State Police’s own investigation,
nor is there any indication thatdfndant] made the decisionawest or induced the police to
arrest[;] . . . [defendant] merehptified the police of [plaintiff'splleged crime, at the direction
of his supervisor[;] . . . [t]heolice then conducted their own irstgation and decided to arrest,
and ultimately prosecute [plainfiff] . . . [b]ecause there is noigence that [defendant] engaged
in conduct for the purpose of promoting otifiating [plaintiff's] arrest and prosecution,
[defendant] is granted summandgment on [plaintiff'sabuse of processaiin]”) (alterations
and quotations omitteddff'd, 604 F. App’x 77 (2d Cir. 2015) (summary order).

Even setting aside that deficiency gosio cannot demonstrate that LaMarca
acted “in order to obtain a collateral objective iBaiutside the legitimatends of the process.”
See SavinB31 F.3d at 76. “The crux of a maliciousuge of process dfa is the collateral

objective element.Kraft v. City of New York96 F. Supp. 2d 403, 416 (S.D.N.Y. 20Hij'd,
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441 F. App’x 24 (2d Cir. 2011) (summary order).o“heet this elemendg, plaintiff must prove

not that defendant acted with an impropeative, but rather aimmproper purpose.’ld. In other
words, “[t]he focus is on whether the defiant employed legal processes to accomplish a
purpose outside of that for wihiche process was designe&imons v. New York72

F. Supp. 2d 253, 265-66 (N.D.N.Y. 200&}f'd, 287 F. App’x 924 (2d Cir. 2008) (summary
order);see also Folk v. City of New Yo@d43 F. Supp. 3d 363, 375 (E.D.N.Y. 2017) (“[a]buse of
process resembles a form otaion, by which the defendant invokes legal process to coerce
the plaintiff into doing something other than wktag process necessitgig(citation omitted).

As the Second Circuit has observed,Hft]gist of abuse of process is the
improper use of procesdter it is regularlyissued.” Cook 41 F.3d at 80 (emphasis supplied)
(citation omitted). Under this reasoning, “[t]he pursuit of Bateral objective mst occur after
the process is issued; the mere act of igsprocess does not givise to a claim.”Marcano v.
City of Schenectady8 F. Supp. 3d 238, 261 (N.D.N.Y. 2014) (quotiagez v. City of New
York 901 F. Supp. 684, 691 (S.D.N.Y. 199%)jtman v. Marsh & McLennan Cq$368
F. Supp. 2d 118, 131 (S.D.N.Y. 2012) (sama#f)d, 654 F. App’x 16 (2d Cir. 2016) (summary

order)1°

10 Jn Parkin v. Cornell Univ. 78 N.Y.2d 523 (N.Y. 1991), the New York Court of Appeals suggested in
dictathat its holdings would not necessarily “precludeabase of process claim based on the issuance of the
process itself,” but ultimately left open the questiowbé&ther “abuse of process requires some improper conduct
afterissuance of process.” 78 N.Y.2d at 530. SubsequentBoak a decision that post-datRarkin, the Second
Circuit articulated that abuse of process centers on the question of improper use of process ‘tatgdarly
issued.” Cook 41 F.3d at 80. Moreover, a New York appelledurt has since affirmed this requiremebée
Place v. Ciccotellil21 A.D.3d 1378, 1380 (3d Dep’'t 2014) (“[igreneral, such a claim will only lie for improperly
using process after it is issued”) (quotations omitted).

| agree with those courts that have concludeddbakis binding. See Mesa v. City of New Yp#013
WL 31002, *26 (S.D.N.Y. 2013) (collecting caseSjtiman v. Marsh & McLennan Cq$368 F. Supp. 2d at 131-32
(“the dicta quoted by [p]laintiffs fronParkin does not alter the established law governing malicious abuse of
process claims”) (quotinBichardson v. New York City Health & Hosps. CpB®09 WL 804096 at *16)But see
Crockett v. City of New YorR015 WL 5719737, *10 (E.D.N.Y. 2015) (quotiRgrkin v. Cornell Univ.78 N.Y.2d
at 530).
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Lagorio’s argument in suppaot the “collateral objectiveglement is difficult to
decipher. She asserts that before LaMarsal@ied Bus 80’s video surveillance footage to
Officer LaLonde on October 30, 2014, the “[D]istntanned to discipline [her], up to and
including termination” because of her contlan Bus 80 on October 21 and 22, 2014. (Docket
# 36 at 8). Lagorio also reasseher unsupported contention tkficer LaLonde told her that
LaMarca requested chargespressed against hernd(at 9). According to Lagorio, “[fleeling
pressure to quit, [she] resigned her employment with the [D]istrict during [her October 29, 2014]
meeting [with Districtofficials].” (Id. at 8-9). Finally, Lagorio coanhds that the District “had
concerns about legeamifications such as a gt suing the [Dlistrictor inappropriate behavior
of [Lagorio] prior to [LaMarchturning over the [Bus 80] sueillance videos to Officer
LalLonde.” (d.at9).

Fatal to Lagorio’s claim is the undisputiedtt that LaMarca’s and the District’s
alleged conduct occurrdmbforeOfficer LaLonde issued Lagorio the November 4, 2014
appearance ticket. Officer LaLonde issued thgearance ticket to lgario only after viewing
the video surveillance @dage on October 30, 2014. (Defs’ $taent at 1 17-18). By the time
Lagorio received her appearance ticket, shtbdteeady resigned from her position with the
District (id. at  17), and Lagorio does raint to any evidence to establish that LaMarca or the
District pursued an imrpper purpose after November 4, 2014gorio thus has not established
the “collateral objectivetlement of her abuse of procetsim — an independent basis upon

which her claim fails athshould be dismissed.
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For all these reasons, Lagorio’s abuserafcess claim pursmt to 42 U.S.C.
§ 1983 fails as a matter of la.

B. Malicious Prosecution

“In order to prevail on a § 1983 claiagainst a state awtfor malicious
prosecution, a plaintiff must shoawiolation of his rights undehe Fourth Amendment . . . and
must establish the elements of a malis prosecution claim under state lawfanganiello v.
City of New York612 F.3d 149, 160-61 (2d Cir. 2010) (tas omitted). In New York, to
establish a malicious prosecution claim, a plHiniust prove “(1) the iitiation or continuation
of a criminal proceeding againgaintiff[,] (2) termination ofthe proceeding in plaintiff's
favor[,] (3) lack of probable cause for commiegcthe proceeding[,Jrad (4) actual malice as a
motivation for defendant’s actionsld. at 161 (quotationsmitted) (citingMurphy v. Lynn118
F.3d 938, 947 (2d Cir. 199®ert. denied522 U.S. 1115 (1998}%. Additionally, in the § 1983
context, a plaintiff must shotha sufficient post-arraignment liberty restraint to implicate the
plaintiff's FourthAmendment rights.”"Rohman v. New York City Transit Ayta15 F.3d 208,
215 (2d Cir. 2000).

Moreover, “[g]enerally, a civilian defendawho merely furnishes information to
law enforcement authorities whaoeahen free to exercise their owndependent judgment as to
whether an arrest will be made and criminal gearfiled will not be Hel liable for malicious
prosecution.”Udechukwu v. City of New Yoi&33 F. Supp. 3d 161, 170 (E.D.N.Y. 2018)

(citation omitted)accord Rothstein v. Carriey@73 F.3d 275, 293-94 (2drCR004) (“reporting

11 Lagorio does not even attempt to offer evidence or any argument to show that LaMargaehegial
process “with intent to do harmitivout excuse or justification’seeDocket # 36 at 8-9), which is another critical
omission.

2 Here, there is no dispute that Lagorio was acqlidtethe two charges of endangering the welfare of a
child. (SeeDefs’ Statement at 11 20, 23). Therefore, Lagorio has shown that her underlying criminal prosecution
terminated in her favor.
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a crime to law enforcement and giving testimonysdoet constitute the ‘itiation’ of a criminal
prosecution”). Therefore, for a civilian defendmtinitiate” criminal proceedings, a plaintiff
must show that the defendant “played an actileirothe prosecution, such as giving advice and
encouragement or importunitige authorities to act.Rothstein v. Carriere373 F.3d at 294
(quotations omitted). “A cilian complainant who neither kningly provides false information
nor plays an active role in the prosecution catedteld liable for meious prosecution.”
Udechukwu v. City of New Yo&33 F. Supp. 3d at 170-71 (citation omitted).

Lagorio asserts that LaMarca “initiated” criminal proceedings by requesting that
Officer LaLonde press charges against her. kBb# 26 at 5). For the reasons discussed above
(see supra8 11.A), that assertion isnsupported by the record and has no relevance to resolution
of this motion. Thus, the record is devoidcoimpetent evidence supporting the proposition that
LaMarca, who merely contactélae authorities, provided inforrtian to Officer LaLonde during
a meeting with him, and later prided testimony at Lagorio’s trighlayed an “active role” in the
underlying state criminal proceedingSee Llerando-Phipps v. City of New Y,@®0
F. Supp. 2d 372, 382 (S.D.N.Y. 20q5Y]or laypersons who ardefendants in cases of
malicious prosecution, courts haveld that simply reporting a crarto the police and serving as
a witness does not meet the fiegtment of initiating a criminglroceeding”) (colleting cases).
Lagorio thus cannot show that LaMarca “iniéidt criminal proceedings against her, and her
malicious prosecution claimifa for this reason alone.

In addition, and alternatively, Lagorio cansbiow the absence of probable cause
relating to her underlying criminal proceeding&ven if a civilian comgpainant is ultimately
incorrect in his belief as iwhether a person is committing ance, he need only have had a

reasonable basis for this belief in order taenthe probable causecessary to defeat a
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malicious prosecution . . . claimPacicca v. Steadt56 F. App’x 9, 12 (2d Cir. 2011) (summary
order) (alterations and citatimmitted). Where, as herhe defendant is “a civilian
complainant, to overcome the presumption of prébebuse, a plaintiff mugiead facts to show
that that complainant gave false information d@htweld information fronthe arresting officer.”
TADCO Constr. Corp. v. Dormitor&uth. of State of New YQrk0O F. Supp. 2d 253, 275
(E.D.N.Y. 2010) (quattions omitted).

In an effort to meet this elemehfgorio asserts that “LaMarca withheld
evidence or otherwise actedbad faith” by allegedly withHding from Officer LaL.onde the
video surveillance footage until after Officer laide had arrested Lagorio. (Docket # 36 at 6).
Lagorio’s account is plainly belied by the recoldagorio was neither sested nor issued the
temporary orders of protectiamtil after LaMarca made therseillance footage available to
Officer LaLonde, who viewethe footage on October 30, 2014.

Moreover, no evidence in the record derstrates or suggests that LaMarca and
the District acted unreasonalihycontacting the authorities teport Lagorio’s conduct, which
they did only after viewing the video surveillarfoetage. (Defs’ Statement at § 16). Indeed,
there is no evidence that LaMarca “gave falsermédion or withheld iformation from” Officer
LalLonde at their October 30, 2014 meetil8eeTADCO Constr. Corp. \Dormitory Auth. of
State of New YorkZ00 F. Supp. 2d at 275. Rather, the ena reveals thatffcer LaLonde in
fact reviewed for himself the deo surveillance footage as paftis investigation before
issuing the appearance ticket to Lagorio. Désctiin more detail aboyéhat video surveillance
footage depicts that Lagorio made physical aonivith the Students multiple times, including
by slapping C.S. in the face with a sh&ased upon this Court’s review of the video

surveillance footage, LaMarca and the District hadasonable basis to cact the authorities to
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report Lagorio’s conduct, and the video furthesvided probable cauger the subsequent
charges.See Savin®B31 F.3d at 72 (“[t]he existence of padlle cause is a complete defense to

a claim of malicious prosecution in New York¥gee e.g, Buckley v. AlliedBarton Sec. Servs.,
LLC, 708 F. App’x 37, 38 (2d Cir. 2018) (summarder) (affirming summary judgment
dismissing plaintiff'smalicious prosecution claim; “[sinmary judgment was appropriate

because even without reference to the alleged ftements, the authorities had probable cause
to initiate and continue the proceeding againstififf][;] . . . [s]tatements by [defendant] and
video recordings of the incideatiequately establish probable cafwehe [criminal] charge”).

Accordingly, Lagorio’s claim fomalicious prosecution faifer this independent reason.

[l. Lagorio’s New York State Common Law Claims

Lagorio’s New York common law clainfer abuse of proess and malicious
prosecution rely on the same contens as her federal law claimsSee generallfpocket # 36).
Accordingly, for the same reasons stated abb&gorio’s state-law claimagainst LaMarca also
fail.'®* Seee.qg, Forsythe v. City of Watertow2020 WL 1274270, *7 (N.D.N.Y. 2020)
(“[p]laintiff's state-law claims [forjnter alia, abuse of process anthlicious prosecution]
against [individual defendants] are identical te thaims that [p]laintiff asserted against them
under 8§ 1983, and the [c]ourt’s anadysf those claims would bedlsame([;] [t]hus, the state-law
claims would fail for the sameasons that the § 1983 claims fail”).

Lagorio’s counsel representatioral argument that helaim of liability against
the District is premised only on the theoryre$pondeat superiorYet, “[i]t is well-established

... thatrespondeat superias not a cause of action at all, lzutheory of liability that must

13 Because Lagorio’s state-law claim® entirely dismissible on theirerits, | do not reach the question
whether they are also barred by statutory immunity.
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attach to a separate claimederman v. Benep2016 WL 11588628, *5 (S.D.N.Y. 2016)
(quotations omitted). Becausaoh of Lagorio’s state-law dlas against LaMarca have been
dismissed, “there is no basis under New York law farspondeat superiarlaim against” the
District. Id. (collecting cases). Therefoleagorio’s claim for liability against the District is also

dismissed.

CONCLUSION

For the above-stated reasons, ddénts’ motion fosummary judgmen(iDocket
# 33)isGRANTED. Lagorio’s claims against defendsuatre dismissed itleir entirety and
with prejudice, and the Clerk of @Qd is directed to enter judgmentfavor of defendants and to
close this case.

IT IS SO ORDERED.

s/Marian W. Payson
MARIAN W. PAY SON
UnitedStatesVlagistrateJudge

Dated: Rochester, New York
September 2, 2020
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