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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

KATHLEEN WHELEHAN,

Plaintiff,
Case # 11TCV-6581FPG

DECISION AND ORDER
BANK OF AMERICA PENSION PLAN FOR
LEGACY OCMPANIESFLEET-TRADITIONAL
BENEFIT, BANK OF AMERICA BENEFIT
APPEALS COMMITTEE and BANK OF AMERICA,

Defendants.

INTRODUCTION
Plaintiff Kathleen Whelehaclaims that Defendant8Bank of AmericaPension Plan for
Legacy CompaniesFleet—Traditional Benefit (the “Legacy Plan”), the Bank of America Benefit
Appeals Committee, and Bank of America (“BoAf)properly denied her retirement benefits in
violation of the Employee Retirement Income Security éf 1974 (“ERISA”) ECF No. 1.0n
November27, 2017, Defendants moved to dismiss Plaintiff's suit. ECF Nd=@ the reasons
stated below, Defendants’ Motion to Dismiss is GRANTED, and their requestdomegt’s fees
is DENIED.
BACKGROUND'?!
A. Plaintiff's First Pension Inquiry
Plaintiff worked forthe Security Trust Company of Rochester, New York, a predecessor

bank to BoA, between 1972 and 1986. In 2011, Plaintiff inquired about pension benefits owing to

! The following facts are taken from Plaintiff's Complaint, ECF Nourdless otherwise noted.
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her under the Legacy Plah. The Legacy Plan responded that it had no record of Plamitiff
participation in the plafut that she could demonstrate her participation by filling out a prior
employment questionnaire and retagit with documentation of her benefiBlaintiff filled out

the questionnaire, which requested that she provide “copies of any documentatiahverifies
employment history” such as “pay stubs or2forms” and any additional information from the
listed employer regarding retirement benefits, such as “@lS®ecurity Administration Potential
Private Pension Benefit Information letter, prior benefit calculat@mnsther document(s) from
Bank of America, or other employer named aboV&lielehan v. Bank of Am. Pension Plan for
Legacy CosFleetTraditional Benefit 5 F. Supp. 3d 410, 414 (W.D.N.Y. 2014).

Instead, Plaintiff sent a copy of an unsigned email from a former colleaghecatity
Trust Co. stating that Plaintiff had been B-fime employee at the bank, a form submitted to the
Social Security Administration (“SSA”) by Security Trust Co. on whichmtimme “KA Whelehan”
appears, and uncertified documentation from the SSA showing earnings forRtamtihe Bath
Volunteer Fie Departmentd. Plaintiff never worked at the Bath Volunteer Fire Department, so
this document was the result of 8SAerror.

In response, Plaintiff receivedletter from BoAstating thatthere was ndrecord of a
vested pension beneffor [her] and there [wereho documents indicating a benefit due.”
Whelehan5 F. Supp. at 414 Accordingly, BoA “determined there [was] no deferred vested
pension benefit payable to [her] from the Plaid.” A few weeks later, Plaintiff sent a letter to
BoA requesting review of the denial of benefits. Attached to the letteth@asame email from

her old colleague at Security Trust that she initially sent BoA, a payrolidémm Security Trust

2 The Legacy Plan is an employee benefit plan within the meaniBRISA § 3(2)(A). (Complaint  2.) The Plan
Sponsor is Bank of America Corporation and the Plan Adimatés is the Bank of America Corporate Benefits
Committee



Co. showingaxable wages for an unknown time period that was almost entirely redacted, and a
document from the SSKsting “Victor Central School District President Board of Education” with
an unattributed handwritten note stating “Bank reported wages under widrigdlat 415.

On November 17, 2011, BoA responded that it was treating Plaintiff’s letter asal for
claim for benefits under the Plan’s claims procedure and disclosed part airaefddetailing
the claims process to Plaintiffl. On February 7, 2012, BoA informed Plaintiff that it was denying
her claim because there was insufficient proof to establish a vested bettefiLegacy Planld.

More specifically, the letter explained that Plaintiff “could only be duemlBaefit if [her]period

of employment [with Security Trust Co.] made [her] eligible for Plan bené¢$he] participated

in the Plan, and [she] actually accrued a vested benefit under the Plan duringeficat] of
employment.id. BoA continued that it had “conducted a good faith exhaustive search,” but found
that “while predecessors to the Plan were maintained during this period [i.d., 1972 to i®88], t
Plan’s records did not indicate that [Plaintiff was] eligible for a vestedibeased” on her period

of employmentld. The letter from BoA noted thahe had provided the email from her old
coworker and other documents, but that she had failed to provide “any documentation (such as a
terminated vested letter pension benefit statement) to show that [she] [is] edtitb a vested
benefit under th@lan’ 1d. As a result, Bank of America waanable to verify that Plaintiff was
“eligible for a Plan benefit.d.

The letter noted tha®laintiff had 60 days to appeal the decisamd couldsubmitnew
evidence tosubstantiate her claimandit warned her that “[flailure to raise issues or present
evidence on review may preclude those issues or evidence from being presentedseayent
proceeding or judicial review of the claiimd. The letter further statedhat”[i]n reviewing the

decision on a benefit claim, the Benefits Appeals Committee shall have full autbariterpret



and apply in its discretion the provision of the [Legacy] Plan. Its decision shaithdeahd
binding.” Id.

Plaintiff appealedher claimand submitted two items of new evidence: 1) a record from the
SSA indicating earnings in 1972 from Security Trust Company and an undated, unsvweorn lett
from a former Security Trust Co. executive stating Plaintiff had workee@irBy Trust fom
1972 to 1988. BoA denied her appeal, stating that there was insufficient proof to estedsisua
benefit under the Plan. The BoA Benefits Appeals Comméitpéained that theyconducted a
further good faith exhaustive seatrdut had“not foundany records indicating that [she] [is]
eligible for a Plan benefit.Id. Furthermore, BoA didnot have any employment records or
information confirming [her] period of employment with Security Trust Comard/successor
organizations.ld. BoA noted th&aPlaintiff s submitted documentatieovasnotproof of a benefit
under thePlanand that shé&iled to provide the suggestpdnsion benefit statement or terminated
vested letter. Id. BoA further explained that proof of Plaintiffs employment with a BoA
predecessor bank such as Security Trust Co. did not constitute conclusive proof of thétyeligi
for retirement benefits under the Legacy Pleh. Finally, BoA informed Plaintiff that she
exhausted her appeals but could bring a civil action under Section 502(a) of ERISA.
B. First Federal Lawsuit

In 2013, Plaintifffiled alawsuitin theUnited SatesDistrict Court for theVestern District
of New York (“Whelehan’) against Defendants seeking the following:df)order determining
that she is a participant in thegacyPlan and awarding her pension benefits with respect to her
entire period of employment with Security Trust Co.; (2) a finding that Defesdiexd@tedSection
104(b)(4) ofERISA for failing to poduce documents within thirgays; (3 a finding that BoA

breached its fiduciary duty to her by failing to produce exte€mployment records; and g



finding that the Trustees of the Plan breached their fiduciary duty t&\frexiehan5 F. Supp. at
413.

Ultimately, JudgeMichael A. Telesca granted summary judgment in favor of Defendants
and dismissed the case with prejuditgk. at 42425. He found that Defendants’ denial of
Plaintiff's claim was not arbitrary and capricious and that there wasffirmative evidence in
the record that elucidate[d] Plaintiff's status as vested under the Rlaat"425. He noted that
the Benefits Appeals Committee had even “informed Plaintiff of several diffdoeniments she
could submit that would be probative of her claim for benrefégch as a terminated vested
letter—but she never submitted such documents or requested any documents relevanaito her cl
from Bank of America.’ld.

On April 11, 2014, Plaintiff filed a motion for reconsideration, which Judge Telescaddeni
with prejudice. See Whelehan v. Bank of Am. Pension Plan for Legacy Comybdedts
Traditional Ben, No. 6:12CV-6279,2014 U.S. Dist. LEXIS 12124@t *1 (W.D.N.Y. Aug. 29,
2014). On October 30, 2015, the Second Circuit affirrdedge Telescamuling, explaining that
Plaintiff's “lackluster” submissions to BoA in support of her pension claim was a “motley arra
of uncertified, ambiguous documehtand that BoA’s decision denying her claim was therefore
“not arbitrary or capricious¥Whelehan v. Bank of AM. Pension Plan for Legacy Compé&ihées
Traditional Ben, 621 F. App’x 70, 72 (2d Cir. 2015) (summary order).

Apparently unfazed bipsing three times in federal court, Plaintiff submitted an application
for benefits to the Legacy Plan on December 28, 20h& time,Plaintiff submitted new evidence
to BoA that she did not use to support imétial claim, includingan affidavit of employment by
Security Trust,anaffidavit of the formeiSenior Vice President for Human Resources of Security

Trust sharing his personal understanding of the Security Trust Pension Plan and Blaintiff



entitlement to benefits, @rrectedSSArecord that did not falsely indicate that Plaintiff worked
for the Bath Volunteer Fire Department, and an affidavit concerning SeCuwgt’'s publicatbns
of Plaintiff’'s employment.The Legacy Plan never responded to Plaintiff's application.
LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) provides that a party may move to desmiss
complaint for “failure to state a claim upon which relief can be granted.” FedvR? C12(b)(6).
In reviewing a motion to dismiss, a court “mustcept as true all of the factual allegations
contained in the complaintBell Atl. Corp. v. Twomb|y550 U.S. 544, 572 (2007), and “draw all
reasonable inferences in Plaintiff's faydraber v. Metro. Life Ins. Cp648 F.3d 98, 104 (2d Cir.
2011). To survive a motion to dismiss, a complaint must contain sufficient factual, metepted
as true, to “state a claim to relief that is plausible on its faosedmbly 550 U.S. at 570. These
factual allegations “mudte enough to raise a right to relief above the speculative legdeht
545, and “allow[] the court to draw the reasonable inference that the defendanteigdratble
misconduct allegetl Ashcroft v. Igbal556 U.S. 662, 678 (2009).

DISCUSSION

ERISA Claim

Plaintiff makes four allegations inithsuit: 1) that the Legacy Plan wrongfully denied
Plaintiff her benefits; 2) that the Plan failed to reply to Plaintifenefitsapplication within 90
days, as required under ERISA § 503; 3) that the'$failure to providePlaintiff copies of the
requested Plan and Summary Plan Description within 30 days violates her rights ul&i&r ER
8104(b)(4); and (4) that fiduciaries of the Plan breached their fiduciary dutsitif’l ECF No.

1.



Defendants igue that Plaintiff's claims are barred i®s judicatabecause she raising
the samallegations thathis Court dismisseth Whelehan with prejudice ECF No. 91 at 10
14. Plaintiff assertghatthis new suit is distinguishable, becaigkelehan merely involvedher
“effort to obtain a pension benefit estimate,” while this cas®lves her “right to have her
application for benefits processed in accordance” with ERISHe alsargues thatWhelehan |
... [does] not block review of the Plan’s new determination on the sufficiency of-idvadgluced
evidence.”ld. at 6. In other words, because Plainti§f advancing new claims arsibmitted
entirely new evidence to the Plan tiia@ Court did notorntemplate inWhelehan ,Ires judicata
does not applto this suit.

Plaintiff is correct that new fact&n bar the application ods judicataSee TechnoMarine
SA v. Giftports, In¢.758 F.2d 493, 500 (2d Cir. 2014) (“[W]hen p@stigment conduct is
sufficient to state a cause of action in its ewmithout the need to incorporate facts that preceded
the first suit—the later course of conduct underlying the second suit gives riseeto eanse of
action that is not barred bgs judicata’). For the reasons that followptvever,the Court need
not rely on the theory aks judicatato dismiss this suit

Even though Plaintiff’s initial suit was based on a request for pension stadusot a
formal benefitsapplication Defendants treated her initial request as a formal claim for benefits.
See Wheleharb F. Supp. at 415Where gplan has conferred discretion upon the administrator,
which the Legacy Plan has, reviewing court “willnot disturb the administrater ultimate
conclusion unless it is arbitrary and capricioud.’at 417. Judge Telesca employed this standard
of review inWhelehan | as did the Second Circuit. Under the arbitrary and capricious standard
of review, “a denial of benefits may be overturned only if it was without reason, unsupported by

substantial evidence or erroneous as a matter of Reniirovic v. Bdg. Serv.32-B-J Pension



Fund 467 F.3d 208, 212 (2d Cir. 2006). The district court may only consider the arguments and
evidence before the administrator at the time it made that decssiodoval v. Aetna Life & Cas.
Ins. Co, 967 F.2d 377, 380 (10th Cir. 1992).

Although the Second Circuit has not directly spokenthe issue, other courts have
explicitly denied the argument that phaintiff has “an unlimited right to submit additional
evidence’of entitlement to benefitddcCay v. Drummond Cainc., 509 F. Appx 944, 949 (11th
Cir. 2013). ThecloselyrelatedcasesBlair v. Metro.Life Ins.Co, 167 F. Supp. 3d 1272 (M.D.
Al. 2016) andBlair v. Metro. Life Ins.Co, 569 F. Appx 827 (11th Cir. 2014§“Blair II” and
“Blair 1,” respectively)areinstructivdy analogous case There, the plaintiff received long term
disability benefits under a plan administeredvistLife. Blair Il at 1276. MetLife terminatedhe
plaintiff's benefits after determining thahewas no longer eligible for thenhd. The pgaintiff
administrativelyappealed thdecision, but MetLife denied it, informinigerthat she hadxhausted
her administrative remedidsl. at 1275. Roughly two years latére gaintiff undertook what she
described as a “second appeal”dmpmitting additional evidend® MetLife in support of her
claim to disability benefitdd. at 1276.

The Eleventh Circuiand the Northern District of Alabanrajected the argument that
MetLife had an ERISAdriven obligation to reconsider the plaintiff's disability claimlight of
thenew evidence she submitted two years after MetLife rejected her agysetie district court
stated,

once a final denial of an ERISA claim has occurred and the claims administrator

has advised the plaintiff that she has exhausted her administrativdiesme

plaintiff's subsequent submissions in support of her firdéiermined benefits

claim . . . do not expand the scope of the record for determining ERISA liability.

Instead, those records are meaninglessavemts insofar as an administrator’s
exposure to ERISA liability is concerned.



Blair Il at1278. Like Metlife’s denial of theBlair plaintiff's claim on appealBoA’s denial of
Plaintiff's appeal was final and advisedrthat she had exhausted her administrative remedies.
Plaintiff's new evidence-which, as Defendants point out, is nearly identical to evidence that
Defendants, this Coyrand the Secondifeuit already rejected as inadequaie irrelevant and
does not expand the scope of the record for determining ERISA liability.

The Eighth Circuit’s reasoning Davidson v. Prudential Ins. Co. of Ame353 F.2d 1093
(8th Cir. 1992 is also instructive.The plaintiff there received disability benefits two years,
after which the administrator of his disability plan, Prudential, determinedasena longer
eligible for benefitsDavidson 953 F.2d at 1094. The plaintiff accepted Prudential’s offer to
submit additional evidence and request a reconsideration of the digniafter considering new
evidence, Prudential upheld its initial decision denying Plaintiff’'s contieligibility for benefits.
Id. The plaintiff brought an ERISA action against Prudential in federal district,ambich he
lost. See id. The plaintiffarguedon appeathatthe district court erred when it failed to remand
the case to the administrator to consider a vocational report that had beeadoedfmrfederal
litigation commencedd. at 1095.

The Eighth Circuit rejectethe plaintiff's argument, stating thdhe additional evidence
“was known or should have been known to [the plaintiff] during the administrativegoliogs”
and that “if [the paintiff] believed the evidence he now offers was necessary for Prudential to
make a proper benefits determination, [the plaintiff] should have obtained this evidence and
submitted it to Prudential.ld. Having “failed to do so,” the plaintiff's “offer of additional
evidence at this point amounts to nothing more than-géesgt attempt to quarrel WwiPrudential's
determination” that he was ineligible for benefid. The sameeasoningapplies here The

additional evidence that Plaintiff wants Defendants to consider+the affidavits from her



former coworkers angdublications of her status as a Secufityst employee-were available to
her when she pursued benefits at the administrative level, but she failed to submd Bmin t
Moreover,Defendantexplicitly told her the types of documerntst she could submit on appeal
to support her claim, but sHailed to do so. The documents seeks to submit to Defendants
now aresimilar to those that Defendants and two federal courts have already rejébtes].ler
“last-gasp” attempto fight BoA’s final and binding rejection of her benefass.
. Attorney’s Fees

ERISA provides that “in any action under this subchapter . . . by a participant, mgefici
or fiduciary, the court in its discretion may allow a reasonable attorfesyand costs of action to
either party.” ERISA 8§ 502(g)(1). Courts may consider five factors in cheridirequest for
attorney’s fees: (1) the degreetbé offending party’dad faith; (2) theparty’s ability to satisfy
anattorney feaward; (3) whether an award of fees would deter others; (4) the merigspaities’
positions; and (5) whether the action conferred a common benefit on a group of ptapaoast
Chambless v. Masters, Mates & Pilots Pension P& F.2d 869, 871 (2d Cir. 1987).

Courtsthat have evaluated thefive factors “very frequently suggest that attormsefees
should not be charged against ERISA plaintifSritelli v. Fidelity Natl Title Ins. Co. of New
York 554 F. Supp. 2d 360, 363 (E.D.N.Y. 200B)e Second Circuit in particular has observed
thatlosingdefendarg “must have violated ERISA, thereby depriving plaintiffs of rights under a
pension plan and violating a congressional mandate,” whdosasg plaintifs “will not
necessarily be found ‘culpable,” but may be only in error or unable @ e case.Salovaara
v. Eckert 222 F.3d 19, 28 (2d Cir.2000). Moreover, @iecuit has statedhat a decision to grant

attorneys fees, although “uniquely within the province of a district court” must be “made with
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restraint and discretidghSchlaifer Nance & Co. v. Estate of Warht94 F.3d 323, 334 (2d Cir.
1999).

The first factor regarding “bad faith” is “the most significant to the divdedermination
whether a defendant should be awarded attorney’s fees in an ERISAs€xttitadli, 554 F. Supp.
2d at 364. Onthe first factor, Defendants argue thBtdintiff has brought this lawsuit in bad faith
knowing that her claims are barred under the doctrine®fudicata’ ECF No. 91 at 2122.
Plaintiff's brief, howevergenuinelyindicates her belief thalits lawsuit was hsed on new facts,
and it is not apparent that bad faith motivates this latest attempt, however misguddébnally,
this Court did not ultimatelipase this decision aes judicata Accordingly, the first factor does
not weigh in favor oDefendants

The second factor, “ability of the party to satisfy an award of attorneyss’ f@eighsin
favor of Defendants. Defendants accurately note that “Plaintiff has damtedsthat she has the
resources to assume the benefits and burdens of litigation by engaging in proikgegexhl up
to the Supreme Court,” and that “as of July 18, 2013, Plaintiff was in a very affluendpasit
president and CEO of Upstate Bank.” ECF Nd. 8t 22. Plaintiff has na refuted Defendast
findings, so this factor weighs against her.

The third factoof deterrenceshould be used as a shield, to protect beneficiaries from the
fear of having to pay to pursue an important ERISA claim invkateof failing to prevaiand not
‘as a sword to discourage beneficiarigem pursung certain meritless claimsCritelli, 554 F.
Supp. at 368.Even if it might discourage similar suitsan award of attornéy fees in this
instancé in which Defendants seek to use the factor as a stweodild work against ERISA

purpcse in protecting beneficiariedd.
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The fourth factor of merits clearly weighs in favor of Defendants, who won the Maotion t
Dismiss, but because thed@rt has already determined that Plaintiff did not actaia faith . . .
Plaintiff' s position can hardly be deemed to be so disproportionately meritless as to hstify t
imposition of an award of attornesyfees.”ld. at 369.

Defendants argue that the fifth factor of “whether the action conferred a commefit be
on a group of plan participantsieighs against Plaintiff becauiee Plan “has to spend money
defending itself against frivolous litigation.” ECF Nel%%t 23. While Plaintiff’'s unsuccessful
suit did not confer a common benefit on a group of plan particidaetendants do not cite a case
wherethe court used thaaintiff's failure against hinbasedn this fifth factor nor will this Court
do so now.

Based on thdive-factor analysis above, the Court declines to award attorney’s fees to
Defendants.

CONCLUSION

For the reasons stated, Defendahotion to Dismiss(ECF No.9) is GRANTED and

Plaintiffs Complaint (ECF No. 1) is DISMISSEDrhe Defendants’ request for attorney’s fees is

DENIED. The Clerk of Court is directed to close this case.

IT 1S SO ORDERED.

Dated: August 14, 2018

Rochester, New York QW Z Q

HON. ERANK P. GERACIJR.
Chief Judge
United States District Court
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