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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DANA McCARRICK,
Plaintiff, Case # 18CV-6435FPG

V.
DECISION AND ORDER

CORNING, INC.,
Defendant

INTRODUCTION

Plaintiff bringsthis action for discrimination and retaliation under the Americans with
Disabilities Act (“the ADA”), the Family Medical Leave Act (“FMLA”), andatNew YorkState
Human Rights Law (“N'BHRL"). The Courtpreviouslygranted Defendant'siotion todismiss
Plaintiff's pro secomplaint but gave Plaintiff an opportunity to fdeamended eamplaint. ECF
No. 18. Thereatfter, Plaintiffetained an attorneyhofiled anAmended ©@mplaintthat Defendant
now movesto dismisspursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a
claim upon which relief can be granted. ECESN2D, 23.For the reasons that follow, Defendant’s
motion to dsmiss iISGRANTED IN PARTandDENIED IN PART.

DISCUSSION

Plaintiffs Amended Complaint

Plaintiff allegeshat Defendantinlawfully terminated his employmefdr takingmedical
leavewhen he dislocated his elbow. ECF Nof82, 3, 25, 26, 38DefendanemployedPlaintiff
as aprocesgtechnicianfrom August 2012until July 5, 2017 Id. f 23 35 On June 23, 2017,
Plaintiff fell outside of his workplace and dislocated his elbold. § 25. Plaintiff told his
supervisor that he needed to take leave due to his injury and sent his supervisor giidiiges

elbow andh note from his doctor regarding his diagnosis 27, 28, 31 According toPlaintiff,
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a provider who treated his elbow time emergencyoom said Plaintiff “may not return to work
until seen and cleared Ipg] physician.” I1d. § 29. Plaintiff claims that hevas“disabled at that
time” because he could not use his aronmally, but that his injury was tempogaandafter his
short recovery timehe would have been able to perform the essential functions of his§Gl
No. 22 11 26, 34.

Plaintiff alleges he was not informed@éfendant’deave policies and was told to use paid
time off before usindeave under theMLA. Id. f R, 33 Plaintiff's supervisor also “assured”
him that “his job was safe despite his injury and FMLA leavil” § 36. When he returned to
work on July 5, 201,7he was fired.ld. 1Y 37, 38. Plaintiff was toldthat he was being fired for
making a“derogatory’ comment about a feméalandwas later told he wasot ‘“fit for [the] role.”

Id. 711 39, 40.
Il. Legal Standard

A party may move to dismiss a complaint for “failure to state a claim upon which relie
can be granted.” Fed. R. Civ. P. 12(b)(&).reviewingsuch amotion, a court “must accept as
true all of the factual allegations contained in the complaiBgll Al. Corp. v. Twombly550
U.S. 544, 572 (2007), and “draw all reasonable inferences in Plaintiff's faizabér v. Metro.

Life Ins. Co, 648 F.3d 98, 104 (2d Cir. 2011). To survive a motion to dismiss, a complaint must
contain sufficient factual mattesiccepted as true, to “state a claim to relief that is plausible on its
face.” Twombly550 U.S. at 570. “A claim has facial plausibility when the plaintiff pleadsidic
content that allows the court to draw the reasonable inference that the deferiddie for the
misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009). The application of this standard
is “a contextspecific task that requires the reviewing court to draw on its judicial iexgerand

common sense.1d. at 679.



[l Analysis
A. ADA Claims
1. Discrimination under the ADA

Defendant argues that Plaintiff was not disabled within the meaning of the ADA
Court agrees

To state a ADA claim for discrimination “a plaintiff must show by a preponderance of
the evidence thal) hisemployer is subject to the ADA; (R was disabled within the meaning
of the ADA; (3)hewas otherwise qualified to perform the essential functions of his job, with or
without reasonable accommodation; andh@¥sufered adverse employmentiact because of his
disability.” Sista v. CDC Ixis N. Am., In&145 F.3d 161, 169 (2d Cir. 200@)ternal quotation
marks and citation ortied).

Plaintiffs Amended Complainfails on the second elememn individual is disaked
within the meaning of the ADA if he: (1) has “a physical or mental impairment thabstibiy
limits one or more major life activities”; (2) has “a record of saahimpairment”; or (3) is
“regarded as having such an impairment.” 42 U.S.C. 8§ 12)@2¢(C). “Major life activities
include functions such as caring for oneself, performing manual tasks, walkiimgy, $earing
and working, and must be of central importance to daily lifériffin v. Brighton Dental Grp.
No. 09CV-6616P, 2013 WL 1221915, at *3 (W.D.N.Y. Mar. 25, 20i8)efnal quotatio marks
andcitations omitted).

A dislocatedelbowis nota disability under the BA becausétemporary conditions do
not constitute an actionable disabilityGuary v. Upstate Nat'l Banl618 F. Supp. 2d 272, 275
(W.D.N.Y. 2009)(citing Jackson v. Nor Loch Manor HCE34 F. App’x 477, 477 (2d Cir. 2005))

see alscShaughnessy v. Xerox Carplo. 12-CV-6158T, 2015 WL 1431687, at *QV.D.N.Y.



Mar. 27, 2015)“The Second Circuit Court of Appeals has held thatgewere impairments that
are expected to last no more than seven months are not disabilities unéiBAtfidinternal
guotations and citeins omitted)) By Plaintiffs own admission, his injury was “temporary in
nature—he was able to return to work within two weeks amaild have been able perform all
essential functions of his job. ECF No. 22  34.

Moreover, Plaintiff fails to allege any facts indicating how his major life actswiiere
substantialljfimited by his injury Plaintiff alleges he could not use his arormally orwork for
two weeks whichis insufficientto assert a claim under the ADAeeAdams v. Citizens Atte
Bureay 187 F.3d 315316-17(2d Cir. 1999)per curiam)plaintiff did not suffer from a disability
under the ADA where his back, neck, and knee injuries rend@mednable to work for three
anda-half month$; Kruger v. Hamilton Manor Nursing HomeO F. Supp. 3d 385, 389
(W.D.N.Y. 2014)(“Plaintiff admits that the physical limitation she sustained from breaking her
arm only‘temporarily affectedher daily activitis. Although Plaintiff alleges that her broken arm
limited the major life activities dtaring for oneself ... andorking , she fails to allege any facts
supporting or further describing how her broken arm limited these activitiestifPlaifailure to
provide support for her assertions regarding major difdvities renders them inadequate.
(internal citations to the record omittedijamilton v. Niagara Frontier Transp. AuttNos. 00
CV-300SR, 06CV-863SR, 2007 WL 2241794, at *12 (W.D.N.Y. July 31, 20@Ri(tiff did not
suffer from a disability undethe ADA where his sprained ankilgury wasresolved withinten
weeks)

Accordingly, Defendant’s motion to dismiss Plaintiffdiscriminationclaim under the

ADA is GRANTED.



2. Retaliation under the ADA

To state a retaliationlaim under the ADA, a plaintiff must alleg€l) participation in a
protected activity; (2) that the defendant knew of the protected activityy é@)\eerse employment
action; and (4) a causal connection between the protected activity and thes aydoyment
action.” Littlejohn v. City of New Yorkr95 F.3d 297, 3146 (2d Cir. 2015)internal quotation
marks and citatiommitted. Defendant argues th&aintiff failed to plausibly allege a causal
connection between his termination and takeaye ECF No. 23at 10. In oppositiorRlaintiff
assertdhat the temporal proximity betwedris leave and terminatiosufficiently demonstrates
retaliationto defeat Defendantiotion to dismiss

The Court agrees with PlaintiffSeeRagusa v. Malverne Union Free Sdbist., 381 F.
App’x 85, 89 (2d Cir. 2010)fihding that temporal proximity between the protected activity and
adverse employment actiosatisfies the causation element pfajntiff's] prima faciecase”)
(summary order)Rodriguez v. AtriaSenior LivingGrp., Inc., 887 F. Supp. 2d 503, 513
(S.D.N.Y. 2012) (equest for extension of FMLA leave deemed a protected actarity
termination deemed an adverse employment actelaintiff has sufficiently alleged thae took
leave,his employer had notice of his leaamdDefendanterminated his employment the day he
returned Accordingly,Defendant’s motion to dismiss Plaintiffstaliationclaimunder the ADA
is DENIED.

B. FMLA Retaliation Claim

To state aetaliationclaim under theFMLA, a plaintiff musthavebeen eligible to take
FMLA leave.

Plaintiff has nopled facts sufficient tsupport the inference that he was eligible for FMLA

leave. Eligibility under the FMLA"is a threshold issue, and it is insufficient for Plaintiffrierely



assert in a conclusory manner that he is eligible without stating any facts tteettoréte definition
of an eligible employee.’Smith v. Westchester Gty69 F. Supp. 2d 448, B§S.D.N.Y. 2011).
(quotation marks andrackets omitted) “[T]o be an eligible employeleinder the FMLA] a
person must have been employed by his employer for at least twelve months and mustheve w
at least 1,250 hours in the twelve months preceding the le&paiflock v. NYNEX949 F. Supp.
1022, 1033 (W.D.N.Y. 1996)PIlaintiff staed only thatDefendantemployed himfrom August
2012to July 5, 2017. ECF No. 22 | 1®@laintiff alleges o other facts sufficient for the Court to
determinewhetherPlaintiff worked the requisite hours in threlevanttime period. Accordingly,
Defendant’s motion to dismiss Plaintiff's retaliation claim under the FMLBRANTED.

C. NYSHRL Claims

1. NYSHRL Discrimination Claim

Defendant argues that the Court lacks subject matter jurisdiction over PRMWBHRL
discrimination chimbecausé& wasalready adjudicated by tiNdew York Statéivision of Human
Rights(*NYSDHR”). New York Executive Lav@g 297(9)states that a plaintifishall have a cause
of action in any court of appropriate jurisdiction for damagesunless such person had filed a
complaint hereunder or with any local commission on human rigi@surts inthis Circuit have
held that § 297(9)generally provides a jurisdictional bar to judicial resolution once a plaingff ha
brought his statéaw discrimination claim before thslYSDHR].” Haygood v. Unity Health Sys.
No. 6:14CV-6474 MAT, 2015 WL 3484943t *5 (W.D.N.Y. June 2, 2015xff'd sub nom.
Haygood v. ACM Med. Lab., In6G42 F. App’x 27 (2d Cir. 201§summary order).

Here, it appears that PlaintiffS'lYSHRL discrimination claim isbarred becausée
NYSDHR found that therezasno probable caude believe that Defendant discriminated against

Plaintiff. ECF No.23-2 at 23. Moreover, the Coumreviouslyordered Plaintiff tasubmit the



requisite documentso it could evaluate whether it has subject matter jurisdiction over his
NYSHRL claims, ECF No. 18 at 8, but Plaintiff did not do’so.

Accordingly, Defendant’s motion to dismiss Plaintiffs NYSHRliscriminationclaim is
GRANTED.

2. NYSHRL Retaliation Claim

To state aetaliationclaim under the&NYSHRL, a plaintiff musshow ‘(1) participation in
a protected activity known to the defendant; (2) an adverse employment action; arch(3pl
connection between the protected activity and the adverse actimusel v. Rochester Ingif
Tech, 6 F. Supp. 3d 294, 303 (W.D.N.Y. 2014).

Taking FMLA leave is not a protected activity under the NYSHBbtomayor v. City of
New York 862 F. Supp. 2d 226, 263.D.N.Y. 2012) (While [plaintiff] alleges that she was
retaliated against for taking FMLA leave, this is notpaotected activityunder. . . he
NYSHRL."). Accordingly, Defendant’s motion to dismiss Plaintiff's NYSHRL retaliatobsim

is GRANTED.

L with its motion to dismiss, Defendant submitted the Determination ather @fter Investigatiothat the NYSDHR
issuedfinding no probable cauge believe Defendant discriminated against PlaintCF No. 232 at £3. The
Court is entitled to take judicial notice thfe records of state administrative procedanes does so hereEvans v.
New York Botanical GardeiNo. 02 Civ.3591 RWS, 2002 WL 31002814 4t(S.D.N.Y. Sept. 4, 2002)
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CONCLUSION
Defendant’smotion todismiss (ECF No23) is GRANTED IN PART andDENIED IN
PART. This case will proceed to discovery on Plaintiff's ADA retaliatiomclanly. By separate
order, the Court will refer this case to a magistrate judge for pretriadguiows.

IT 1S SO ORDERED.

Dated:October 30, 2019
Rochester, New York /d%

HON/FRANK P. GERACI, JR.
Chief Judge
United States District Court



