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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MICHAEL BOTSFORD,
DECISIONAND ORDER

Raintiff,
18-CV-6911L

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

Plaintiff appeals from a deniaf disability benefits bythe Commissioner of Social
Security (“the Commissioner”). The actionase brought pursuant to 42 U.S.C. 8405(g) to
review the March 2, 2015, plaintiff, then fortyaei years old, filed applications for a period of
disability and disability insance benefits, and Supplemeng&écurity Income, alleging an
inability to work since January 1, 2012 (lagemended to March 2, 2015). (Administrative
Transcript, Dkt. #9 at 16). Hiapplications were initially deed, and plaintiff requested a
hearing. Two video hearings veesubsequently held befofgministrative Law Judge (“ALJ”)
Roxanne Fuller, and on August 16, 2017, the ALJ issugekcision finding plaitiff not disabled.
(Dkt. #9 at 16-33). That decision became fimal decision of the Commissioner when the
Appeals Council denied reviemn October 15, 2018. (Dkt. #9 a#l]l- Plaintiff now appeals.

The plaintiff has moved for remand of theatter for the calculation and payment of
benefits, or in the alternative for further peedings (Dkt. #11), andeiCommissioner has cross

moved (Dkt. #13) for judgment on the pleadingstsuant to Fed. R. Civ. Proc. 12(c). For the
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reasons set forth below, the plaintiffs motiemdenied, the Commissier's cross motion is
granted, and the decisiop@ealed-from is affirmed.
DISCUSSION

Determination of whether a claimant is disablthin the meaning of the Social Security
Act follows a well-known five-step sequential aevation, familiarity with which is presumed.

See Bowen v. City of New York, 476 U.S. 467, 470-71 (1986)See 20 CFR §8404.1509,
404.1520. The Commissioner’s decisioatth plaintiff is not disablethust be affirmed if it is
supported by substantial eviden and if the ALJ applied the correct legal standar8= 42
U.S.C. §405(g)Machadio v. Apfel, 276 F.3d 103, 108 (2d Cir. 2002).

The ALJ’s decision summarizes plaintiff’s medl records reflectintgeatment for bipolar
disorder, anxiety disorder, polyssthnce abuse, and degenerative disc disease of the lumbar spine,
which the ALJ concluded together constituted a seiepairment not meeting or equaling a listed
impairment. (Dkt. #9 at 19).

The ALJ found that plaintiff rathe residual funainal capacity (“RFC”) to perform light
work, with the following limitations: no more thasccasional climbing of ramps or stairs; no
climbing of ladders, ropes or scaffolds; norsthan occasional baleing, stooping, crouching,
kneeling or crawling; no more than occasional exposure to moving mechanical parts; no more than
occasional operation of a motor vehicle; no nthes occasional exposure to unprotected heights;
able to perform routine and repetitive tadksited to low stress work, defined as having only
occasional decision-making required and only occasional changes in the work setting; no
interaction with the public, and no more thancasional interaction with coworkers and/or

supervisors. (Dkt. #9 at 21-22).



When given this RFC as a hypothetical questibthe second hearing, vocational expert
Jessica Conners testified that swohindividual would not be ébto perform plaintiff's past
relevant work as a carpet cleaner, but could perform the representative positions of small parts
assembler, electronics worker and mail clerk. (Dkt. #9 at 32).

Plaintiff's primary contention is that the Alefred when he declined to grant controlling
weight to the opinion of plaintiff's treating psychiatrist, Dr. Robert Weisman (“Weisman”), who
cosigned an opinion by plaintiff’ treating therapist, licensed clinical social worker Raquel
Martinez-Calleri (“Martinez-Calleri”. The April 28, 2017 opinion was based on treatment
commencing January 20, 2014, witlerapy sessions every 2-&&ks and medication adjustments
every 4-12 weeks. It noted plaintiff's diagnosssanxiety, personalitylisorder and alcohol
dependence in remission, and eththat “[wlhen symptomatic, pant has presented repeated
psychotic symptoms in addition to auditory andual hallucinations . . . He has been sober for
several years, but residual symptoms and reegeneralized anxiety significantly limit his
functioning.” (Dkt. #9 at 870). The opinion imdites that in addition to several “moderate”
limitations, plaintiff has “marked” limitations i respect to understanding and responding to
social cues, interacting with others without argmtativeness or irritaliiyy, completing tasks in a
timely manner, and working iroordination or proximity to others, and “extreme” limitations in
this ability to respond appropridyeto others, cooperate and hamdbonflict with others, and get
along with coworkers. The opinion furthertisgted that although plaintiff has no difficulty
performing activities of daily livingplaintiff would be late and/oabsent from work more than

four days per month. (Dkt. #9 at 870-75).

! The record contains no progress notestber records authored by Dr. Weismatt.is unclear whéter, or to what

extent, plaintiff had any ongoing treatment relationship with Dr. Weisman sufficient to remdetrigiating physician
for purposes of the rule. Nonetheless, because the Court finds that the ALJ furnisheshgood for the weight
given to Dr. Weisman'’s opinion, resolution of whether he was, in fact, properly considered as@ ptaatician is

unnecessary.
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It is well-settled that “the medical opiniasf a claimant’s treating physician is given
controlling weight if it is wellsupported by medical findings amet inconsistent with other
substantial record evidence.Shaw v. Chater, 221 F.3d 126, 134 (2d Cir. 2000). In determining
what weight to give a treating physician’s opimj the ALJ must considefl) the length, nature
and extent of the treatment ridenship; (2) the frequency afxamination; (3) the evidence

presented to support the treating physician’s opirfidnwhether the opinion is consistent with the

record as whole; and (5) wiet the opinion is offered byspecialist. 20 C.F.R. §404.1527d)

Further, the ALJ must articulate his reasonsaB®igning the weight & he does accord to
a treating physician’s opinionSee Shaw, 221 F.3d at 134.See also Snell v. Apfel, 177 F.3d 128,
133 (2d Cir. 1999). An ALJ’s failure to applyetitreating physician rule factors and give good
reasons for declining to gracontrolling weight is typally reversible error.ld., 177 F.3d 128 at
134. “If, however, ‘a searching review of the record’ assures [the Court] that the substance of the
treating physician rule vganot traversed,” and the recorcetwise provides “good reasons” for
the weight given to the treating physicig@pinion, affirmance may be appropriatEstrella v.
Berryhill, 925 F.3d 90, 96 (2@ir. 2019) (quotindHalloran v. Barnhart, 362 F.3d 28, 32 (2d Cir.
2004)).

Here, while the ALJ acknowledged that Dkeisman was a treating mental health
provider, the ALJ did not explidit mention the treating physiciamile or discuss the relevant
factors in detail. Nonetheledbe ALJ set forth seeral “good reasons” fdmer decision to grant
the opinion “little” weight. Initily, the ALJ noted that the limitations indicated in the opinion
with respect to interaction with others weret supported by the reahrgiven that when the

plaintiff presented for therapy appointments, hermexhibited a normal, neutral mood with a full

2 Changes to the Administration’s regulations regarding the consideration of opinion evidence eliminate application
of the “treating physician ruldor claims filed on or after March 27, 2017For the purposes of this appeal, however,
the prior version of the regulation applies.
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range of affect. He also consistently denied aggressive behavior, and showed intact judgment and
good impulse control. Per a May 16, 2016 progress by Ms. Martinez-@lleri: “[plaintiff]
reports maintained psychiatric stability abdseline functioning sinceur last session. At
baseline [he] experiences mild to moderate galiof anxiety and occasionally mild feelings of
depressed mood.” (Dkt. #9 at 718). On JuR, 2016, Ms. Martine-Cati again described
plaintiff's baseline as “mild to moderate fegs of anxiety and occasionally mild feelings of
depressed mood,” and noted that “[h]e infraglyeexperienced depersonalization/dissociative
episodes but these brief episodes would usuallyrestiive within an houor two.” (Dkt. #9 at
729). With respect to plaintiff's ability to comgie tasks and work with others without being
unduly distracted, the ALJ noted that the “ket” limitations opined by Dr. Weisman were
inconsistent with consistent examinationndings of intact thought processes, normal
concentration, and intact memory. (DK® at 682, 690, 693, 697, 703, 739, 742, 749, 756, 860).
Although Dr Weisman had found that plaintiff hagrked limitations in changing activities or
work setting, and would be latr absent more than four W per month, the ALJ cited to
plaintiff's statements that his intrusive and dissociative episodes are mild-to-moderate, brief and
infrequent, and noted that s demonstrated no difficultytamding regular psychotherapy
sessions, attending an outpatient chemical niggrecy program, and maging his medications.
Plaintiff argues that in citing evidence tlwntradicted Dr. leman’s opinion, the ALJ
cherry-picked the record. For example, at trvemtment sessions in September and November
2015, plaintiff inconsistently descritédis intrusive or dissociativepisodes as: lasting up to four
hours and occurring less than once a month; atichépup to six hours aratcurring several times
per month. (Dkt. #9 at 684, 691). Plaintiff alsoints to his hearing $émony that he’s too

depressed to leave his bed at least one day pér s@eEnds an entire week in his room once every



few months, and on some occasions, has missFdpih appointments because he overslept or
forgot about them. (Dkt. #9 at 78, 85-88).

Federal courts reviewing sockcurity decisions have longtarized “cherry picking” of
evidence by ALJs — that is, setively creditig evidence that supports the ALJ’s conclusions
while disregarding contradictory ieence from the same sourcé&ee Artinian v. Berryhill, 2018
U.S. Dist. LEXIS 5988 at *20-*21 (B.N.Y. 2018) (collecting casgs “Cherry picking’ can
indicate a serious misreading ofdasnce, failure to comply with éhrequirement that all evidence
be taken into account, or both.I'd. (citing Younes v. Colvin, 2015 U.S. Dist. LEXIS 43471
(N.D.N.Y. 2015)).

Nonetheless, it is proper for the ALJ to oohgdit portions of medal source opinions, or
to weigh different components differently, smdj as the ALJ provides sound reasons for doing so.
See Veino v. Barnhart, 312 F.3d 578, 588 (2d Cir. 2002)ee also Fiorello v. Heckler, 725 F.2d
1754, 176 (2d Cir. 1983), (“[a]lthough va® not require that, in rejiéag a claim of disability, an
ALJ must reconcile explicitly every conflictirghred of medical testimony, we cannot accept an
unreasoned rejection of all the medical evidencehe claimant’'s favor”) (internal citations
omitted).

Here, the ALJ acknowledged that plaintiffad also had abnormal mental status
examinations (for example, exhibiting a dysphgadigsthymic, tearful moodnal/or sad effect), but
found that on balance, plaintifftfepressive symptoms were generally mild to moderate. (Dkt. #9
at 20). While the plaintiff did on two occasiodsscribe more dramatic episodes of intrusive
thoughts or dissociative episodes trast majority of his psychiat treatment notes describe his
intrusive/dissociative episodes as brief and oocesj and it was withithe ALJ’s purview to

resolve such conflicts in the record. Finallye tiLJ’s decision not to credit plaintiff's testimony



concerning his difficulty in mainiaing attendance — particularin light of record evidence
testifying to his regular attendance at substaabuse treatment and mental health therapy
appointments, and plaintiff's testony that he is able to engaigelependently in daily self-care —
was not erroneous. (Dkt. #9 at 21).

In short, while a treating physician’s opinionestitled to controllig weight where it is
“well supported by medical findgs,” the opinion by Dr. Weisman is lacking in such support
given the overwhelmingly normal-to-moderate objexfindings reflected in plaintiff's treatment
notes. The reasons given by the ALJ for declining to afford the opinion controlling weight —
including its inconsistency with the recordashole — provided, however narrowly, a sufficient
basis for giving the opinion “little” weight. Notwistianding the ALJ’s failure to explicitly apply
the treating physician rule factors, the Court finds that the “substance of the treating physician rule
was not traversed,” and that the ALJ gave “gaasons” for declining to grant controlling weight
to Dr. Weisman’s opinion.Halloran, 362 F.3d at 32.

The Court also notes that the ALJ's mental RFC findings were otherwise supported by
substantial evidence of record. Such eve#gemcluded the opinion afonsulting psychologist
Dr. Yu-Ying Lin, who examineglaintiff on June 1, 2015 and det@ned that plaintiff could
follow and understand simple instructions, perfasimple tasks indepdently, and learn new
tasks. Dr. Lin found that due to “disttdwmlity and substance abuse,” plaintiff was
moderately-to-markedly limited in dealing appriately with stress, moderately limited in
maintaining attention and concentration, parfmg tasks independentlgnd making appropriate
decisions, and mildly limited in maintaining a regudahedule and relating adequately to others.
(Dkt. #9 at 413-17). The ALJ ga Dr. Lin’s opinion “partial” weight, finding that while the

record supported “moderate” limitations wittegard to stress, it did not demonstrate



“moderate-to-marked” stress-based limitatioriBhe ALJ otherwise credited Dr. Lin’s opinion,
and incorporated limitations into her RFC findiegaccount for all of the other mental limitations
Dr. Lin identified. (Dkt. #9 at 29-30).

In summary, | find that the weight given byetALJ to the medical opinions of record was
appropriate, and that the ALJdecision is supported by subsiahtevidence, ad is not the
product of legal error.

| have considered the remainder of pldftgtiarguments, and find them to be without
merit.

CONCLUSION

For the foregoing reasons, plaintiff’'s motitmvacate the ALJ’s decision and remand the
matter (Dkt. #11) is denied, atlie Commissioner’s cross motiorr jadgment on the pleadings
(Dkt. #13) is granted. The ALJ’s decision firaned in all respects, and the complaint is
dismissed.

IT 1S SO ORDERED.

e 0 A

DAVID G.LARIMER
United StateDistrict Judge

Dated: Rochester, New York
March 18, 2020.



