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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SUSAN ROY, on behalf of hersadhd
al others similarly situatd
Plaintiff, Case #19-CV-6122FPG
DECISION AND ORDER
V.

ESL FederaCredit Union,
Defendans.

INTRODUCTION

Plaintiff Susan Roy tings this putative classction againsbefendanESL Federal Credit
Unionfor breach of contracbreach of the covenant of good faith anddealing, and violatios
of New York General Business LaffGBL") Section 349(a). ECF No. 3®laintiff is a share
draft (checking) account holder at ESL walteges thatwo of ESL's fee-chargingpractices
breachthe Account Agreemenitbetveen ESL and its customer3he first is ESLs practice of
chargingoverdraft oninsufficient fundg* OD/NSF") feeson Automated Clearing HougeACH”)
transactiongventhougha cusbmers account balance is sufficient to cover the transatidhe
second is ESIs practice othargingmultiple OD/NSFfees pef'insufficient funddtem’ on ACH
transactions ESL responds that theccount Agreemenexpresslyauthorizeghesepractices and
thereforeESL did not breaclit. Because the Court finds that thecount Agreemenis ambiguous
as towhetherit allows these practiceESL s motion to dismisPlaintiff's breach of contract and
GBL claimis DENIED. However, themotion isGRANTED as to Plaintiffs covenantof good

faith and fair dealing claim.

! Various separate documsrgovernthe relationship between ESL and its customers. The first Satiemgs and
Checking Disclosure Terms and Account Agreement (thésclosure Ageemerit). ECF No. 362. Thesecond is
the Electronic Fuds Transfer Disclosure Statement and Agreement“@kg Agreenent). ECF No. 312. The
third is theFee Schedule ECF No. 301. The Court collectiely refers to these documents as thecount
Agreement.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nywdce/6:2019cv06122/121941/
https://docs.justia.com/cases/federal/district-courts/new-york/nywdce/6:2019cv06122/121941/57/
https://dockets.justia.com/

LEGAL STANDARD

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a complaint
muststatea plausible claim for reliefAshcroft v. Igbal556 U.S. 662, 679 (2009) (citifgell Atl.
Corp. v. Twombly550 US. 544, 5556 (2007)). In considering th@ausibility of a claim, the
Court must accept factual allegations as true and draw all reasonable inferenegdamtiff s
favor. Faber v. Metro. Life Ins. Cp648 F.3d 98, 104 (2d Cir. 2011). At the same time, the Court
is not required to accord[llegal conclusions, deductions, or opinions couched as factual
allegations . . . a presumption of truthfulnésk re NYSE Specialists Sec. Liti§03 F.3d 89, 95
(2d Cir. 2007) (quotation marks omitted). Along with the facts alleged in the comipdeif, a
court may consider any documents attached to, incorporated by reference in, or integral to the
complaint. DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010).

DISCUSSION

Breach of Contract Claims

“On a motion to dismiss, the Court may dismiss a breach of contract claim toe tail
state a claim if theplain languageof the contract contradicts or fails to support the plaistiff
allegations of breach.Perks v. TD Bank, N.A444 F. Supp. 3d 635, 639 (S.D.N.Y. 20@fjing
Orchard Hill Master Fund Ltd. v. SBA Comme Corp, 830 F.3d 152, 156 (2d Cir. 20)6)'he
“court maydismiss a breach of contract claomly if the terms of the contchare unambiguous.”
Orchard Hill, 830 F. 3d at 156 Whether or not a writing is ambiguous is a question of law to be
resolved by the courts. Orlander v. Staples, Inc802 F.3d 289, 294 (2d Cir. 2015) (internal
guotation marks and citations omitted). A contract is ambiguous under New Y driki@avterms
could suggest more than one meaning when viewed objectively by a reasonably intellgmnt per

who has examined the context of the entire integrated agreement and who is cognizant of t



customs, practices, usages and terminology as generally undeirstthed particular trade or
business.”Chesapeake Energy Corp. v. Bank of N.Y. Mellol€d., N.A, 773 F.3d 110, 114 (2d

Cir. 2014) (internal quotation marks and citation omitt€e)nverselya contract is naimbiguous

if its “language has a definite and precise meaning, unattended by danger of
misconception . . .and concerning which there is no reasonable basis for a difference of dpinion.
Id. (internal quotation marks and citation omitted).

A. ESL’s Practice ofCharging OD/NSF FeesUsing theAvailable BalanceMethod
Rather than the Actual/Ledger Balance Method

Plaintiff first claims that ESlbreaches the Account Agreement by chargdNSFfees
on ACH transactions even though cusbmers accountbalanceis sufficientto cover the
transactios. Underlyingthis claimis the parties dispute overhow the Account Agreement
requres ESLto calculat a cusbmers accaint balancdor the purpose of chargif@D/NSFfees
does it require ESL to use thactual or “ledger” balance methqdor the“availablé€’ balance
method?

“The ledge [or actual]balance methodonsiders onlgettled transactioriswhereas'the
available balance method considers both settled transactions and authorized busetitege
transactions, as well as deposits placed on hold that have not yet tletired.v. LGE Cmty.
Credit Union 935 F.3d 1228, 1235 (11th Cir. 201&)jting Consumer Fin. Prot. Bureau,
Supervisory Highlights 8 (Wier 2015), available at
https://files.consumerfinance.gov/f/201503_cfpb_supervisory-highligitier-2015.pdf  (last
visited September 28, 2020 “Therefore, théavailable balancecan be much lower than the
‘actual balancan an account. Salls v. Dig Fed. Credit Union349 F. Supp. 3d 81, 85 (D. Mass.

2018).



The Account Agreement does not explicitly specify which method ESL will use to
determine a custoniaraccount balance and assess overdr&fiaintiff argues that theerms of
theAccount AgreementommunicatehatESL will use the actual/ledger balamoethodo charge
OD/NSF feesbut—in breach of the Account AgreemenrESL insteaduses the availableatance
method which causesustomers tancur unexpecte@D/NSFfees. ESL cousets that the terms
of the Account Agreemerntlearlyauthorize it to uséhe available balanamethod.

Both parties point to various/erdraftrelatedprovisions of the Account Agreement which
they insistclearly support their respective positions.

1. The Disclosure Agreement

First, both parties rely on paragraph 26 the Disclosure AgreementThat paragraph

provides in pertinent part as follows:

ESL will not pay a check when funds are awéilable to cover it, and an overdraft

fee will be assessed (refer to a Fee Schedule for the exact fee charged). We are
only required to make one determination of thecount balancelf that
determinationeveals insufficient available funttspay the checér other itemand

you have requested CheckOK, unlpsshibited by law and in our sole discretjon

we may honor the check or other item and transfer the amount of ovéairafa
savingsaccount]; or if we have previously approved a Cash Reserve Account that
is attached to your share draft account, we will honor checks draumsudincient
fundsand add the amount of the overdraft to your Cash Reserve Account up to your
approved credit limit; or, we may honor checks, ESL Bill Pay transactions and
reoccurring ACH debit transactions drawn iasufficient fundgpursuant to our
CourtesyPay agreement (refer to the Courtesy Pay Section in this Agreement).
ESL is not required to send you prior notice before a check is returned for
insufficient funds.

ECF No.30-2 at8 (emphasis added). ESL argueshatthe underlinedterms indicatehat it will
use theavailablebalanceto chargeOD/NSFfees. But Plaintiff argues thathe italicized tems

omit the“availablé qualifier and thusuggest that the actual balance will be used.

2 When quoting the Account Agreement, underlined text siemiferms that ESlelies on in support of its
interpretationwhile italicized text signifies terms that Plaintiff relies on.
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The parties both also look to the Courtesy &agtion of the Disclosure Agreemgwhich
describes ESIs overdrafjpayment serviceThat section provides in geent part as follows:

COURTESY PAY

Pursuant to our commitment to provide valued servicebamdits, we may pay
checks or other items/transactionm’ or “Items), which would cause your
share draft account to hawenegative (or further negative) balandlerein
“overdraft”), pursuant to the terms and conditions of this Agreement.

The Courtesy Pay service is not a loan or other credit pra@hettrequires no
application or credit approval process. Theurtesy Pay service is for members
and will only be applied tgour share draft (checking) account(s), such as Free
Checking and Premier Checkinf,

- You maintain your membership in good standing;
- Your share draft account was opened more than 60 days;

- Your share draft account was funded with at least 10 period not less
than 30 days before the Item was presented to ESL for payment;

- Your loan and credit card accounts you have with usuarent;

- Your share draft account is brought to_a positive-ahday available
balanceat least once every 20 days;

- There are no legal or administrative orders, includattachments,
garnishments, or levies against your accounts with us;

- There are no pending bankruptcies or finanoainseling arrangements;

- There is nmegative balancen any other share accowrt which you are
an owner;

- The primary accountholder is 18 years of age or cdderthe share draft
account is not an account set upabdiyduciary.

ANY SUCH PAYMENT WILL BE MADE ON A CASE BY CASE BASIS,

AT OUR SOLE DISCRETION. However, we shall ngpay any item if your
negative checking account balariseor if we were to make payment pursuant to
this Agreement woulthecome, greater than $500 in a Free Checking Account or
$1,000 in a Premier Checking Account including any applidaes.. . .

ECF No0.30-2at 13 (bdded text in original; italicend underhesadded). Thevery firstsentence
of the Courtesy Pay section is the elststhe Disclosure Agreement comedéé@ininganoverdraft

Importantly,it omitsthequalifier “availablé and definesan overdrafas a payment that causes an



account to have anegative balancé. While theunderlined provisiorof this sectioruses the
gualifier “available; the more numerous italicized provisions do not.

Thepartiesalsocite two separatéverdraft Optionsubparagraphs different sectionsf
theDisclosure Agreemenbne of which uses the wotdvailablé and one which does noESL
pointsto the Overdraft Options subparagraph relating to Simple Spending Accourtdb stetes
that“[a]lny ATM, POS, ACHor Visa Check Card transaction initiated for an amawetr your

available accont balancenay be declined. ECF No0.30-2 d 6 (emphasis added)But Plaintiff

looks tothe Overdraft Optionsubparagraph relating t§SA accountswhich states thatif any
transaction, fee or charge causes your HSA to haegative balancewve will reurn the item and
charge an insufficient funds fee (refer to a Fee Schedule for the exact fee chakgeleNo.30-
2at’.

ESL further assertsthat the DisclosureAgreemat’s Funds Availability Policy
communicateshat ESL will use the available balance to cha®d@NSFfeesbecauset warns
customes that funds will not always be immediately available after being deposited. EG®No.
2at 1011. Butthe FunddAvailability Policy only deals with deposits: ‘ibnly explains how there
may be a delay on funds coming into a mensbaccount. Salls 349 F. Supp. 3dt88. It does
not explain that funds might nbe available dut pending withdrawals, whichcould also &ect
a customés“available balancé.Seed. Nor does the Funds Availdly Policy define “available
balancé or discussoverdrafts. Seeid. It thereforefails to linkthe concept oavailability of funds
to OD/NSF fees.

ESL alsopoints outthatparagraph 5@f the Disclosure Agreemeekplains that the way
balarces in checking accounts are internally classified as required by federalioeguwhatl not

affect a customés “available balancé ECF No0.30-2at11. But thisparagraph relatesnly to




internal dassiications, notthe customeoriented deternination of whether an overdraft or
insufficient fundsscenario has occurred
2. The EFT Agreement
Both parties also look to tHeFT Agreement in an &tpt to bolstetheirinterpretations
Most notably, he Service Charges section of the EFT AgreememforthwhenOD/NSF
fees will be chargedn different types of accounts. dthsectiorprovides, inpart, as follows:

14. SERVICE CHARGES
ESL ATM Card, ESL Visa Check Card & ESL Visa HSA Card . . . .

Any ATM, POS, ESL Visa Check Card or ESL Visa HSA Caahsaction that
clears againgnsufficient fundsn your account at ESL wikesult in anOD/NSF
fee for each transaction, regardless ofabeount balancéndicated at the ATM,
POS, or Visa terminal at the time you performed the transaction. Due teuiiffer
computer updating processes, #teount balancendicated at the ATM, POS, or
Visa terminal may not always reflect thetual balancdan your account at ESL.
Refer to the Fee Schedule for fee amounts.

ACH Any AHC transaction that clears agaimstufficient fundsn your account at
ESL will result in anOD/NSF fee for each transaction according to the Fee
Schedulé.

ECF No. 31-2 at 67-68As theitalicized text shows, this section does not use the tavalable
funds” or “available balancejn fact uses the terffactual balancé.

Otherportions ofthe EFTAgreement thatliscusSOD/NSFfeesare irconsistent in their
useof the “availablé qualifier. For example, vthin the sedbn entitled Types of Available
Electronic Trasfers and Limitsa provision governingSL's Online Bill Payservicesays that, if
a customecreates an overdft on an electronic paymenthé ESL Online Bill Pay provider will
attempt to collect funds up to three times, and an insufficient funds fee wibllleeted for each
attempt where the funds are ro@ilablein the account."ECF No. 31-2 at 58&mphasis added).

But that same provision alsxplainsthat if a customer attertgp“to send a Person to Person



Payment from an account wittsufficient fundsthe payment will be stopped.” ECF No. 3kt
59.

ESL arguesthat the Posting and Timing of Transactions and Documentation of
Transactionsection 6the EFT Agreementlike the Funds Availability Policyn the Disclosure
Agreement—advisescustomersthat deposits are not always immediately availabled that
paymentsnade with a customerdebit card will be made immediatelyayvailable for withdrawal.
ECF No. 312 at 5961. But like the Funds Availability Policythis sectiondoes not link the
concept dthe availability of funds to OD/NSF fee

3. Analysis

As the provisions quoted above demonstrate, the Account Aggatusesthe modifier
“available’ frequenty—nbut it omits it just as oftenReading thédccountAgreementas a whole,
the Courtconcludeghatit is ambiguousas to whetheit contemplats the use of the available
balance method or ttectualledgerbalancemethod when charginQD/NSFfees.

The Court irRamirez v. Baxter Credit Unipho. 16¢cv-3765S1, 2017 WL106499(N.D.
Cal. Mar. 21, 2017)came to a similaconclusion. The Ramirezcourt explainedhat, like here,
the

Customer Agreements contamo provision specifying which methdthe credit

unionjuses to determine a custorsdralance for assessing overdrafts. Both parties

put forth reasonable, opposing interpretations of the agreement. Defendant
reasonably asserts that the Deposit Account Agreémameated use tévailable
balance, plus othe contractual hints that t@vailable balanceis some subset of

a customés ledger balance, demonstrates flia¢ credit unionjdoes not use a

customers ledger balance in assessing overdrafts. Plaintiff reasonably asserts that

the agreement fails wefine“available balancéor otherwise clearly indicate to a

customer that hefavailable balanceis somehow different from her ledger
balance. The Court cannot resolve this ambiguity on a motion to dismiss.

2017 WL1064991, at *5

Other courts havepheld similabreach of contract claina the dismissal sge.



For example in Gunter v. United Fed. Credit UniprNo. 3:15cv-483-MMD, 2016
WL3457009, at *3 (D. Nev. June 2B016), theaccount agreemestated thathe credit uron
could *honor withdrawal requests that overdrawc[estome'rs] account,” and tharge fees for
overdrafts. 1d. Theagreement werin to describéheCourtesyPay serice asallowing the cedit
union ‘to pay an item presentdéor payment against your checking account even if it catlses
account to become overdvn.’ Id. A different section of the agreemeagavethe credit uniorthe
right to “determinethe amount of available funds in [a custoraeaccount for theurpose of
deciding whether to return an item for insufficidnbdsat any time between the time [UFCU]
receive[s] thatem and when [UFCU] return[s] the item or send a notickeun of return’ Id.
Even though the agreement usedttren*avalable” funds when discussirgninsufficient funds
scenarig the courtconcluded thathe agreemenvas ambiguous becauselitl “not address how
the credit union determines when an overdra#t dcurredvis a vis the available funds in a
customers account. Id. It foundthat paintiff’ sinterpretatim—that the actual balance should be
used—wasplausible and denied the credit unmmotion to dismisslid.

In In re TD Bank, N.A 150 F.Supp.3d 593 D.S.C.2015), onesection of the account
agreementtated that [i]f your negativeavailable balanceexceeds $5 at the end of the day, we
will chargeyou for each transaction that overdraws your accbudt.at 621 (emphasis supplied
by TD BanB. But amother section of the same agreement said tf@jverdraft fees may be
assessed on items presentedp@ymentwhile the Account has megative balancé Id. at 622
(emphasis supplied in TD Bin Although thecourtindicated the plaintiff was selectively reading
the contract in arguing that the bank did not use the'tavaileble balancé, it neverthelesdenied
the banks motion to dismiss, finding that plaintgfclaim waglausibleandsurvived the minimal

pleading lar’ applicableat themotion to dismiss stagdd. at624.



In Tims v. LGE Cmty. Credit Unip835 F.3d 122811th Cir. 2019)one of the agreements
between theredit union and the customer stated tfzat overdraft occurs when you do not have
enough money in your account to cover a transaction, but wegraywhy” 1d. at 1238brackets
omitted) A secondagreemenstated that an overdraft ocsufif an item is presented without
sufficient funds in your account to pay dr “if funds are not available to pay all of the iteins
Id. (brackets omitted). The Eleventh Circuit reversed the district court &@odnd that thee
provisions were ambiguous as to whether the credit union intended to use the availabéedralan
the actual balance in assessing overdrafts.at 1239. This was so even though, like here, the
agreements contained Bunds Availability Disclosurethat explained that deposited funds might
not be immediately availabbnd repeatedly used the wdm@vailable” Id.; see als®alls 349 F.
Supp. 3dat 88, Bettencourt v. Jeanne’Brc Credit Unbn, 370 F. Supp. 3d 258, 263 (D. Mass.
2019) (both upolding similar claims on motits to dsmiss).

ESL urges the Court t@ject thisauthority andfollow other casewhich dismisdclaims
similar to the one here

Forexample, iomann v. Summit Credit UnipNo. 18CV-167-SLC, 2018 WL 4374076
(W.D. Wis. Sept. 13, 2018), treecount agreemegbntained a Withdraal Restrictions section
and a Funds Availality Policy, both of which advised customers that s@ctionsvould only be
made fromavailablefunds in their accounts and that transfers from insufficient available funds
would triggerthe overdraft protection plan or policyid. at *6. Additionally, the Overdrafts
section of the agreemesiiated in part:

If, on any day, thavailablefunds in your share or deposit account are not sufficient

to pay the full amount of a check, draft, transaction, or other item, plus any

applicable fee, that is posted to your account, we may return the item or pay it, as

described below. The Credit Uniendetermination of an insufficiemtvailable

account balancenay be made at any time between presentation and the Credit
Union’s midnight deadline with only one review of the account required. We do

10



not have to notify you if your account does not havégant availablefunds in
order to pay an item.

Id. (emphasis supplied Domanr). The court iomannfound that that cse waglistinguistable
from cases that lackedraunds Availabiliy Policy, or that had such policy, but did notuse the
word “availablé in discussing overdraftsld. at *7. It found that therovisionsof the acount
agreementtaken togetheninambiguouslycommunicated thathe credit unionwould use the
available balance tassess axdrafts. Id. Here, though, thBunds Availability Policy does o
mention overdraft procedures or policies, and the first sentence of the Courtesytieaysdech
defines overdraftdoes not use the wor@vailable’

In Chambers v. NASA Fed. Credit Unj@22 F. Supp. 3d (D.D.C. 2016), theelevant
agreemenstated that ahoverdraft occurs when you do not have enough money in your account
to cover a transaction, but we pay it anywajd. at 10. The parties disputed wheth&nough
money” invokedhe concept of an available balance or an actual balancecotiiteaesolved the
dispute by looking to a provision of tlagreementhat gave examples of when a customer might
not have“enough money'in her account;such as whesshe inadvertently miscalculates her
available balanceor ‘when funds from a recentplesit are not availabl&. Id. (brackets omitted).
The court held thahese examplewade clear that the credit union woukk the available balance
methal in imposing overdraftefes Id. The court also found support for this interpretation in the
agreemeris Available Balances to Make Transactiogection, which stated thain overdraft
would occu if atransactiorf exceed[edihe balance of available collectfunds in the accourit
Id. at10-11.

Finally, inPage v. Alliant Credit UniopNo. 19CV-5965, 2020 WL 5076690, at *1 (N.D.
lll. Aug. 26, 2020)the membership agreemearantained the following relevant provisions:

[7a] Withdrawal RestrictionsWe permit withdrawals only if your account has
sufficient availble funds to cover the full amount of the withdrawal or you have

11



an established overdraft protection plan. Checks or other transfer payment orders
which are drawn against insufficient funds may be subject to a service charges as
set forth in the Fee Schelé. If there are sufficient funds to cover some, but not all

of your withdrawal, we may allow those withdrawals for which there are sufficie
funds in any order at our discretion. We may refuse to allow a withdrawal in some
situations, and will advise you accordingly][.]

[8a] Overdraft Liability. If on any day, the funds in your savings account are not
sufficient to cover checks, fees or other items posted to your account, those amounts
will be handled in accordance with our overdraft procedures or by one of the
overdraft protection plans outlined below.... Whether the item is paid or returned,
your account may be subject to a charge as set forth in the Fee Schedule[.]

Id. at * 1. Additionally, Section 8b, th®verdraftProtections sectiorstated “If the amount of
the item presented for payment exceeds the total available overdraftssabecgem will be
returned as nesufficient funds (NSF) and you will be charged applicable feék. at *4. The
membership agreemealiso had a Funds Availability Policy which explained a custtnadility
to withdraw funds based on availabilityd. Readingall these provisions aswahole, thePage
court concludedhatthe credit uniorunambiguouslyontractedo calculate overdraftssing the
available balancenethod. Id.

This Courtis more persuaded liie caseshat denied the motions to dismis®espite
ESL's use of the wordavailablé sporadicallythroughout theAccount Agreement, the most
relevant provision-the first sentenceof the Courtesy Pay section which de8neverdraft—
referenesonly a“negative balancé.And although the Funds Availability Policy sectsuggests
that ESL does not make all funds in a customaccounimmediatelyavailable that section fails
to link the concept of the availability of funds to theedetination of whether an overdratt
insufficient funds scenarioas occurredSeeWalbridge v. Ne. Credit Unio299 F. Supp. 3d 338,
346 (D.N.H. 2018)(“To the extent the availability of funds is explained in the Disclosure

Agreement, that section was not linked to the Opt In Agreement or to the parésAddbunt

12



Agreement that discussed overdrafts. In additionjthe credit union]relies on scattered
references to available funds while using other terms that it does not define.”

In sum, ESLs failure to explicitly state which method it uses to determine overdrafts, its
failure to include the terffavailablé in the definitionof overdrafts, and its inconsistent use of the
term “availablé throughout theAccount Agreementcreates an ambiguityWhile ESLs
interpretation of the Account Agreement @®mising tousethe available balance method is
reasomble, so is Plaintifs compéang interpretation.On a motion to dismiss, grambiguity must
be resolved in Plaintifé favor. Perks 444F. Supp. 3dat 63940 (citing Subaru Distibs. Corp.

v. Subaru of Am., Inc425 F.3d 119, 122 (2d Cir. 2005)Accordingly, ESLLs motionto dismiss
on this ground is DENIED.

B. ESL’s Practice ofCharging Mult iple OD/NSF ChargePer “ Insufficient Funds
ltem”

Plaintiff next claims that ESL breached the Account Agreset by charging more than one
OD/NSFfeeper“insufficient funds iteni. ECF No. 30[f 4559, 7576. Sheallegeghe following
exampleas the basis for her claimfOn November 23, 2018)aintiff attempted a $34.93 transfer
to PayPal via a\CH transaction. Id. § 32 ESL rejeatd payment of that transaction due to
insufficient funds and chargdtlaintiff a $370D/NSFfee. Id. 1 33.Six days later, on November
29, 2018, the same transaction was reprocesseayanent an@ESL againrejected the transaction
due to insufficient funds archarged Plaintiff aother $370D/NSFfee. Id. { 34. ESL codedthe
resubmissiomf thetransactioron Plaintiff’'s bank statments aSRETRY PYMT, indicatingthat
ESL understood this transaction to be another iteration cfttne authorization for paymeritl.
135. One month later, on December 31, 2018, the same transaction was reprocessedeior
a third time and again ESL rejected the transaction due to insufficient fundshangedPlaintiff

athird $37OD/NSFfee Id. 9 36. ESLalso codedhis transaction as‘®RETRY PYMT.” Id. |
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37. In total, ESL chargedPlaintiff $111 inOD/NSF feeson a single$34.93PayPal tranaction
Id. 7 38.

This claimturns upon the interpretation of the following provisfoond inthe Courtesy
Pay section of thBisclosure Agreement:

An Overdraft/InsufficientFundsfee will be charged to yowhare draft account, in

accordance with our Fee Schedule,dach overdraft Iltem that iseared on your

share draft account.In addition, anOverdraft/Insufficient Fundsfee will be

chargedby ESL for eachinsufficient fund$ item presented for paymeand
returned unpaid on a share draft account.

ECF No. 30-2 at 13The term‘item” is not defined.

Plaintiff allegesthat this language means that E®hyonly charge on©D/NSFfee per
“insufficient funds iteni and define an item as encompassibgth the original transaction and
any resubmissionsESL counters thait may charge arOD/NSFfee eachime an “insufficient
fundsitem’ is presented for payment and return unpaid,agdeshat each request for payment
on an original transactigrand eaclsubsequemnesubmission, are separate iteriike Court finds
that both partiésinterpretations of tis provision are reasonable and thus the provision is
ambiguous.

Under Plaintiffs interpretation;item” could reasonably refer to an original, customer
authorized transactiorwhich, no matter how many times it is resubmitted, is gt#l same
transaction.“Ead item” would therefore refer to a singleansactiorand could onlyincur one
fee. By this reading; presented for payment aneturnedunpaid”does not speak toow many
times an item can incur a fee, wather simply describes dmsufficient funds iterh as one that
is retuned, & opposed to one that clears, as with an overdraft. The interpretation is consistent
with the construction of the firseatencewhichdescribesn overdraft as an item that is cleared.
Because an overdraftan inherently aly occur one time-sinceonce it clears, it will not be
returned—thatsentence does not speak to how many times an overdraft carpecdam. See
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Colemarv. Alaska USA Fed. Credit UnipNo. 3:19CV-0229HRH, 2020 WL 186681, *5 (D.
Alaska Apr. 14, 2020(‘As defendant points out, nothing in the contract sugdkat when an act
can occur more than once, there cannot be a fee charged each time the adwic@mrshe other
hand, the fact that in some iastes, the Account Agreement usgem” to refer to an act that
can only occur once does suggest thas iplausible that the contract is susceptible to two
reasonable interpretations and thus may be ambigyous.”

ESL s opposingnterprettion is alsaeasonable.The phrasépresented for payment and
returned unpaid” codlbeconsidereduperfluous unlessis interpretechs ESL suggasto mean
thatan OD/NSFfee will be chargedeach timé an item is presented for payment and returned
unpaid. Seegenerallyint’l Multifoods Corp. v. Commercial Union Ins. C8Q9 F.3d 76, 86 (2d
Cir. 2002) (noting that courtshould avoid contract interpretations that render any provisions
superfluous). In other words, the term*“eachinsufficient fundsitem” inherently already
en@mpasses multiplpresentations and return$ a giventransactionthe phrasépresented for
payment and returnathpaid would seem redundant unless it wasant toclarify that the same
item could incur fee%each timé it was “presented for payment and returned unpaid.”

But weighirg against ESls interpretation is the fact that ESL did not simply say that a
OD/NSFfee could be chargéaach timé an item is presentedifpayment and returned unpaid.
The fact thaanagreementcould have been drafted more clearly does not necessarily mean that
it is ambiguous Gove v. Career Sys. Dev. Carp89 F.3d 1, 7 (1st Ci2012) (butfinding the
agreementmabiguous despite that acknowledgmerBut it canstill suggest so.See generally
e.g, Carolina First Bank v. Banque ParibaNo. 99 CIV. 9002 (NRB), 2000 WL 1597845, at *5
(S.D.N.Y. Oct. 26, 2000jstating that the contradrafters “strained reading is all the more

suspect given that it could have clearly written its intention at the”jime
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TheCourt has also considered ttese lawcited by the parties.

Plaintiff cites a number of cases in which state and federal courts acrossritrg baue
denied motions to dismiss claims like the one he8eeECF No. 48 atl-2 (collectingcases).
Most recently, the Southern District of New York upheltihaultiple fees per iteinbreach of
contract claimbecauséhe definition of “item” was ambiguousSee Perks444 F. Supp. 3d 635
In Perks the banks feeschedulesaid that it could chargan OD/NSFfee of $35 ‘per item” Id.
at 638. The deposit agreemendefined “iteni’ to include amongother things,an “ACH
transactiohand “any other instruction or order for the payment, transfer, deposithdrawal of
funds” (the“catchall phrasé). Id. at 63839. Like in this case, the plaintiff attempted to make
an ACH transferto PayPal and whenthe bank rejected theansferdueto insufficient fund, it
charged annsufficient funds fee. Id. at 639. A week later,PayP& resibmitted tke same
transactio for payment, and the bank aga@jectedt and charged anothége Id.

Like here, bhe plainiff arguedthat the aiginal ACH submssionand all resubmissions
corstituted a single item” and could therefore only incur a single insufficient funds fee, and the
bank couteredthat it could charge a fee on eamibmission and resubmissioid. The court
held that the definition dfitem” was ambiguousOn the one handhe term*ACH transactioin
could refer to the original ACH submission andhe catb-all phrase could referto ACH
resubmissions|d. at 640. Unde this interpretation, the submission and resubmission would be
two separatééemsbecausehey would fall under two separatategoriesinder the definitiorof
“item.” 1d. On the other hand ACH transactioi could refer to both theriginal submission iad
theresubmissionswhile the catckall phrasecouldreferto any other orders not previously listed.

Id. Under thignterpretation, both theuomission and resubmission wouldd a single item.d.
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Here, the Account Agreement daestdefine”item” at all, and sdt is even moreambiguoughan
the agreemd in Perks
In Coleman 2020 WL 1866261, the court considethd following provision
Nonsufficient Funds (NSF) Activityf available funds are not in the account when
a debit is presentedif payment, and Overdraft ProtectionCourtesy Pay are not

available, the item will be returned unpaid. A fee will be assessed for eacledeturn
item.

Id. at *3. Like here, the plaintiff argued that$Hanguageneanghatthe credit uniorcould impose
only onefee peritem, defining ‘item” as a “accountholder instruction for paymentd. Where
an accountholder only authorizes payment enage mattehow many times anerchantesitbmits
the payment-only one iemexists. Id. The credit union, in cordst,considered eacmerchant
resubmissiorto be a separate itenso that each tima merchant presentedti@nsaction for
payment and the bank rejected it for insufficient futlgs bankcould charge a fedd. The court
found both interpretations to be plausilaed denied the credit wm’s motion to dismissld. at
*4'3

For its part,ESL contends thathis Court should follonlLambert v. Navy FedCredit
Union, No. 19€CV-103, 2019 WL 3843064 (E.D. Va. Aug. 14, 2018hich dismissed plaintifé
claim. In that casethe credit uniors contractllowed t to assesa feefor “each returned debit

item.” 1d. at *1. Both parties agreed that aitem” was a‘request or invitation fopayment.” Id.

3 The Colemancourt also consigredother arguments similar to thoseadehere For exampleboth partiesrgued

that theNational Automated Clearing House AssociatioNACHA") rules supported their interpretatisrof the
account agreementd. at *4. The credit uron maintainedha the rules authorzamerchanto attempfpayment up

to three times aftemeaccountholder initiakean ACH tansactionsoin effect, an accourtolderdoesauthorize each
resubmissiopnmaking each resubmissionsgparate itemld. The plaintiff conterded that the NACHA ruleequire
resubmissions to bebdedas“RETRY PYMT “entries; and that'entrie$ are deerad“items under the ules. Id.

Thus, plaintiff arguel, a resubmissionwasjust another request for payment of the original entry, not a new entry or
item. Id. The court concluded that, while it could consider the NACHA rules on a motidisrtoss no party had
submitted a copy of them to the court, and the question of how the rules inform theetat®on of the account
agreement was a matter foragher day.Id.
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at *3. And the contract defed ‘items to include“ACH debits” I1d. Thus,the court foundhat
the contracunambiguouslyyommunicated thagach ACH debitequestor payment—including
mercham resubmissions-eonstituted a separate itend. at *3-4.

Here,in contrast, as noted abovbe Account Agreement doest define“item” and tte
partiesdispute its meaningSee Perkst44 F. Supp. 3dt641 (decliningo follow Lambertwhere
the contract at issue diehot define'item’ as oadly as a reagstfor paymat”); Coleman 2020
WL 1866261, at *5(concluding that,because”other courts have found similar contraadtu
language to be both unambiguous and ambigudwsnbertand other‘case law provides little
guidance to this court on a motion to disniiss.The Court therefore findhe cases cited by
Plaintiff to be more persuasiyvespeciallysinceambiguities must be selved in Plaintiffs favor
Perks 444F. Supp. 3ct 639—-40. Accordinglyi=SL’'s motion todismissthis claim is denied.

Il. Breach of the Covenant of Good Faith and Fair DealingClaims

Plaintiff alsoalleges that ESL breached the covenant of good faith and fair de&Jimder
New York law, all contractsontainan implied covenant of good faith and fair dealin@erks
444 F. Supp3dat 641 (citing Fishoff v. Coty Ing 634 F.3d 647, 653 (2d Cir. 20)1“Where the
contracttontemplates the exercise of discretion, this pledge includes a promise not tdractarbi
or irrationally in exercising thaliscretion. Id. (quotingFishoff 634 F.3d ab53). “A claim for
breach of the implied covenahwill be dismissed as redundant where thaduat allegedly
violating the implied covenant is also the predicate for breach of covenant of an expvessrpr
of the underlying contract Id. (quotingMerryman v. J.P. Morgan Chase Bank, N.No. 15
CV-9188, 2016 WL 5477776, at *11 (S.D.N.Y. Sept. 29, 2)16)

Here, Plaintiff’ simplied covenantlaims areduplicative ofherbreach of contract claims:

she allegethat ESL breachietheimplied covenanby charging fees in ways not permittedtbg

18



Account AgreementSeeECF No. 30 {1 81, 83, 84n fact, her breach of contract and breach of
the impliedcovenantlaims are all part of héiFirst Aaimfor Relief” ECF No. 30 at 16.

Plaintiff attempts taifferentiateher impliedcovenantlaim by alleging that ESexercises
its discretion to interpret thierms of the Account Agreement and clesfiges in bad fith. But
this “is simply a repackaging ¢fier] breackof-contract theory. Perks 444 F. Sipp.3d at641
(dismissing implieccovenantlaims based on sitar allegations—brought bysome of the same
attorneys—as in this cage “ The implied covenant of good faith is directed to the pagresnised
performances, not their interpretations of the contract. Here, Plaintiff's clim that ESLuses
its discretion to interpret th&ccount Agreement in bad faith is just another way of alleging that
the agreemeris ambiguous an@laintiff objects toESL's interpretation of it.Accordingly, her
implied covenantlaim is dismissed
1. New York GBL § 349 Clam

“To statea claim under 8§ 349, a plaintiff must allege: (1) the act or practice wasweRsu
oriented; (2) the act or practice was misleading in a material respect; and (Bithiéf was
injured as aesult” Spagnola v. Chubb Corp574 F.3d 6474 (4 Cir. 2009). Here, Plaintiff
alleges thaESL' s actswereconsumer-orienteddzause they affected aff its customersthat its
acts weranisleadingoecause they were contrarnyittocontractal pranises and thaPlaintiff was
injuredbecause her account was debited in violation of her agreements with ESL. ECF No. 30 |
89-91.

ESL moves to dismiss this claim because it does not allege a loss independeamitiéf B
breach of contract lossSome cous have dismissed GBL claimshen they are duplicativef
breachof contract claims.See Perks444 F. Supp. 3d at 62€ostoso v. Bank of Am., N,A4 F.

Supp.3d 558, 575 (E.D.N.Y. 2015yismissing § 349 claim because “the conduct of which [the
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plaintifff complains is essentially that the [d]efendant failed to satisfy its conaladuties, not

that it concealed or misrepresented any contractual terms.” (citation omifiéépe cases relied

upon an earlieline of ases whichheld that “[a]lthough a monetary loss is a sufficient injury to
satisfy the requirement under § 349, that loss must be independent of the loss caused bydthe allege
breach of contract Spagnola v. Chubb Corpb74 F.3d 64, 74 (2d Cir. 2009).

But Perks did not cite—and Costco was decidedbefore—Nick's Garage Inc. v.
Progressive Cas. Ins. G875 F.3d 107, 125 (2d Cir. 2017n that case, theegondCircuit stated
that no broadequirementof damages ibependent fronbreach of contract damages exifs
GBL claims Id. Rather,it explained that New York court®und no GBL injury “where the
plaintiffs alleged damages in the amount of the purchase price of their contractiéethto f@lege
that defendants had denied them the services for which they contrdctg@iotingOrlander v.
Staples, Ing 802 F.3d 289, 302 (2d Cir. 20)5%ee e.g.,Sokoloff v. Town Sports Ihinc., 6
A.D.3d 185, 186 (N.Y1st Dept 2004) (dismissirg plaintiff's claim that defendant health club
deceptivelymade he initiation fee nonfendable andimited itsliability, but did not allege that
the defendanfiailed to deliver any services under the contract).

The Cout is thereforedeclinesto dismiss Plaintiffs GBL claim merely on the argument
that it isduplicativeof the breach of contcaclaim. A GBL and breach of contract claioo-
existed inNick s Garage. Accordingly, the Court denidsSL’'s motion to dismiss Plaintis GBL

claim at this time.

V. Preemption
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Finally, ESL argues that Plaintiff claims are preempted by federal laecauséatbottom
she is seekingp hold a federally chartered credit union liable for allegedly failing to adeguatel
disclose itooverdraft and insufficient funds practices],] dftfhe requirement to make particular
disclosures fallssquarely within the purview of federal banking regulation and is expressly
preempted. ECF No. 313 at 24 (citingGutierrez v. Wells Fargo Bank, N,A04 F.3d 712, 725
(9th Cir. 2012).

The Gurtneed not engage en extensive preempti@nalysis because iishgrees with
ESL's characterization of Plaintif claims. Plaintiff is noallegng a failure to disclose. She is
not attemptingto dictate to ESL what fees it mapharge or how it may charge thenor what
disclosurest may makeor hold it liable forcharging “wnfair’ fees Cf. Whittington v. Mobiloil
Federal Cedit Union, No. 1:16-CV-482,2017 WL 6988193at *11 (E.D. Tex. Sept. 14, 2017),
aff'd, 2019 WL 51984745th Cir. Oct. 15, 2019)inding preemption wdre plaintiff“attempfed]
to use a state consumer law to dictate fieedaral credit union what fees it may chaagel how it
may charge them . . [,] essentially ading] the courtto declare that the manner in whithe
credit unionJoperates it®verdraft program is unconscionable and unlawfulSheis allegng
that ESLdisclosed its ouwelraft andinsufficient funds pratices in the Account Agreemehtit
failed toabide by those practices in accordance with the agreement.

Courts have typically found that state law breach ofaxirdlaims like Plaintifls here are
not preempted.SeeLambert 2019 WL 3843064, at *2‘[I]t is well established that state law
claims regarding a federal credit unistailure to disclose certain fee practices or any perceived
unfairness in the fee practices themselves are preemptdon the other hand, it is equally well
established that true breach of contract and affirmative misrepresentatios ate not federally

preempted, even if the result of those claims may affect a federal credisda®disclosurey);
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In Re TD Bank150 F. Supp. 3d at 618T(he Gutierrezcase. . .is silent as to theufficient funds
theory. District courts that have considertds question appear to be unanimous in finding that
statelaw claims based on the sufficient funds theory argoregmpted.”)see alsiECF No. & at
29 (collecting cases)Accordingly, theCourt finds that Plaintifs claims are ngbreemptedand
declines to dismiss them on this basis.
CONCLUSION

For the foregoing reasorsSL’ s motion to dismiss, ECF No03is GRANTEDIN PART
AND DENIED IN PART. Plaintiff sbreach othe impliedcovenanbf good faith and fair dealing
claim is DISMISSED* Plaintiff's breach of contict and GBL claimsnay proceed.

IT IS SO ORDERED.

Dated: SeptembeB0, 2020

Rochester, New ork a/ﬂl/‘ : Q

FRANK P.G Cl, JR.
Chlef Judge
United States District Court

4 Plaintiff's complant also included a third breach of contraedty, butPlaintiff has withdrawn it. ECF N@&6 at
9. Thus, thatheoy is also dismissed.
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