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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JOAN TONI LAWRENCE,
DECISIONAND ORDER

Raintiff,
19-CV-6167L

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

Plaintiff appeals from a denial of disabilltignefits by the Commissioner of Social Security
(“the Commissioner”). This aicin is brought pursuant to 42 &IC. 8405(g) to review the
Commissioner’s final determination.

On December 8, 2015, plaintiff,eh fifty-two years old, filecan application for a period
of disability and disability insurance benefitdleging disability as of November 6, 2006, later
amended to January 24, 2013. (Administrative Tnapisdkt. #5-2 at 16, 18). Her application
was initially denied. Plaintiff requested hearing, which was held January 8, 2018 via
videoconference before Administrative Law Judtfd_J”) Patricia M. French. The ALJ issued
an unfavorable decision on Febry@2, 2018. (Dkt. #5-2 at 16-28hat decision became the final
decision of the Commissioner when the App&asincil denied review on January 9, 2019. (Dkt.
#5-2 at 1-3). Plaintiff now appeals.

The plaintiff has moved for neand of the matter for furtheroceedings (Dkt. #9), and the

Commissioner has cross moved (Dkt. #13) for judgtoe the pleadings, pursuant to Fed. R. Civ.
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Proc. 12(c). For the reasons set forth below plaintiff’s motion is granted, the Commissioner’s
cross motion is denied, atite matter is remandéddr further proceedings.
DISCUSSION

Determination of whether a claimant is disabhgthin the meaning of the Social Security
Act follows a well-known five-ste sequential evaluation, familigr with which is presumed.
See Bowen v. City of New Yodkk6 U.S. 467, 470-71 (1986ee20 CFR 88404.1509, 404.1520.
The Commissioner’s decision that aiptiff is not disabled must keffirmed if it is supported by
substantial evidence, and if the ALJ applied the correct legal stanSael2 U.S.C. 8405(Q);
Machadio v. Apfel276 F.3d 103, 108 (2d Cir. 2002).

The ALJ’s decision summarizes plaintiff’'s dieal records throughotite relevant period,
primarily related to treatment for an L4-L5nhbar spinal disc bulge, facet arthropathy
(degenerative arthritis) at lower lumbar levels, osteoarthritis of the right knee, bilateral shoulder
impairments (right shouldémpingement syndrome, right shoulder arthroscopy), and right carpal
tunnel syndrome, which the ALJ daténed together constitutedsavere impairment not meeting
or equaling a listed impanrent. (Dkt. #5-2 at 19).

Upon review of the record, the ALJ found thaiptiff has the residudlinctional capacity
(“RFC”) to perform light work, bticannot lift or carry mie than 20 pounds. Pidiff can sit, stand
or walk for up to an hour before changing piosi, can frequently engage in fingering, handling
and grabbing, and can no more than occasionally reach overhead with either arm. Plaintiff can no
more than occasionally use stairs and ramps, dhwer navigate ladders, ropes, or scaffolds,
and can never be exposed to temperaiuteumidity extremes. (Dkt. #5-2 at 20).

At the hearing, vocational expert Larry Talkéstified that a hypothieal individual with

this RFC could not return to plaintiff's pasteeant work, which had been a composite position



which included simultaneously germing the functions of ansaembler, packer and forklift
operator at the medium exertional level. Supleson could, however, perfo the representative
light, unskilled positions of pte marker, subassembler of elecicsnand ticket seller. (Dkt. #5-
2 at 27, 148-51). The ALJ accordingly found plaintiff not disabled.
l. The Medical Opinions of Record

In assessing plaintiff's RFC, the ALJ’s dsioin specifically discussed and weighed the
medical opinions of record. First, the ALJ optedyiee “no” weight to the opinion of the Social
Security Administration’s single decision maKarnon-physician disabilitgnalyst), and “great”
weight to the opinion of a consulting psycholdgishose opinion that gintiff did not have a
medically determinable mentahpairment was well-supported blye record. Plaintiff does not
challenge the ALJ’s weighing of thespinions, and | find no error therein.

With respect to the ALJ’s analysis of thpinions of treating and examining physicians
concerning plaintiff's exertional limitations, hower, the Court reachesdifferent conclusion.

The ALJ first accorded “little” weight to the @der 16, 2015 opinion of plaintiff’s treating
orthopedist, Dr. Terrance Daino. KD #5-2 at 26). Dr. Daino opidethat plaintiff's right knee
impairments required her toitit” stair climbing, and to megage in no kneeling, bending,
stooping, or use of ladders. (DK5S-7 at 652, 690). The ALJ declingalcredit the bulk of these
limitations, noting that the opiniowas written one year after theapitiff's “date last insured,”
and was inconsistent with unspecified “progrestes” from the period which allegedly showed
“good response to conservative treatment,” hgaimedications and physical therapy. (Dkt. #5-2
at 26).

The ALJ similarly gave “little” weight t@a 2-sentence opinion authored November 17,

2015 by plaintiff's treating cardiolasgt, Dr. Natarajan. (Dkt. #5-& 704). Dr. Natarajan opined



that “[d]ue to medical reasons [plaintiff] canrstand on her feet for more than 15 minutes at a
time” and “should have access to water and food throughout theldaylie ALJ rejected these
limitations, finding them unsupp@d by “objective medical evishce,” and observing that
plaintiff had not “shown that in a work envimment, access to food and water during regular
morning, lunch and afternoon wobkeaks would be somehow insufficient.” (Dkt. #5-2 at 26).

Finally, the ALJ gave “partial” weight to ¢hopinion of plaintiff's treating orthopedic
surgeon, Dr. Peter Capicotto. While the ALJ obedrthat Dr. Capicotto’s opinion was “not
accompanied by explanation” and that MRI evickefrom the period showedild to moderate
findings,” the ALJ nonetheless fourtidat the limitations Dr. Capotto listed were “reasonably
supported,” and averred that they had “been pa@ted into the residii functional capacity.”
(Dkt. #5-2 at 26).

Plaintiff points out that the ALappears to have overlookadditional medical opinions of
record, chiefly a March 1, 2016 iaon from plaintiff's treating internist, Dr. Sarah Nemetz.
Plaintiff argues that the ALJ’s assessmenthef medical opinions of record was erroneous and
incomplete, and that remand is therefnecessary. The Court concurs.

Initially, the ALJ erred in fding to properly apply the &ating physician rule to the
opinions of Dr. Capicotto, DDaino and/or Dr. Natarajan.

In general, the opinion of a claimant’s treatptyysician as to the nature and severity of

her impairments is ¢itled to “controlling weight’ so longs it ‘is well-supported . . . and is not
inconsistent with the other substial evidence in the case recordGobugh v. Saul2020 U.S.
App. LEXIS 949 at *2-*3 (2d Cir2020) (unpublished opinion) (quotimgurgess v. Astryeb37
F.3d 117, 128 (2d Cir. 2008)3ee alsdstrella v. Berryhil] 925 F.3d 90, 98 (2d Cir. 2019). In

determining whether to give caatling weight to the omion of a treating physian, factors to be



considered by the ALJ include: (he nature and extent of theeatment relationship; (2) the
evidence in support of ¢htreating physician’s opion; (3) the consistenayf the opinion with the
record as a whole; and (4) whether the apiris from a specialisR0 C.F.R. § 404.1527(c).

In addition, the ALJ must articulate her reas for assigning the weight she gives to a
treating physician’s opiniorsee Shaw v. Chate221 F.3d 126, 134 (2d Cir. 200@nell v. Apfel
177 F.3d 128, 133 (2d Cir. 1999). An ALJ'’s failureafuply the treating physan rule factors and
to give good reasons for declining to graantrolling weight is reversible errdd., 177 F.3d 128
at 134.

Here, although the ALJ identified plaintiffteeating physicians as such, the ALJ engaged
in no discussion of the length or frequencytréfatment, or the relevance of each physician’s
specialty to their opinio. Furthermore, the ALJ’s reasons &teclining to credithe opinions of
Dr. Daino, Dr. Capicotto and Dr. Natarajaere inadequate and inconsistéar example, the
ALJ rejected Dr. Daino’®ctober 16, 2015 opinion for having bemirihored a year after plaintiff's
date last insured, while grantiggeater weight to Dr. Capicottodpinion, which was written just
two weeks earlier. (Dkt. #5-2 at 26).

It is clear from the record that Dr. Daino began treating plaintiff several years prior to the
date last insured, although the feaf treatment did shift over tinfeom plaintiff's right hand, to
her bilateral shoulders, to her rigbthoulder, to her right kneee& e.g. Dkt. #5-8 at 896-929
(progress notes from Dr. Daino dated in aiftbr 2007, identifying plaitiff as a “long term
patient” and describing multiple unsuccessful swigictocedures on her right shoulder). As such,
if the ALJ was unsure wheth@&r. Daino’s October 16, 2015 opar applied retrospectively to
the entire period under rew, she should have re-conttthim for clarificationSee Bender v.

Astrue 2010 U.S. Dist. LEXIS 132637 at *18-*19 (NMDY. 2010) (collectig cases, and finding



that where an ALJ rejects treating physician opiniassrrelevant based Isty on the fact that
they were rendered after the date last insuresiand is required for further development of the
record and reconsideration of the treating phge& assessments,” including re-contacting the
physicians for clarification as tthe time period being assesse8ge generally Kudrick v.
Commissioner 2020 U.S. Dist. LEXIS 97667 at *2P2 (W.D.N.Y. 2020) (“information
provided after the date lastsured should be considered ttte extent it sheds light on the
[p]laintiff’'s condition as of tle relevant time period”)(quotinghook v. Commissione2013 U.S.
Dist. LEXIS 44731 at *17 (N.D.N.Y. 2013).

Furthermore, the ALJ found Dr. Daino’s and. @apicotto’s opinions to be inconsistent
with evidence of “conservativigeatment,” while apparenthgnoring the medical evidence of
record that plaintiff’s complaintef shoulder, back and knee pain persisted even after treatment
and knee surgery, and were supedrby imaging studgeshowing degenerative and/or arthritic
changes and later, observations of gait abnormsiiimping). The opinion of a treating physician
cannot be “discounted merely because herbesmmended a conservatitreatment regimen,”
and as such, the ALJ’s rejection of Dr. Damand Dr. Capicotto’s opinions on that basis was
improper, particularly in light of the evidendieat plaintiff's pain symptoms were ill-managed
despite treatmenBurgess 537 F.3d 117 at 12%ee also Corona v. Berryhilt017 U.S. Dist.
LEXIS 43172 at *47 n.31 (E.D.N.Y2017) (“on remand, the ALJ shauhot discount [a treating
physician’s] opinion only because luisurse of treatment is consetiva”). The ALJ also rejected
Dr. Natarajan’s opinion that plaifftcould not stand for more #mn 15 minutes at a time and
required constant access twfl and water during the workdag “unsupported,” even though
plaintiff's treatment records i Dr. Natarajan reflected a atinosis of recurrent syncope

(fainting), of which hunger and dehydration gemerally acknowledged to be potential causes.



In sum, the ALJ characterized the recas inconsistent with Dr. Capicotto’s, Dr.
Natarajan’s and Dr. Daino’s opinions. Becausa ttharacterization wasrroneous as set forth
above, the opinions’ alleged inconsistency with thcord was not a “good” reason for the ALJ to
have rejected them.

Second, the ALJ purported to have incorpedathe limitations opied by Dr. Capicotto
into her RFC finding (stating that “the limitatis assessed are reasonablyported and have been
incorporated into the [RFC]”), but did not do. §Bkt. #5-1 at 26). For example, Dr. Capicotto
opined that plaintiff coul not engage in repetitive bendingtaisting, but the ALJ included no
limitations on eitheactivity in her RFGinding. While an ALJ is natequired to adopt any medical
opinion in its entirety, to the extent that tA&J implicitly rejected some of the limitations
described by Dr. Capicotto despite claiming to heneslited them, the ALJ did not set forth her
reasoning for doing so. As sudhjs impossible for the Court tdetermine whéter her reasons
for declining to fully cedit these portions of Dr. Capicott opinion were “good reasons,” or
whether the failure to includall of the limitations Dr. Capbotto identified into the RFC
determination was simply theswt of an innocent mistake. Thi®o, is reversible errogee, e.g.
Garcia v. Berryhil] 2018 U.S. Dist. LEXIS 194203 at *36.D.N.Y. 2018) (“the ALJ erred by
failing — without explanation — to incorporate the limitations described by [a physician whose
opinion was given ‘great’ weiglitinto plaintiff's RFC); Raymer v. Colvif2015 U.S. Dist. LEXIS
112218 at *20 (W.D.N.Y. 2015) (remand is appropriate where Allslttaexplain why portions
of a credited opinion were notl@pted into the ALJ's RFC finding).

Finally, the ALJ erred in failing to euste the opinion of Dr. Nemetz. The SSA’s
regulations require an ALJ ttevaluate every medical opinion [he or she] receiv@eha v.

Chater, 968 F. Supp. 930, 937 (S.D.N.Y. 199&fi'd, 141 F.3d 1152 (2d Cir. 1998); 20 C.F.R.



88 404.1527(c), 416.927(c). Unless a treating sourmgision is given controlling weight, the
ALJ must weigh every opinion atcord, considering several regmt factors. See 20 C.F.R.
88404.1527(c)(1)-(6), 41927(c)(1)-(6).

The ALJ’s decision cites the exhibit numbmontaining the March 1, 2016 opinion of
plaintiff's longstanding treating internist Dr. Netagand specifically references Dr. Nemetz’'s
treatment notes, which included summaries ef dpinions and treatmenécords of some of
plaintiff's othertreating physicians. (Dkt. #5-2 at 26-9 at 1106-08, 1109). However, the ALJ
did not specifically discuss or weigh Dr. Nemgtapinion on its own merits, or consider the
several work-related exertionafritations assessed or endordgydDr. Nemetz, which appear to
have been intended to accountlglly for plaintiff's collectiveknee, shoulder and back issues.
This error is not harmless, as Dr. Nemetzfsnion specifies limitations which exceed those
included by the ALJ in her RFC finding. For examide, Nemetz stated that plaintiff could lift
nothing higher than chest level, could not repetitively push, betwisir could not stand still on
her feet for more than 15 minutes at a tie®yld not reach overhead, was unable to kneel, bend
or stoop, and required access to food anmtaroughout the day. (Dkt. #5-9 at 1169).

For the foregoing reasons, remand is nece$satliye ALJ to reassess the medical opinions

of record with due deferencettwe treating physician rule, and tosere that no ntarial evidence

! Plaintiff also argues that the ALJ overlooked two additional “opinions” by Dnd&pecifically, in February 2017
and June 201, Dr. Daino completed forms to assist plaiitif obtaining a handicapped parking pass and a disability-
related student loan discharge. On those forms, he indicated, among other things ntifatpldd not sit or stand

for “great lengths,” that her ability to walk was limited, tehe walked with a limp, and that she was unable to climb
stairs. (Dkt. #5-6 at 367-69). While these forms did not purport to offer a comprahensiuation of plaintiff's
limitations, to the extent that they attempt to assess pfarability to perform a few ofhe functions associated with
work activity, such as ambulating and climbing stairs, they are opinions relevant tdfigd®iC and should have
been considered by the ALSee Russell v. Sa#020 U.S. Dist. LEXIS *52518 at *18-*19 (D. Conn. 2020) (a
medical source’s statement need not include a complatgidn-by-function-analysis in order to be considered a
medical opinion: Social Security regulations “sweep brgat#fining medical opinions as reflecting judgments about
the nature not just of what a claimant can functionally do, but also symptoms, diagnosisfdagmasis”) (quotation
marks and citation omitted). On remand, the ALJ is instructed to consider and include them in her analysis.
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of record has been overlooked. Having found that the ALJ erred in her analysis of the medical

opinions of record, the Court declinesattdress plaintiff's alternative arguments.

CONCLUSION

For the foregoing reasons, plaintiff’'s motitmvacate the ALJ’s decision and remand the
matter (Dkt. #9) is granted, and the Commissioner’s cross motion for judgment on the pleadings
(Dkt. #13) is denied. The ALJ’s dision is reversed and remandadd the ALJ is instructed to
render a new decision which discussédl of the medical opinion evidence of record with respect
to plaintiff's exertional limitations.

Such discussion should include reevaluatminthe opinions of plaintiff's treating
physicians concerning her exertional capacityirftdude re-contacting afhose physicians for
clarification and more detailetlunction-by-function analyses if and as necessary), with due
deference to the treatimmhysician rule and a detailed discussidrall of the factors relevant to

the consideration and weighiong medical opinion evidence.

e 0 A

DAVID G.LARIMER
United StateDistrict Judge

IT 1S SO ORDERED.

Dated: Rochester, New York
September 11, 2020.



