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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

NATASHA A. ROBINSONO/B/O
A.AM., DECISION AND ORDER

Plaintiff, 1:T9V-061723IM)

COMMISSIONER OF SOCIAL SECURITY

Defendant

This is an action brought pursuant to 42 U.SX383(c)(3)to review the final
determination of defendant Andrew M. Saul, the Commissioner of Social Security, that
plaintiff's minor child was not entitled tSuppkemental Security Income (“SSI"Before the
court are the parties’ crossotions for judgment on the pleadings [8, 13he parties have
consented tony jurisdiction[15]. Having reviewed the parties’ submissions [8, 13, 14]c#ise

is remanded for further proceedings consistent with this Decision and Order.

BACKGROUND

The parties’ familiarity with the entir@54-page record is presumed. May
2015, plaintiff A.A.M.’s mother, applied for SSI oh.A.M.’s behalf alleging that he was
disabled since Novembér 2014 because of attention deficit hyperactivity disorder (“ADHD”)
and “aggressive behaviorAdministrative Record [7], pp. 127-31, 15At that time ,A.A.M.

was teryears old.After the application wasethied, an administrative hearingisconducted

! Bracketed references are to the CM/ECF docket entries. Unless othediés¢ed page
references are to numbers reflected on the documents themselves rathemin&MECF pagination.
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before Administrative Law Judd®ALJ”) Michael Devlinon November 28, 2013t which
plaintiff andA.A.M. testified Id., pp. 35-49. Plaintiff was represented by counsel at the hearing.
The record contains several relevant opinions of A.A.M. functional limitations:

-- In December 2015, A.A.M.’s fourth grade teacids, Bickem? assessed
A.A.M. as reading at a 3.3 grade level, math at a fourth grade level, and writing at a third grade
level.Id., p. 185.He was also receiving special education servidesShe also completed a
form guestionnaire addressing A.A.M.’s capacity in the five domains of functioning, including
acquiring and using information, attending and completing tasks, interacting and relating with
others, moving about and manipulating objects, and caring for himself. Under each domain, Ms.
Bickem rated A.A.M.’s capacity for terlated functions on a scdl®m “no problem” to “a
very serious problem’ld., pp. 187-88. Most notabli¥]s. Bickem assessed plaintiff with a
“serious problem” in the function of expressing ideas in written form - one of tenduscti
measured on the form under the domain of acquiring and using informdtigmn.186. She also
noted that “[i]t is sometimedifficult to decipher the meaning of his written workd.;

-- In August 2015a state agency physician found that A.A.M. had less than
marked limitations in the domains of acquiring and using information, attending and completing
tasks, interactingnd relating with others, and caring for oneself, but no limitation in the
remaining domaindd., pp. 50-58

-- In August 2015plaintiff reportedto the consultative examiner, Christine
Ransom, Ph.D., that “[w]hen A.A.M. is on the medication hebie to sit still, focus his
attention and anger management problems are in control . . . . [She] denied general behavior

problems, attention, concentration, hyperactivity, depression, anxiety and thought disorder while

2 Her first name is not included in the record.
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the child is appropriately medicaite Id., p. 256. Dr. Ransom fourtdat plaintiff's ADHD was
“currently in remission whileappropriately medicatedid., p. 258

-- Plaintiff reportedto A.A.M.’s primary care physician, Sarah Kathl€aollins-
McGowan M.D., in December 2015 and January and September 2016 that A.A.M. was doing
“well” or “great” with medication.ld., pp. 292-93, 299. When A.A.M. was next seen by Dr.
CollinssMcGowanin July 2017 plaintiff reported that Adderall “helpedrhisit and focus to get
his work done. But does not do much for his behavidr;.p. 300. At that time, Dr. Collins-
McGowan noted that A.A.M. “continues to have significant problems in school, some of which
may be related to suboptimally treated ADHD, some of which is probably more oppositional
defiant type behavior”, and increased his dosage of Additalp. 302. In September 2017, Dr.
CollinssMcGowan completed a childhood disability evaluation form indicatingAh@atM. had
marked limitatims in the domains of acquiring and using information, attending and completing
tasks, and interacting and relating with othdds, pp. 30409. At that timeA.A.M, had an
Individualized Education ProgramlEP”),% and his most recent testing in fiftragle placed him
at a third grade math and reading lev@l, p. 306. She also noted that A.A.M. “has significant
difficulty staying on task. He is frequently distracted . . . . This is noted in his most iieBént
Id.; and

-- In November 2017, plaintiff's sixth grade teacher, Gilbert Dowagpleted
the same form as Ms. Bickem. At that time, A.A.M. was receiving four hours of tutorice aw
week.ld., p. 192. Mr. Doway assessed A.A.M. with no problem acquiring and using information

and no more than slight problems in attending and completing tdsk®. 193-94. The portion

3 “An IEP is an individualized program for a disabled child that guides thetgte and content of
the child’s speciaéducation curriculum, and specifies the individual services the childeséive from
his or her school.Scott v. Commissioner of Social Secuyi®p20 WL 1489830, *2. 5 (S.D.N.Y.
2020).
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of the form addressing the domain of interacting and relating with others was not fullyetzampl
by Mr. Doway, who offered the followingarrative:

A.AM. “flourishes under my very structured, high expectation and

respectful environment. When that type of environment is not created,

he can beuite troublesome . . . . | am concern[ed] about that when he

leaves me an[d] enters tfiéh grade”. [7], p. 195.

In his April 3, 2018decision ALJ Devlin determined thaf.A.M.’s severe
impairments were ADHDoppositional defiant disorder, asdeech/language deldd., p. 13.
He also found thaf.A.M. did not have ammpairment or combination of impairments that
equaledor functionally equada listed impairmentconcludingthathehad kss than a marked
limitation in the domains of acquiring and using information, attending and completing tasks,
interacting and relating with others, and caring for oneselfpduitnitation in the remaining
domainslid., pp. 18-24. In doing séLJ Devlin gave significant weight to all of the functional
limitation opinions, other than Dr. Collins-McGowan'’s opinion, whictafferded‘little
weight”. Id., p. 17.

SinceA.A.M did not have an impairment or combination of impairments that
resulted in either “marked” limitations in two domains of functioning or an “extrémeéation
in one domain of functioning, ALDevlin concluded that he was not disabled from May 29,
2015, tle date of the SSI applicatioinrough the date ofif©iApril 3, 2018 decisionld., p. 24.

The Appeals Council denied plaintiff's request for revied, pp. 1-4), and

thereafteshe commenced this action.
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DISCUSSION
In seeking remand for a calculation of benefits or alternatively for further
administrative proceedings, plaintiff argues that Ale¥lin failed toprovide good reasons for
affording little weight to the opinion of Dr. CollingcGowan andthathis functional
equivalence finding was not supported by substantial evidence. Plaintiff's Memorandam of L

[8-1], Points 1 and 2.

A. Standard of Review
“A district court may set aside the Commissioeatetermination that a claimant
is not disabled only if the factual findings are not supported by ‘substantial evidencéieor if t

decision is based on legal error.” Shaw v. Chater, 221 F.3d 126, 131 (2d Cir.@dop42

U.S.C. 8405(g)). Substantial evidence is that which a “reasonable mind might accept as

adequate to support a conclusion”. Consolidated Edison Co. of New York. Inc. v. NLRB, 305

U.S. 197, 229 (1938).

B. Infant Disability Standard

A claimant undef.8 years of age, such AsA.M., is “disabled” under the Social
Security Act if he has a medically determinable physical or mental impairment (omebiworn
of impairments) that result in “marked and severe functional limitationsvhich has lasted or
can be expected to last for a continuous period of not less than 12 months”. 42 U.S.C.
§1382c(a)(3)(C). Under the applicable regulations, A.A.M. must showhdiginot working,

thathe has a “severe” impairment or combination of impairments, anththatpairment or
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combination of impairments of listing-level severity- i.e., medicallyor functionally equato
the severity ofilisted impairment20 C.F.R. §8416.924(&}.

Functional equivalence of limitatiomsevaluated on six domains: acquiring and
using information; attending and completing tasks; interacting and relating with otloersgm
about and manipulating objects; caring for oneself; and health and physical well-being. 20
C.F.R. 88416.926a(b)(1)(()4). Marked limitations in two domains of functioning or an
extreme limitation in one domain constitutes a functional equivalent to a listed impairment
Id. 8416.926a(d). “Marked” limitation for a domain is when a claimamtgairment(s)
interferes seriously with your ability to independently initiate, sustain, or ctengdévities.”ld.

§416.926a(e)(2)().

C. Did ALJ Devlin Fail to Properly Weigh Dr. Collins-McGowan’s Opinion?

A treating physician’s opinion eccorded “controlling weight” if it is “well
supported by medically acceptable clinical and laboratory diagnostic techniques and is not
inconsistent with the other substantial evidence in [the] record”. 20 C.F.R. 88 404.1527(c)(2)
416.927(c)(2) If the treating physician’s opinion does not meet this standard, the ALJ may
discount it, but is “required to explain the weight it gives to the opinions of a treating
Physician. . . . Failure to provide ‘good reasons’ for not crediting the opini@natdimant’s

treating physician is a ground for remand.” Snell v. Apfel, 177 F.3d 128, 133 (2d Cir. 1899). S

4 “The Social Security Administration adopted regulations in March 2017 tleatigély abolished
the treating physician rule; however, it did so only for claims filed on ar ldfdech 27, 2017.Montes v.
Commissioner of Social Securit9019 WL 1258897, *2 n. 4 (S.D.N.Y. 2019). This claim was filed
before that date.
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also 20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2). “The ALJ must consider,alia, the

‘llength of the treatment relationship and the frequency of examination’; theufa]and

extent of the treatment relationship’; the ‘relevant evidencegarticularly medical signs and
laboratory findings,” supporting the opinion; the consistency of the opinion with the record as a
whole; and whether thghysician is a specialist in the area covering the particular medical

issues.’Burgess v. Astrue, 537 F.3d 117 (2d Cir. 20@8)r{g 20 C.F.R. 404.1527(d), now (c)).

The Second Circuit has advised that the courts should not “hesitate to remand when the

Commissioner has not provided ‘good reasons' for the weight given to a treating physician[’]s

opinion”. Halloran v. Barnhart, 362 F.3d 28, 33 (2d Cir. 2004).
Here, ALJ Devlin gave “little weight” to the opinion of Dr. ColliMzGowan,
explaining that:
“[t]he observations of the claimant’s teachers and the results of the ctimsulta
examination are inconsistent with the limitations in Dr. ColMc&Gowan’s
opinion. Dr. CollinsMcGowan'’s treatment notes indicate that when she saw the
complainant on July 11, 2017, she had not seen the claimant for almost a
year . ... Further, her opinion is based solely on the reports for [sic] claimant’s
mother, rather than her own observations . . . . Accordingly, the opinion of Mr. Doway,
who observes and interacts with the claimant all day every weekday, is given more
weight”. [7], pp. 17-18.
The opinion of deacher, arfon-medical sour¢emay “outweigh the opinion
from a medical sourcewhen the teachéhas seen the individual more often and geeater
knowledge of the individual’s functioning over time and if the [teacher’s] opinion has better

supporting evidence and is more consistent with the evidence as a whole”. C.L.G. v.

Commissioner of Social Securjt§016 WL 836236, *8 (N.D.N.Y.), adopted, 2016 WL 830738

(N.D.N.Y. 2016) uoting SSR 06-03p, 2006 WL 2329939, *6.

5 SSR 0603p was rescinded for claims filed on or after March 27, 28%€AVenner o/b/o
A.R.L.D. v. Commissioner of Social Sedyr 2019 WL 7288507, *8. 4 (W.D.N.Y. 2019).
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The regulations define a “marked” limitation as interferisgriously” with
functioning. See 20 CFR 416.94@)(2)(i). Among te severity rating on the form completed
by the Ms. Bickem and Mr. Dowag one for‘a serious problem’which appears to correspond

to a marked limitationSee Bishop o/b/o K.M.B. v. Commissioner of Social Security, 2017 WL

4512163, *8 (N.D.N.Y. 2017} the regulations s&n to indicate that. . serious problems
would be equivalent to marked limitations”).

As discussed above, Mr. Doway'’s assessment reflected generally benignsfinding
(i.e.,, no more than slight problems) in many of the domains. However, he did not complete the
portion of the fornfor the domain of interacting and relating with others, and instead stated that
A.AM. “flourishes under my very structured, high expectation and respectful environment.
When that type of environment is not created, he caguiie troublesome.. . . . | am concern[ed]
about that when he leaves me an[d] enters the 7th grade”. [7], ferh®basis added)rhis is
also reflected in A.A.Ms IEP for the 2017-18 school year, whictiicates that he “needs a
structured classroom setting that has limited distractiolas; p. 330. EarlierVis. Bickem
similarly noted that A.A.M. “sits close to the front so he can stay focused and onltasg’.

186.

Plaintiff argues that this indicates the “need for help and support, and this is
consistent with, rather than inconsistent with, Dr. Collins-McGowan’s opinion of tharke
limitations in 3 domains”. Plaintiff's Memorandum of L48+1], p. 21. In support of that
argument she reliean Social Security Ruling (“SSR”) 09-02p, whistates that information

about any supports that children receive:

“can be critical to determining the extent to which their impairments
compromise their ability to independently initiate, sustain, and complete
activities. In general, if a child needs a person, a structured or supportive
setting, medication, treatment, or a device to improve or enable functioning,

-8-
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the child will not be as independent as same-aged peers who do not have

impairments. We will generally find that such a child has a limitation, even

if the child is functioning well with the help or support. The more help or support

of any kind that a child receives beyond what would be expected for children

the same age without impairments, the less independently the child functions,

and the more severe we will find the limitation to"#009 WL 396032, *5.

ALJ DeMin did not address Mr. Doway'’s opinion that A.A.M. needed to have a
highly structured setting to prevent him from being “quite troublesomge”SSR 0902p
recognizes, such supports can be critical to determining the severity of the imitatioa . M&
Doway did not complke the portion of the form concerning the domain of interacting and
relating to others, and his comments indicated that A.A.M. would be “quite troublesome”
without a highly structured setting, | am unable to conclude, without some explanation fdom AL
Devlin, that his opinion diverges from Dr. Collins-McGowan'’s opinion that A.A.M. had a
marked limitation in this domain.

Likewise, it is notclearthat ALJ Devlin properly applied SSR 09-01p in
evaluatingMs. Bickenis opinion. SSR 091p instructs that:

“the rating of the domain is not an ‘average’ of what activities the child can and
cannot do. When evaluating whether a child’s functioning is age appropriate,
adjudicators must consider evidence of all of the child’s activities. We do not
‘average’ all of the findings in the evidence about a child’s activities to cpme

with a rating for the domain as a whole. The fact that a child can do a particulay acti
or set of activities relatively well does not negate the difficulties the child hasng d
other activities.” SSR 02p, 2009 WL 396031, *10.

Here,under the domain of acquiring and using informaths, Bickem assessed
plaintiff with a “seriows problem” in the function of expressing ideas in written form. [7], p. 186.

However, as plaintiff argues, ALJ Devlin overlooked that finding, erroneously sthtihg t

plaintiff “only had slight to obvious problemsid(, p. 19) in the functions of that domain.
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Plaintiffs Memorandum of Lavi8-1], p. 24. Without an accurate assessment &f Bickem’s
opinion, | cannot conclude that ALJ Devlin properly weighed it.

ALJ Devlinalsoerred in his characterization of the record by stating in the
domainof interacting ad relating with otherghatMs. Bickem “opined that he had no problems
in this area, except at times, he would bully other students and make threats”. [7], p. 21.
Contrary to that characterization of the evidence, in addition to her comments about &.A.M.’
bullying, Ms. Bickem found that plaintiff had “serious problems” playing cooperatively with
other children, making and keeping friends, and expressing aligep. 188. Again, without an
accurate assessment of Ms. Bickem’s opinion, | cannot conclude that ALJ Devlifyprope
weighed it.

Since it is notlearwhether ALJ Devlin properly assessed the opinions of Ms.
Bickem and Mr. Dowa (both of which he heavily relied upon in discounting Dr. Collins-
Gowan’s opiniol), | am unable to conclude that he properly weighed that opiémle | must
accept the ALJ’s reasonable interpretation of evidence, these factual enaes ALJ Devlin’'s

opinion unsupported by substantial evider8se.Pratts v. Chate©94 F.3d 34, 38 (2d Cir. 1996)

(the ALJ “committed several factual errors in evaluating the medical evitehaeh resulted in
the decision denyindisability benefitiot being supported by substantial evidénce

ALJ Devlin also gave significant weight Rr. Ransom’s opinion. Howevéthe
ALJ cannot rely solely on [the] RFCs [of the consulting examiners] as evidencadicimg the
treatingphysician RFC. This is because an inconsistency with a consultative examiner is not

sufficient, on its own, to reject the opinion of the treating physician”. Cabibi v. Colvin, 50 F.

Supp. 3d 213, 234 (E.D.N.Y. 2014). Indeed, “[tlhe Second Circuit hasteepeatated that

when there are conflicting opinions between the treating and consulting sources, theingpnsul
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physician’s opinions or report should be given limited weigliérris v. Astrue 2009 WL

2386039, *14 (E.D.N.Y. 2009)(oting Cruz v. Sulivan, 912 F.2d 8, 13 (2d Cir. 1990

Based upon my conclusion that ALJ Devlin did not propedigh the medical
opinionevidence, tannotconclude that substantial evidence supports his conclusion that
A.A.M. did not have an impairment or combination of impairments that functionally equaled the
severity of the listings-i.e., had less than two marked limitations in e functional

equivalence domains.

D. Should this Case be Remanded for @alculation of Benefits?
Plaintiff requests that | remand this case for calculation of bewefdkernatively
for further administrative proceedings. Where “no useful purpose would be served . . . by a

remand”, a court may remand for a calculation of benefits. Parker nsH&6 F.2d 225, 235

(2d Cir. 1980). Hence, “[r]eversal for calculation of benefits is appropriate othlg iiecord
contains persuasive proof of disability, and a remand for further evidentiary proceeduids w

serve no useful purpose”. Harry L. v. Commissioner of Social Security, 2019 WL 3937224, *5

(N.D.N.Y. 2019), adopted, 2019 WL 3934952 (N.D.N.Y. 2019).
“Though a district court has discretion to do so, remanding solely for the

calculation of benefits is considered an ‘extraordinary action™. Catsigianiistrue, 2013 WL

2445046, *5 (E.D.N.Y. 2013%ee Simpson v. Saul, 2019 WL 4183912, *8 (W.D.N.Y. 2019)

(denying request for a remand for a calculation of benefits where it was thectiordseeking
judicial review of the Commissioner’s denial of coverage, but the record was not so @svious

to call for finding of disability).

-11-
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| find that the record falls short of providing pervasive evidence that A.A.M. is
disabled. Therefore, this is not a case that qualifies for the “extraordinany’aifta

calculation of benefit

CONCLUSION

For these reasons, plaintiff’s motion for judgment on the pleadings [8] is granted
to the extent that this case is remanded for further proceedings, considtehisaitecision and
Order, but is otherwise denied, and the Commissioner’s motion for judgment on the pleadings
[13] is denied.
SO ORDERED.
Dated:July 28, 2020

/s/JeemiahJ. McCarthy

JEREMIAH J. MCCARTHY
United States Magistrate Judge
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