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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

GREGORIO ULICES ALONSO BARRIENTOS
Petitioner Case #19-CV-6198FPG
V.
DECISION ANDORDER
WILLIAM P.BARR, et al.,

Respondents.

Pro sePetitionerGregorio Ulices Alonso Barrientdsrought this petition for a writ of
habea corpus pursuant to 28 U.S.C. § 2241, challenging his continued detention at the Buffalo
FederalDetention Facility. ECF Nol. The governmenbpposes the petitionECF No. 3, 4
Having reviewed the record and the briefing, the Court finds that a hearing isessagcto
resolve the petition. For the reasons that follow pitéion is GRANTED

BACKGROUND

The following facts are taken from the recorBetitioneris a native and citizen dl
Salvador On June 10, 2018Petitioner entered the United StatesoughTexaswithout being
admitted The next day, Border Patrol agents foamd arrested him. Because he expressed a
credible fear of removal to El Salvador, immigration authoriinssitutedfull (as opposed to
expeditedyemoval proceedingsgainst Petitioner.

In August 2018, an immigration judge conducted a bond hearing for Petitioner. He denied
Petitioner’s request for a change in custody stebeeECF No. 32 at 9. Petitioner did not appeal
that determination. ECF No. 3-1 at 4.

On October 22, 2018, an immigration judge denied Petitioner’s applications fornatnef f

removal and orded him removed. Petitioner appealed the order.
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On March 15, 2019, Petitioner filed the present actiGn April 29, 2019, the Board of
Immigration Appeals(“BIA”) remanded the cas& the immigration judge for further
proceedings ECF No. 8-2 at 1.

DISCUSSION

Petitioner has now been detained by immigration authorities fod8weonths. Hargues
that as a matter of procedural due processs entitled to Aaond hearing wherein the government
bears the burden of justifying his detention by clear and convincing evidence basidbfiight
or dangerousnegsThe Court agrees.

In several provisions, he Immigration and Nationality Act (“INA”) authorizes the
detention of aliens pending removal. Relevant here is 8 U.S.C. § 1226,gix@shmmigration
officials the authority to arrest and detain an alien “pending a decision on whethadien is to
be removed from the United State®"U.S.C. § 1226(a). In other words, “section 1226 governs
the detention of immigrants who are not immediately deportabiechavarriav. Sessions891
F.3d 49, 572d Cir. 2018) This includes aliens, like Petitioner, whose remq@vateedings are
ongoing See id.While Section 1226(a) permits immigration authorities to release aliens pending
the completion of removal proceedingenningsv. Rodriguez 138 S. Ct.830, 837 (2018),
immigration authoritieplacetheburden orthealiento prove that release is juséd i.e., that he
is not a risk of flight or danger to the communiyee Hemagw. Searls No. 18-CV-1154 2019
WL 955353, at *9 (W.D.N.Y. Feb. 27, 2019arko v. Sessions342 F. Supp. 3d 429, 433

(S.D.N.Y. 2018).

! Respondentimform the Court that further proceedings before the immigration judge weeeded for
July 5, 2019, but the record does not reflect the outadtieose proceedingsSeeECF No. 8 at 2.

2 Petitioner also raises other grounds, but the Court need not address tighinoif its dispositiorof this
claim. SeeECF No. 1 at 8-9.
2



The question is whether this scheme is constitutional as applied to Petifiordatermine
whether an alien’s due process rights have been violated as a result of imsecbdetention
under Section 1226the Court first evaluates whether the “aligmg been] held for an
unreasonably long period.Frederick v. FeeleyNo. 19-CV-609Q 2019 WL 1959485, at *2
(W.D.N.Y. May 2, 2019) (discussing in contextddtention unde8 U.S.C. § 1226(c))see also
Hemans 2019 WL 955353, at *5If the alien hadeen detained for an unreasonably long period,
the Court proceeds to analyze whether the alien has received sufficient googesty his
continued detentionHemans2019 WL 955353, at *5.

Applying this framework, the Court concludes that Petitiamentitled to relief.

First, Petitione€s detention has been unreasonably prolonged.hdsebeen detained for
overthirteenmonths This fact favors PetitionerSeeMuse v. Sessionslo. 18-CV-0054 2018
WL 4466052, at *4 (D. Minn. Sept. 18, 2018As detention continues past a year, courts become
extremely wary of permitting continued custody absent a bond hégri@gmpbell v. Bary No.
19-CV-341, 2019 WL 2106387, at *5 (W.D.N.Y. May 14, 2019) (collecting dases

Furthermore, this delaig attributable to the normal administrative procegasofar as
Petitioner has not abused tipeocesses available to him or otherwise maliciously delayed
proceedingshe cannot be deemed responsible for detdiendant to the administrative process
See Hechavarria891 F.3dat 56 n.6 (distinguishingbetween aliens who have “substantially
prolonged [their] stay by abusing the processes provided to [them]” and those who hahg “sim
made use of the statutorily permitted appeals proie3assett v. Decke 324 F. Supp. 3d 444,
453 (S.D.N.Y. 2018{concluding that pursuit of relief from removal “does not, in itself, undermine
a claim that detention is unreasonaplplonged). If anything, immigration authorities bear
responsibility for the delays attritable to Petitioner’s BIA appeal and remand, given that the

immigration judge was found to have erredhisiinitial order SeeECF No. 82 at 1. And in light



of the remand, Petitioner's case remains at an early stage of review despiteduy kEngtl
detention.See Sigal v. Searlslo. 18-CV-389 2018 WL 5831326, at *7 (W.D.N.Y. Nov. 7, 2018)
(stating that‘due process violations related to lengtietentions’usually involve,inter alia,
“petitioners who were still in the early stages of their immigration proceéfingscordingly,
Petitioners detention has been unreasonably prolonged, ahd$ipassed the first step.

At the second step, the Court concludes tRatitioner hasnot been afforded
constitutionally adequate process to justify his continued detention. Although Petitiase
afforded a bond hearing before an immigration judge in August 20MiBigration authorities
place the burden on the aliendemonstrate his entitlementrelease.See Nzemba v. BamNo.
19-CV-6299 2019 WL 3219317, at *4 (W.D.N.Y. July 17, 2019). Due process requires more.
Specifically, the “consensus view” is that due process requires the governotethie alien, to
proveby clear and convincing evidence thantinued detention is justifietiDarko, 342 F. Supp.
3d at 435 (collecting cases).

Therefore, because Petitioner’s detention has been unreasonably prolonged, and because
he has not yet been afforded a constitutionally adequate bond hearing, his continued detention
violates his due pross rights He is entitled to relief in the form of a bond hearing with proper

procedural safeguards.

3 Respondentsite Borbot v. Warden Hudson Cty. Corr’l Facilitp06 F.3d 274 (3d Cir. 2018), for the
propositionthat aliers held under § 1226(a) should bear the burden of proof even though “constitutional
due process has been construed to require a bond hearing for § It&{cges suffering lengthy
detention.” ECF No4 at 10. Respectfully,Borbot is neither binding on this Court nor particularly
persuasive. To the contrary, “all the same constitutional concerns affsgel226(c) detaineegre
present—and are even more persuasiv@ the case of a 8§ 1226(a) detaifiedlguti v. Session259 F.
Supp. 36, 12 (W.D.N.Y. 2017) (footnote omittedjee also Martinez v. Decke¥o. 18-CV-6527, 2018
WL 5023946, at *4 (S.D.N.Y. Oct. 17, 2018) (“It would Hoth illogical and legally unsouhtb afford
greater procedural protections to aliens detained under Section 1228(t) aliens detained under Section
1226(a)’).
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CONCLUSION

For the foregoing reasoyiRetitioner is entitled to habeas relief under 28 U.S.C. § 2241 and
the petition (ECF No.)lis GRANTED.

By August 5, 2019, Respondesntshall hold a bond hearing fdeetitionerbefore an
immigration judge, at which the government bears the burden of proving by clezoramacing
evidence thaPetitioner’scontinued detention is justified based on risk of flight or danger to the
community. If a bond hearing is not held Byugust5, 2019, Respondesishall releas®etitioner
immediately with appropriate conditions of supervisi@y August 7 2019, Respondenshall
file a notice with this Court certifying either (ff)at a bond hearing was held by the applicable
deadline, and the outcome thereof, or (2) that no bond hearing was held dnetiti@terwas
released with appropriate conditions of supervisidrhe Clerk of Court is directed to enter
judgment and closthis case.

IT IS SO ORDERED.

Dated:Juy 24, 2019

Rochester, New York 2?‘ : Q

HON. Fﬁ NK P. GERACA, JR.
ChlefJudge
United States District Court



