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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

GREGORIO ULICES ALONSO BARRIENTOS,
Petitioner, Case # 19CV-6198+FPG
V. DECISION AND ORDER

WILLIAM P. BARR, et al.,
Respondents.

OnJune 10, 2018 etitionerGregorio Ulices Alonso Barrient@ntered the United States
throughTexaswithout being admittedECF No. 10 at 1. The next day, Border Patrol agents found
and arrestetim. 1d. Because he expressed a credible fear of removal to El Salvador, immigration
authorities institutedull (as opposed to expeditedmoval proceedingsgainst Petitionerld.

In August 2018, an immigration judge conducted a bond hearing for PetitiheHe
denied Petitioner’s request for a change in custody st&sECF No. 32 at 9. Petitioner did
not appeal that determination. ECF No. 3-1 at 4.

On October 22, 2018, an immigration judge denied Petitioner’s applications fornainef f
removal and orded him removed. ECF No. 10 at 1. Petitioner appealed the twrdlee Board
of Immigraion Appeals(BIA), the BIA remanded his case, and a merits hearingsefzsduled
for July 5, 2019* ECF No. 14-1 1 3.

On March 15, 201Retitionetbrought gro sepetition for a writ of habeas corpus pursuant
to 28 U.S.C. § 2241, challenging his continued detention at the Buffalo Federal Detentign Fac
ECF No. 1.

On Jwe 27, 2019, Petitionervia caunsel who was and is representing him before the

Immigration Court(IC)—filed a mdion to adjourn the més hearing thencheduled for July 5,

L A merits hearing may have bescheduleaarlierthan July 5, 2019, and then adjoed. The Court knows only that
a merits hearing wasventuallyscheduledor that dae.
1
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2019. The IC granted the motion and scheduled the merits hearing for August 212011 9
3-4.

On July 24, 2019, the Court issued a Decision and Order finding that Petitioner wed entit
to habeas relief and ordering Respondents to hold a bond hearimigy foeforethe ICby August
5, 2019, at which the governntemwould bear the burden of proving by clear and convincing
evidence thaPetitioner’'scontinued detentiowas justified based on risk of flight or danger to the
community. ECF No. 10.

On July ®, 2019, Pationers counsel filed motions before the IC to eiteehedule the
bond hearing before the merits hearing or adjourn the merits hearing. ECF@d.112The IC
denied those motiondd.

On August 1, 201%®Retitionets counseffiled a motion for atemporaryrestrainingorder
(“TRO"), which is currently before the Court. ECF No. Ertitionerasksthe Court toadjourn
his merits hearing scheduled for tomorrow, August 2, 2019, at 8:3Mafare thelC because
holding his bond hearing before tiveerits hearing Wi allow him to better pgparefor the merits
hearing ECF No. 12 at 5Respondents responded to the Motion hours after it was filedc EC
No. 14.

Pettioner smotionfails for two reasons. Firdeetitioner is seeking relief outside the scope
of thePetition he originally filed and that the Couras already grantedHis Petitionchallenged
only his contirued detention at the Buffalo Fededtention facility. ECF No. 10 at 1. It did not
allege thahe was deprived of some rightregard to his merits hearing@he relief he now seeks
is thus beyond the scope of the Petition and, therefore, beyond the reaclotittissjurisdiction.
See Candelaria v. Baker, No. 00-CV-0912E(SR)2006 WL 618576, at *3 (W.D.N.Y. Mar. 10,
2006) (denying a motion for preliminary injunction where giffisought injunctive relief not

mentioned in the complainfyjcKinnonv. Tresman, No. 302CV2305WWEHBF2004 WL 78091,



at *1-2 (D. Conn.Jan 9, 2004 (finding a notion for a preliminary ijunction was‘beyond the
scope of [the] actidhwherethe caseanvolved disclosure of lpintiff’s medicalinformationand
the motionconcerned possible transfer to a separateaectional facility).

Second, and perhaps most importantly, there are sigriifiwasdidional questions as to
whether this Court could rule on Petitioreemdion. It is well established thainly Courts of
Appeals, noDistrict Courts, may stay removavhich suggestthat this Court has no jurisdiction
overscheduling ofmeiits hearings. See 8 U.S.C. § 1252(b)(2)Indeed, it appearsdhPetitioner
should have appealed the' $&lenialof his motionto adjourn the merits hearing to the BIA and,
if that appeal was denied, to the Unitealt& Court of Appealfor theSecond Circuit.See Cortes-
Gomez v. Barr, 765 F. Appx 593, 59496 (2d Cir. 2019 summary orderfhearing appeal from
BIA on petitionets motion to continue removal pramings that was originally dexd by an
immigration judge).

CONCLUSION

For the foregoing reasons, Petitioner's Motion for a Temporary Restraimaey, GCF

No. 12,is DENIED, and the Court’s July 24, 2019 Order, ECF No.réfhains in effect

IT 1S SO ORDERED.

Dated: August 1, 2019
Rochester, New York

HON K P. GERACI, JR
Chlef ge
United States District Court



