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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

IRVIN A. RACKARD, JR.,
DECISIONAND ORDER

Raintiff,
19-CV-6357L

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

Plaintiff appeals from a denial of disabilltignefits by the Commissioner of Social Security
(“the Commissioner”). This aicin is brought pursuant to 42 &IC. 8405(g) to review the
Commissioner’s final determination.

On February 6, 2015, plaintiff, ¢ thirty-seven yearold, filed applications for a period
of disability and disability isurance benefits, and for supplea security income, alleging
disability beginning September 3, 2013. (Adisirative Transcript,Dkt. #8 at 10). His
applications were initially deed. Plaintiff requested a h&ay, which was held April 4, 2017
before Administrative Law Judge (“ALJ”) Micha®V. Devlin. The ALJ issued an unfavorable
decision on October 3, 2017. (DKB at 10-21).That decision becaithe final decision of the
Commissioner when the Appeals Council demiediew on March 18, 2019. (Dkt. #8 at 1-3).
Plaintiff now appeals.

The plaintiff has moved for remand of thetteafor further proeedings (Dkt. #12), and

the Commissioner has cross moved (Dkt. #14) for judgment on the pleadings, pursuant to Fed. R.
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Civ. Proc. 12(c). For the reasorset forth below, the plaintiffs motion is granted, the
Commissioner’s cross motion is denied, andntiadter is remanded for further proceedings.
DISCUSSION

Determination of whether a claimant is disabhgthin the meaning of the Social Security
Act follows a well-known five-ste sequential evaluation, familigr with which is presumed.
See Bowen v. City of New York, 476 U.S. 467, 470-71 (198€xe 20 CFR 8§88404.1509, 404.1520.
The Commissioner’s decision that aiptiff is not disabled must kefffirmed if it is supported by
substantial evidence, and if the ALJ applied the correct legal stanSeedt2 U.S.C. 8405(Q);
Machadio v. Apfel, 276 F.3d 103, 108 (2d Cir. 2002).

The ALJ’s decision summarizes plaintiff's dieal records throughotite relevant period,
which included treatment for Type | diabetatiabetic neuropathy (nerve damage causing
numbness, pain and/or weaknessjion difficulties, gastroparesis (loss of motility in the muscles
of the digestive tract), major depressive disgrded generalized anxietlisorder, all of which
the ALJ determined constituted a severe impairmehequaling a listeonpairment. (Dkt. #8 at
12). Applying the special techniqier mental impairments, the AlLfound that plaintiff has mild
limitations in understanding, remdering, and applying informatip moderate limitations in
interacting with others; mild raitations in concentration, pésgence and paceand moderate
limitations in adapting and managihgnself. (Dkt. #8 at 13-14).

Upon review of the record, the ALJ found thaiptiff has the residudlinctional capacity
(“RFC”) to perform sedentary work, with the faMng limitations: can ocaaonally lift and/or
carry 10 pounds, and frequently lghd/or carry less than 10 poun&4aintiff can stand or walk
up to 2 hours in an 8-hour workdaand sit for up to 6 hours, but stibe allowed tstand for one

or two minutes after sitting fa80 minutes, and be allowed ti for one or two minutes after
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standing for 15 minutes. Plaintiff can no morartloccasionally push and/or pull 10 pounds, climb
ramps or stairs, balance, stoop, kneel, crouclerawl. Plaintiff can frquently finger, perform
tasks requiring near or far visual acuity, untherd, remember and carry out simple instructions
and tasks, frequently interact with coworkensd supervisors, occasionally interact with the
general public, and must work in a low stresskvenvironment (i.e., ngupervisory duties, no
independent decision-making required, no strict production quotasmal changes in work
routine and processes, etc.). e consistently maintain coentration and focus for up to two
hours at a time. (Dkt. #8 at 13-15).

Plaintiff's past relevant work as a warehewsorker, injection miding machine tender,
and daycare worker, was performatdthe light exertional levethus, plaintiff's RFC would not
permit a return to any of thosabs. At the hearing, the ALJ asked vocational expert Peter A. Manzi
whether there were other posiis in the economy that a hypdibal individual with this RFC
could perform. Mr. Manzi testifgk that such an individualoald perform the representative
sedentary positions of table worlard addresser. (Dkt. #8 at 20).

l. The Medical Opinions of Record

A. Dr. Brownfield and Dr. Harding

Plaintiff first argues that the ALJ erredassessing and incorporating two of the medical
opinions of record into his RFfinding: that of consulting pghologist Dr. Adam Brownfield,
and non-examining reviewer, Dr. T. Harding.

The ALJ gave Dr. Brownfield’s opinion, whicindicated that platiff has a moderate
limitation in interacting with dters, “some” weight, stating ithout elaboration that it was

“partially consistent with the evidence @fcord.” (Dkt. #8 at 18, 419-22). The ALJ likewise gave
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Dr. Harding’s opinion assessing “merdte” difficulties insocial interactiofisome” weight, noting
that plaintiff contributed t@onversations in group therapgttings. (Dkt. #8 at 18, 84-88).

Plaintiff argues that the ALJ did not suféatly explain his deision to discount Dr.
Brownfield’s and Dr. Harding’s opinions with resgi to plaintiff's “moderate” difficulties in
social interaction, and that his RFinding did not sufficiently accoumior such limitations, in that
the RFC permitted “frequent” rather than “occamsil” contact with coworkers and supervisors.

In general, “[a]n ALJ [i]s not required talapt, wholesale, every limitation [in a medical
opinion] into the RFC determinationMclntosh v. Berryhill, 2018 U.S. Dist. LEXIS 120183 at
*66 (S.D.N.Y. 2018),report and recommendation adopted, 2018 U.S. Dist. LEXIS 156301
(S.D.N.Y. 2018). However, wheredliCourt is unable to discern [tid_J’s] reasoning as to why
he omitted” those limitationgnd where “their inclusion in [p]laitiff’'s RFC mighthave resulted
in a different outcome,” remand is appropridtelntosh, 2018 U.S. Dist. LEXIS 120183 at *67
(recommending matter to be remanded for furfireceedings where ALJ failed to explain why
limitations in opinion given “some weighivere not included in RFC finding).

Even assumingrguendo that the ALJ’s RFC determination permitting “frequent” contact
with coworkers and supervisors was inadequatactmunt for “moderatelimitations in social
interaction, and that the ALJ thusred in failing to explain why he declined to credit such
limitations, that error was harmless. Even if &le) had determined thalaintiff could no more
than “occasionally” interact with coworkers dasupervisors, it would not have changed the
outcome, since both of the positions identifieg the vocational expert — table worker and
addresser — are unskilled positions which do not require more than occasional interaction with
supervisors or coworkerSee e.g., Lopez v. Commissioner, 2019 U.S. Dist. LEXIS 55155 at *10

(E.D.N.Y. 2019);Bellucco v. Colvin, 2016 U.S. Dist. LEXIS 13044t *35 (WD.N.Y. 2016).
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Because the same conclusion would have Weanhed regardless of whether the ALJ
found plaintiff's ability to inteact with coworkers and supgsors to be “frequent” or
“occasional,” remand to addretsss issue would be futile.

B. Ms. Liedtke

Plaintiff also argues that th&lLJ erred in failing to incorprate the opinion of Ms. Sara
Liedtke, plaintiff's treting mental health cowselor, into his RFC fiding. Specifically, Ms.
Liedtke, whose opinion the ALJ gave “some to digant” weight for beindgpartially consistent”
with unidentified evidence of reod, stated that due to anxyiesymptoms, plaintiff could only
work for up to 35 hours per week. (Dkt. #8 at 19, 607).

The ALJ did not include such a limitation lis RFC finding, andffered no explanation
as to why he implicitlyrejected this portion of Ms. Li¢ke’s opinion. However, Ms. Liedtke’s
opinion specified that the expectddration of this limitation wa only “3 months' (Dkt. #8 at
607). Because the limitations she opined didmett the 12-month durational requirement for
disabling limitations, any error in the ALJ’s failure to include them in his RFC finding, or to offer
a more detailed explanation for doing so, is Hassy and remand to reitig would be futile.

C. Dr. Kyere

While plaintiff does not challenge the ALJ’s igking of the opinion oplaintiff’s treating
internist, Dr. Kwaku Kyere, the Court finds tithe ALJ’s failure to incorporate the limitations
Dr. Kyere described into plaintié RFC finding does require remand.

In general, the opinion of a claimant’s treatpigysician as to the nature and severity of

his impairments is entitled to “‘controlling weiglsio long as it ‘is well-supported . . . and is not

inconsistent with the other substial evidence in the case recordGbugh v. Saul, 2020 U.S.
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App. LEXIS 949 at *2-*3 (2d Cir2020) (unpublished opinion) (quotimgyrgess v. Astrue, 537
F.3d 117, 128 (2d Cir. 2008)).

Dr. Kyere rendered an opinian April 3, 2017, based on twagrs of treatment visits,
every 2-3 months. Dr. Kgre noted plaintiff's dignosis of Type | diabetes, and opined that
plaintiff's symptoms, including fagiue and anxiety (associated wiitie need to monitor and adjust
his blood sugar), would “frequentlyfiterfere with his attention and concentration. He opined that
plaintiff could sit or stad for more than 2 hours attime, for a total of upp 4 hours in a workday,
but needed to be able ¢get up and walk for up 10 minutes after evedb minutes of sitting or
standing, and further required a jiiat permitted him to change jitiens at will. Dr. Kyere also
stated that plaintiff would require 2 or 3 unedhled breaks of 5-10 minutes each day, and can no
more than occasionally liiny amount of weight(Dkt. #8 at 935-39).

Acknowledging Dr. Kyere’s statuss a treating physician, the ALJ assigned “significant”
weight to Dr. Kyere’s opinion, finding it to be “cdstent with the overall evidence of record, and
to be more persuasive thare tbpinion[s] of the [physician’ssaistant Amy Kalio, and plaintiff's
several mental health cgpeoviders].” (Dkt. #8 at 19).

Although the ALJ gave Dr. Kyere’s opinionigsificant weight” — indeed, Dr. Kyere’s
was the only opinion of recomgiven such weight — the ALJRFC determination did not fully
incorporate the limitations it desiced. In contrast to Dr. Kyere’s opinion th@sintiff needed to
change positions “at will,” redgred several daily “unscheduldateaks,” and could not lift any
amount of weight more than “occasionally,’et®LJ’'s RFC finding speciéis sitting/standing

limits which fall short of the ability to change gition at will, does not include any allowance for
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unscheduled breaksand permits the “frequent” lifting dfems weighing less than ten pounds.
(Dkt. #8 at 14-15, 937).

The ALJ provides no explanation for the degzancies between Dr. Kyere’s opinion and
his RFC finding, and does nothetrwise provide “good reasons” fijecting the portions of Dr.
Kyere’s opinion he chose not to credit. This is reversible eBsargenerally Raymer v. Colvin,

2015 U.S. Dist. LEXIS 112218 at *21 (W.D.N.Y. 2015) (collecting cases, and noting that remand
is appropriate where ALJ gives opinion “considegdlolr “significant” weight, but fails to explain

why portions of that opinion were not imporated into thé\LJ’s RFC finding).

CONCLUSION

For the foregoing reasons, plaintiff’s motionviacate the ALJ's decision and remand this
matter (Dkt. #12) is granted, and the Commissioner’s cross motion for judgment on the pleadings
(Dkt. #14) is denied. The ALJ’s decision isveesed, and the matter ismanded for further
proceedings consistent with this opinion.

On remand, the ALJ is directed to reevaluhteevidence of record, and to produce a new
decision which appropriately incorporates theitations described irthe credited medical
opinions of record (including, but not limited tbe opinion Dr. Kyere which the ALJ determined

is entitled to “significant” waght), and which sufficietty reconciles and explains the rationale for

! The ALJ's unexplained failure to incorporate unscheduledkbrieéo his RFC finding is particularly significant, as
the plaintiff's need for such breaks is well-supported leyrétord. His medical recordpeatedly reference his Type

| diabetes, his ongoing difficulties with (and anxiety about) the need for regutat glucose testing and management,
and periodic emergency room visits for uncontrolled high blood sugars. (Dkt. #8 at 374, 3B80B 382, 384, 390,
400, 406, 416, 419, 421). The report of treating physician’s assistant Amy Kalio, whasa ¢ipé ALJ gave “some”
weight, explains that plaintiff requires regular breaks throughout the workday for fosewf regular “blood glucose
testing” and blood sugar management through snacks and/or insulin injections. (DKt8#878-83).

7
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excluding any portions of creditetiedical opinions that aneot included in the ALJ's RFC
finding.

IT 1S SO ORDERED.

0 A

DAVID G.LARIMER
United State<District Judge

Dated: Rochester, New York
September 3, 2020.



