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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

FIREMEN’S INSURANCE COMPANY OF
WASHINGTON, D.C,

Plaintiff,
Case #19-CV-6513+PG
DECISION AND ORDER
ACE AMERICAN INSURANCE COMPANY, et al.,

Defendans.

INTRODUCTION

This case concerns insurarm@verageand indemnitydisputesrelated to aconstruction-
siteaccidenccurringin Massachusetia 2014 Currently before the Court are three motions for
summary judgmeritled by (1) Defendant and counterclaimant Ace American Insurance Company
(“Ace American”), ECF No. 66; (2) Plaintiff Firemen’s Insurance Compary/ashington, D.C.
(“Firemen’s Insurance’and CrosdDefendant MP Masonry Inc. (“MP Masonry”), ECF No. 82;
and (3) Defendant and creskimant Aerotek, Inc. (“Aerotek”) and Defendant Thomas J. Story,
ECF No. 83. The Court resolves all of the motions in this omnibus order.

LEGAL STANDARD

Summary judgment is appropriate when the record shows that there is “no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’ofFkv R. Civ. P.
56(9; see alscCelotex Corp. v. Catretd77 U.S. 317, 322 (1986pisputes concerning material
facts are genuine where the evidence is such that a reasonable jury could retuict fowéne
non-moving party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)In deciding

whethergenuine issues of material fact exist, the court construes all facts in a lighauoyabfe
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to the noamoving party and draws all reasonable inferences in thenawing party’s favor.See
Jeffreys v. City of New Yqrk26 F.3d 549, 553 (2d Cir. 2005). However, the-mmving party
“may not rely on conclusory allegations or unsubstantiated speculatioD.1.C. v. Great Am.
Ins. Co, 607 F.3d 288, 292 (2d Cir. 2010) (quotation omitted).

DISCUSSION

In August 2015, Joseph and Laura Holguin brought a civil action in Massachusetts for
injuries Mr. Holguin sustained while working at a construction siteJuly 2014 The project
involved the construction of a new grocery store for Wegmans Food Markets, IncollglrirH-
who was a mason on the projedlleges that he sustained serious injuries when a scaififold
which he was walking collapsed. He and his wfeught ort claims against a number of
individuals and entities involved in the projec@ee generallfeCF No. 663 at 2540 (copy of
amended complaint).

The present litigation concerns issues of indemnity and insurance cof@arage of the
defendants ithe Massachusetts actiohom Story and Wegmans.

Story acted as a foreman on tmastruction projectHis work on the project was governed
by a 2012 staffing agreement between Wegmans and Aerotek. Under that agreemesk, Aerot
agreed to provide workers for Wegmans in connection with the prdgess.generallfECF No.
834 at 28. Story was one of the workers Aerotek provided under the arrangeferntek and
Wegmans agreed th&tory would be treated as an employee of Aercdekl an independent
contractor of Wegmansld. at 6. Aerotek is presently covering Story’s defense costs in the
Massachusettsction.

The staffing agreemertietween Wegmans and Aerotalso required Aerotek tol)

maintain liability insurance that included Wegmans as an additional insured, and (2pifgdem
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Wegmandor any claims or liabilitiest may “suffer or incur as a result pRerotek’s] negligent
Services’ Id. at 3. Pursuant to its insurance obligatiéwerotek procured an excess commercial
general liability policyfrom Ace American

Separately, Wegmans and MP Masoentered into a contract wherein MP Masonry
would provide masonry services for thenstructionproject See generallyd. at 2679. Mr.
Holguin was an employee of MP Masonry and was providing those services to Wegmans at the
time he was injured.

Under the masonry contract, MP Masonry agreed to (1) obtain liability insurancsefbr it
and Wegmansand (2) indemnify Wegmans and itg&mts, employees and representatives” from
claims of“personal injury to [MP Masonry’s] employees. arising out of or resulting directly or
indirectly from the performance of the Work . . Id. at 55-56, 6970. Firemen’s Insurance
provided the required insurance to MP Masonry. Currently, Firemen’s Insuranogidiry for
the costs for Wegmans's defense in the Massachusetts action.

In the present litigation, Firemen’s Insurance brings six claims agaimstekeand Ace
American; Ace American brings two counterclaims against Firemen’s Insurandeferotek
brings two cros€laims against MP Masonrylhe partiestlaims can be reduced to the following
issues:

1. Must MP Masonry indemnify Story in the Massachusetts attasmed orthe indemnity
provision of the masonry contract? (Claim 2 and Clssms 1 & 9

2. Must Firemen’s Insurance indemnify Story and contribute to his defensd basthe
policy it issued taMP Masonry? (Claini)

3. Must Aerotek indemnify Wegmans and contribute to its defense based on the
indemnification provision of the 2012 staffing agreement? (Claim 4)

4. Must Aerotek and/or Ace American indemnify Wegmans and contribute to its defense
pursuantto the commercial general liability polics&kce Americanissued to Aerotek?
(Claims 3 & 5, Counterclaims 1 & 2)
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5. Did Aerotek breach the 2012 staffing agreement by failing to obtdfitientinsurance?
(Claim 6).

The Court addresses each of these issues below, except for the third issue, wdiith per
to indemnity under the 2012 staffing agreement. During summary judgment briefing, Fremen
Insurance and MP Masonry conceded that a condition precedent for such indemnity had not been
satisfied, and therefore Aerotek is mioider any obligation to indemnifyegmans SeeECF No.
85 at 7; ECF No. 82 at 2123. Therefore, summary judgment is granted in Aerotek’s favor on
Claim 4 of Firemen’s Insurance’s amended caoant.

The Court now turns to the disputed issues.

I.  Must MP Masonry indemnify Story and contribute to his defense costs under the
indemnity provision of the masonry contract?

In its crossclaims against MP Masonry, Aerotek argues that the masaontract
obligated MP Masonry to indenipi and defend Wegmans' agents, employees, and
representatives, and that Story fits within one of those categ@uaszerselyin its second claim,
Firemen’s Insuranceontends that Story does not fall within anytludse categoriesThe Court
agrees with Firemen’s Insurance and MP Masonry.

As noted above, the masonry contract includes a broad indemnification provision:

To the fullest extent permitted by law, [MP Masonry] shall defend, indemnify and

hold harmless [Wegmans] and its agents, employees and representatives from and

against all liabilities, claims, damages, loss and expenses, including, but not limited
to, claims of . . . personal injury to [MP Masonry’'s] employees, agents,
subcontractors or third parties . . . arising out of or resulting directly or indirectly

from the performance of the Work . . . .

ECF No. 83-4at 5556.

The masonry contract is governed by New York |[&ggd. at 72 In New York, “[w]hen

a party is under no legal duty to indemnify, a contract assuming that obligation musttlye str
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construed to avoid reading into it a duty which the parties did not intend to be assiitoeger
Assocs., Ltd. v. AGS Computers, 48 N.E.2d 903, 905 (N.Y. 1989).THe promiselto
indemnify] should not be found unless it can be clearly implied from the language and purpose of
the entire agreement and the surrounding facts and circumstaltcess one court has remarked,
New York courts are “padularly strict” when it comes to contractual indemnification.
SecurityNationaMortg. Co. v. Aurora Bank FSBNo. 11-CV-434, 2014 WL 12600129, at *13
(D. Utah May 6, 2014).

Tonking v. Port Authority of New York & New Jers@®1l N.E.2d 133 (N.Y. 2004js
illustrative. That case arose out of a renovation project overseen by the Port tpuahbdlew
York and New Jersey.See Tonking821 N.E.2d at 488. An employee of a ventilation
subcontractor was injured on the job and sued the Port Authority and another contractor who
provided “construction management services for the projédt. The management contractor, in
turn, brought a claim against the ventilation subcontractor, arguing that it wasdettitle
indemnification based on a clause in the contract between the Port Authority and tladimentil
subcontractor. The clause read:

[The subcontractor] shall indemnify the Authority against [certain losses] to the

extent caused by the negligent acts or omissions of [the subcorjirentioiding

all expense incurred by it in the defense, settlement or satisfaction theredhe

provisions of this numbered clause shall also be for the benefit of the

Commissioners, officers, agents and employees of the Aujsoritiyat theyhall

have all the rights which they would have under this numbered clause if they were

named at each place above at which the Authority is named, including a direct right

of action against [the subcontractor] to enforce the foregoing indemnity.
Id. at 135 (emphasis added). The management contractor asserted that it was an “agent” of the
Port Authority and thus fell within the indemnification clauge.

The New York Court of Appeals rejected that argument. It noted that the evidence was

mixed as to whther the management contractor qualified as an “agent” under the contract:



Case 6:19-cv-06513-FPG-MJP Document 92 Filed 06/05/20 Page 6 of 19

although the Port Authority exercised “supervision and control” over the contractor’s therk,
contract itself never expressly identified the contractor as an “agent” or astghatdemnitee—
despite that fact that the contract “refer[red] to the ‘construction manages’than 130 times.”

Id. Rather the contractappeared to tredtagent” and “construction manager” as “separate
classifications.”Id. The Court of Appealseeasoned that “the language of the parties is not clear
enough to enforce an obligation to indemhiyd stated it wasunwilling to rewrite the contract
and supply a specific obligation the parties themselves did not spéllldut.

As the Court undetands Tonking and related case lawt is not enough that an
indemnification clause might be reasonably read to cover an individual; it must be unambiguous
that the individual is coveredSee, e.g.Lipshultz v. K & G Indus.294 A.D.2d 338, 339 (N.Y.
App. Div. 2002) (where contract provided for indemnification to owner’s “agents, atheifat a
general contractor could “theoretically” be considered the owner’s statgenywas insufficient
to require indemnification)A. R. Mack Constr. Co. v. Patricia Ele&. A.D.3d 1025, 1027 (N.Y.
App. Div. 2004) (same). That standard is demanding, and it is particularly difficult to meet if the
parties employ general language like “employees” or “agents” to refer to potedéairiitees.
The New York Court of Appeals has cautioned that “[w]ords in a contract arecamb&ued to
achieve the apparent purpose of the pattisd even if a terncan be interpreteth a “larger
sensé€,it “ should be restrained to the particulacasion and to the particular object which the
parties had in view Hooper 548 N.E.2d at 905. This is particularly true with indemnity
contracts,” asourts must avoid “reading infthe contractp duty which the parties did not intend
to be assumed Id.

Therisk of an overly broad reading gesent here, as words like “agehtemployees’

and “representativesire ambiguous anchn readilybe interpreted in a manner not intended by
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the parties.Indeed,one New York court has noted that the word “agent” is often a “referentially
treacherous term” that fails to clearly manifest the parties’ intentidosking v. Port Auth. Of
N.Y. & N.J, 2 A.D.3d 213, 214 (N.Y. App. Div. 2003). The questiameis wheher, despite the
inherent ambiguity of the terms themselves, the masonry contract as a siduele in
“unmistakable terms” that Mr. Story is a covered indemnit8ee id. The Court answers that
guestion in the negative.

The language of the indemnification clause is gerettad contract uses the terms

“employees’ “agents,” and “representatives” without any further clarificatidhus, it is unclear
whether the parties intended to extend indemnification to a person in Story’s posidiorely, a
worker who acts under Wegmans’ direction and control but is technically classified as an
independent contractor of Wegmans and the employee of contreé&¢®=CF No. 824 at 6
(stating that the relationship between Wegmans Aarbtek’'s employeesvas “that of an
independent contractor” and that “[ulnder no circumstances shall Wegmans be consieered t
employer of . . . anjof Aerotek’s employee$)]. Furthermore, elsewhere in the masonry contract
the parties refer tther contractors” and “separate contractarko perform work on the project.
See idat57, 58. If the parties had intended to extend indemnification to the employees of other
contractors, they could have simply used those phrases rather than the amorphous terohs they di
employ.

In the absereof express language identifying Mr. Story (or aogtractor'semployee) as
a potential indemnitee, Aerotek relies on general principles of agency and Mr. Salry’s |
responsibilities to argue that he was an agent, employee, or representative ohg/e&ppaCF

No. 832 at 714. But general terms like “agent” and “employee” can be interpreted broadly or

narrowly, and Aerotek fails to argue why its interpretation of those terms is the ostyabée
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one. See Tonking2 A.D.3d at 214. Perhaps, as Aerotek argues, Wegmans and MP Masonry
intended that MP Masonry would be obligated to indemnify any individual who could be deemed
to be Wegmans’ agent under New YarkMassachusetesgency law. Or perhaps they intended
to require indemnification only to those individuals who Wegmans expressly treatedgesnts,
employees, and representatives.(those on Wegmans’ payroll), to the exclusion of individuals
ostensibly employed by contractors. atmbiguity defeats Aerotek’s claim for indemnification.

In short, if Wegmans and MP Masonry had intended to extend indemnification to Mr.
Story, they could have done so “in unmistakable terms,” rather than relying on frequently disputed

language like “agent,” “employee,” or “representativ&ée id(“[H] ad the pdres. . . intended
for [the indemnitor]to assume an obligation to indemniffthird-party contractor]they would
have manifested their intention in unmistakable terms instead of using the general, ofte
referentially treacherous term “agent,” particlyla. . . because the existence of an agency
relationship. . . would, predictably, have been dispuitgdsee also Tonking821 N.E.2d at 135
(“If the parties intended to covighe contractorhs a potential indemnitee, they had only to say so
unambiguously).

Because the parties to the masonry contract did not “clearly manifest” teairont Mr. Story
is not entitled to indemnification. Consequently, MP Masonry is not obligé&ademnify or
contribute to thelefenseof Mr. Storyunderthe masonry contract. Summary judgment is therefore

granted in MP Masonry’s favor on Aerotek’s cra$sims and in Firemen’s Insurance’s favor on

its second claim.
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[I.  Must Firemen’s Insurance indemnify Story and contribute to his defense based on
the policy it issued to MP Masonry?

In its first claim for declaratory reliefriremen’s Insurance argues tt&tory does not
qualify as an insured undtre policyit issued to MP MasonrySeeECF No. 71 at 14 Aerotek
argues that this claim must be dismissed because it is not ripe. The Court agrees.

“[B] efore a court may issue any declaratory ofdeder the Dedratory Judgment Act]
it must satisfy itself that the matter presents an actual case or controvgiSylUnderwriters Ins.

Co. v. Orion Plumbing & Heating Corp321 F. Supp. 3d 313, 316 (E.D.N.Y. 2018\ dispute

is not justiciable under thiscase or controversystandard unless it is definite and concrete,
touching the legal relations of parties having adverse legal interestged Fin. Cas. Co. v.
Paddon 248 F. Supp. 3d 368, 372 (N.D.N.Y. 2017) (internal quotation marks omitt@ths “
standard is not satisfied by a dispute of a hypothetical or abstract charé&tt@nternal quotation
marks omitted) Put differently, “[a]n actual controversy does not exist where there is no evidence
or indication that the main theory on which the plaintiff seeks declaratory judgment $puedi
between the parties.ld.

Here Aerotek states that it has never contested Firemen’s Insurance’s disclaimer of
coverage as to Mr. Story5eeECF No. 832 at 18. Mr. Story “takes no position on the coverag
issue raised by Count | of the Amended Complaint. Neither does Aerdtekste alsd&=CF No.

87 at 7 {Mr. Story has never claimed he was covered by the Fireman’s policy . . . and he is not
claiming that now.). Firemen’s Insurance fails to offer any opposing allegations that would
suggest that Aerotek, Mr. Story, or any other pahigllenge$iremen’s Insurancedisclaimer of
coverage

Because there is no actual dispute over the parties’ legal rights ayatiobls as it pertains

to coverage for Mr. Story, there is no case or controveksgord Paddon248 F. Supp. 3d at 373
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(no subject matter jurisdiction where “[n]one [tie] allegations suggest that there is a dispute
between the parties as to whetftee insurer]is obligated to defend or indemnify Defendants in
the [underlying]lawsuit’); Orion Plumbing 321 F. Supp. 3d at 318 (no subject matter
jurisdiction in declaratory judgment action brought by insurer, ehdre complainfdid] not
containany allegation that these Defendants dispute whether they are entitled to &'Ylefens
Therefore, the claim must be dismissed for lack of subject matter jurisdictm® Orion
Plumbing 321 F. Supp. 3d at 319-20.

[1I. Must Aerotek and/or Ace American indemnfy Wegmans and contribute to its
defense pursuant to the commercial general liability policy Ace Americarssued to
Aerotek?

Firemen’s Insurancalentifiestwo endorsements in the Ace American polibgt may
provide coverage to Wegmans. Themedorsements are labelled as Endorsement 5 and
Endorsement 10.

a. Endorsement 5

Endorsement 5 addssan additional insuredny entity “whom [Aerotek] has agreed to
include as an additional insured under a written contract.” ECF N®a6®4. But critically, the
entity is only an additional insured “with respect to liability for “bodily injury” . . . cduse
whole or in part, by [Aerotek’s] acts or omissions or the acts or omissions of thosg @cti
[Aerotek’s] behalf” in the performance of AeroteK@ngoing operations.”ld. Furthermore, the
coverage afforded to the additional insured “will not be broader than that which [Aerptek is
required by the contract or agreement to provide for such additional insuded.”

Based on the Court’s review ofetltase law interpreting the languag&ntiorsement 5, it
is clear that Wegmans cannot obt@midemnitycoverage. Thisype ofendorsement is intended to

provide coverage to an additional insured where the named in&urede acting on its behalf)

10
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proximately caused, in whole or in part, the “bodily injury” at issBee, e.gBurlington Ins. Co.

v. NYC Transit Auth.79 N.E3d 477, 42 (N.Y. 2017) (“[Cloverage for additional insureds is
limited to situations where tHeamed]insured is the proximate cause of the injjryJames G.
Davis Constr. Corp. v. Egilns. Exchangel26 A.3d 753, 762 (MdCt. Spec. App.2015)
(concluding, based othe same policianguage, that the insurer had a duty to defend the additional
insured “against any liability that could potentially be proximately caused by [tnediasured’s]
acts”) Scottsdale Ins. Co. v. United Rentals (N. Am.), B@5 F. Supp. 3d 223, 230 (D. Mass.
2018) (interpretingameanguage under Massachusetts 1aw).

Applied here, the endorsement only provides coverage if Aevotahke acting on its behalf
caused, in whole or in part, the bodily injury for whMlegmans may be held liable. Buig
undisputed that Aeroteas never alleged to have directly acted in a manner that caused Mr.
Holguins’ injuries. In addition, while Story was ostensibly an employee of Aerthek,
Massachusetts Superior Court rejected, on summary judgment, the the@tpthatas acting as
Aerotek’s agent in connection with Hisonstruction site job performance.” ECF No-83at 121.
Instead, Story was acting as an aggnt/egmans.Id. at 119.

Thus, put into the language of the endorsement, Wegmans’ potential liabilibe
Massachusetts action does not involve liability for bodily injuries caused by AeroteR'sicts
or the acts of someone acting on its behalf. To the extent Story caused an injury for whic
Wegmans may be held liable, the Massachusetts Su@amiostmade clear thabtory caused the
injury while acting on behalf of Wegmans, not Aerote8eeECF No. 824 at 118 (finding

negligence claim against Wegmans viabéeauseé'Wegmans—through Sullivan, Lawther, or

! For the sake of completeness, the Court satethe laws of New York (the law governitige staffing agreement),
Massachusetts (the situs of the injury), and Marylandstidte where the policy was issjed

11
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Story—had some responsibility for jobsite safety” and “had an opportunity to stop or prevent the
use of unsafe scaffoldingy” To provide coverage to Wegmans under these circumstances would
be contrary to the plain language and purpose of the endorser@eaBurlington 79 N.E.3d at
485 (stating that such language ‘istended to provide coverage for an additional insiged
vicarious or contributory negligence, atalprevent coverage for the additional insured’s sole
negligencé (emphasis addef) Therefore, Endorsement 5 does not cover Wegmans as an
additional insured.
b. Endorsement 10

Endorsement 10 provides coverage to entities that the insured is “required to ischmde a
additional insured under this policy because of a written contract” that qualfias “insured
contract.” ECF No. 68 at 99. It goes on to state that any coverage under Endorsement 10 “shall
be excess over any other valid and collectible insurance” unless “the writteactapiecifically
requires that this insurance apply on a primary or non-contributory bagis.”

In the course of briefing, Firemen’s Insurance’s position appears tehidtesl Initially,
it argued that Endorsement 10 could provide coverage, and therefore Claim 5 of its amended
complaint is viable.SeeECF No. 78 at 1-115. But subsequently, Firemen’s Insurance corttede

that Claim 5 ishot viable. SeeECF No. 85 at 7.

2Firemen’s Insurance cannot recover defense costs from Ace American undeselireit 5 because Ace American’s
policy “does not apply to defense, investigation, settlement or legal expensassing out of ahoccurrence.” ECF
No. 663 at 80. Fuhermore, the “ultimate net loss” that Ace American would pay amédsunder the policy
excludes “any of the expenses incurred by the insureth connection with defending the claim or ‘suitld. at 89.

In seeking contribution, Firemen'’s Insurarfails to articulate how it can recover defense dbsts by the plain terms
of the policy,Wegmans was never entitled to obtain, and Ace American was never obliged toSeedns. Co. of
State v. Great N. Ins. Go45 N.E.3d 1283, 1286 (Mass. 20X6)ating that equitable contribution applies where
multiple insurers share equal contractual liability fibre*discharge of an obligatidifemphasis added)).

12
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In light of the laterconcession, it appears there is no dispute that Endorsement 10 cannot
apply to provide coverage to Wegmans or require Ace American or Aerotek to contribute to
Wegmans’ defense. The Court need not further analyze this endorsement.

Cc. Summary

The Court has concludéi) thatunder Endorsement ®/egmans is not entitled tiability
coverageor defense costs; (2) thah light of Firemen’s Insurance’s concessions, no liability
coverage or defense costs are available under Endorsemertiug).Ace Americais entitled to
summary judgment on both of iteunterclaims to that extent. Conversélge Americanand
Aerotekareentitled to summary judgment on Claims 3 and 5 in Firemen’s Insurance’s amended
complaint®

IV.  Did Aerotek breach the 2012 Staffing Agreement byFailing to Procure Sufficient
Insurance?

Claim 6 of the amended complaistthatunder the 2012 staffing agreent, Aerotek was
obliged to procure insurance that would have provided primary coverage to Wegmans weder the
circumstancesBecause Aerotek did not do so, it breached the agreer8estSchumann v. City
of New York242 A.D.2d 616, 617 (N.Y. App. Div. 1997)i(ts well-settled law that where one
party to a contract breaches its obligation to provide the insurance coveragedremagier the
contract,[] the breaching party is liable for the resulting damagesX@rotek disputes that it
breachedhe agreement: it contends that the agreement did not require it to “proausnaes
covering the [work] to be performed by temporary workers like Tom Story.” ECF N»a825.

The insurance provision reads:

During the term of this Agreement, Vendae] Aerotek] will maintain, without
direct cost to Wegmans, insurance coverages of the type and in the amounts set

3 Firemen’s Insurance also raises an alternative theory that it makes in camméttti€laim 3 ECF No. 85 at %,
but the Court addresses it below.

13
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forth in Attachment 1 provided by insurance companies authorized to do business

in the State of New York and any other state where the Services are to be performed,

and covering the Services to be performed under this Agreement. . . . Wegmans

shall be included as an additional insured on the General Liability, Automobile and

Excess/Umbrella Insurance policies . . .. This insurance caveidde primary

to any and all other insurance applicable to this Agreement, but only when resulting

from Aerotek’s sole negligence, except with respect to workers’ compensation

matters, which are Aerotek’ [sic]. The kinds and amounts of insurancarthat

required hereunder are set forthAttachment 1
ECF No. 663 at 8. Attachment 1 is a chart that identifies the types of insurance Aerotek is to
obtain—among them are a commercial general liability insurance policy (with a $1,000,000 limit
and excess/umbrella liability policy (with a $4,000,000 limid. at 14.

Aerotek argueshat the insurance required under the agreement onlyedézdover the
“Services” (with a capital “S”) that Aerotek was to perforim its view, “Services” should be
interpreted to refenarrowly to Aerotek’stasks of “selecting and assigning temporary workers,”
not to the underlying work thats workers perfomed for Wegmans. ECF No. -23at 25.
Therefore, Aerotekvas not required to obtain any insurance covering the work Story performed
for Wegmans

The Court is not convinced. The only reasonable interpretation of the staffing agreement
is that “Services” includes the underlying work Aerotek’s employees performdgmans.

Under New York law—which governs the 2012 staffing agreement, ECF N &610—

“[i]t is axiomatic. . .that the fundamental objective of contract interpretation is to give effect to
the expressed intentions of the partie&bakan, Inc. v. Uptick Capital, LL@43 F. Supp. 2d 410
414(S.D.N.Y. 2013) (internal brackets and quotation marks omittddie best evidence of what

parties to a written agreement intend is what they say in their writohg:*In a dispute over the

meaning of a contract, the threshold question is whether the contract is ambiddo(istérnal

14
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guotation marks omitted). “Whether a contract is ambiguous is a question of lde foouart”
Id.
A contract is unambiguous “if the language it uses has a definite and precise meaning, as
to which there is no reasonable basis for a difference of opinidn."[A] written agreement that
is complete, clear and unambiguous on its face must be [interpreted] accordivey fdlaib

meaning of its terms, without the aid of extrinsic evidenlze.™[l]f the terms of the contract are
not ambiguous, the dispute is properly resolved on summary judgnemtheus Med. Imaging,
Inc. v. Zurich Am. Ins. Cp255 F. Supp. 3d 443, 453 (S.D.N.Y. 2015).

The staffing agreement defines “Services” as “the supplemental staffingesgrto be
provided by Aeotek. Id. at 7. Those “Services” are specified in subsidiary “Statements of Work”
that the partiegntend toexecutewith respect tandividual workers. As part of its “Services,”
Aerotek must “select and assign [its] employees . . . to perform sefeicg/egmans as needed
by Wegmans from time to time, under Wegmans [sic] direction and supervision in an environment
controlled by Wegmans.id. Each Statement of Work will “include a description of 8sevices
to be provided, including: the specific skills, experience, and training required for theesduovi
be rendered by [Aerotek’s employees]d.

While not a model of clarity, this section appears to indicate that the “Servieestek
provides are specified in the “Statements of Work,” antyrim, the “Statements of Work” specify
the work that Aerotek’s employees are to provide to Wegmans. In other wordSethieé” that
Aerotek performs includes the work its employees do on behalf of Wegmans.

This interpretation is reasonable in lighthafw the term “Services” is used elsewhere in

the staffing agreement. In one provision, Wegmans agrees to indemnify Aerotek ampdiayeem

for “any loss or damages . . . caused by the negligent acts . . . of Wegmans’ personnel while
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[Aerotek]is performing Services for Wegmans at a Wegmans'’ site under this Agréenheret
9 (emphasis added)This provision necessarily assumes that Aerotek and its employees will be
performing “Services” for Wegmans on Wegmans property, which makes sense if éSérvic
include the underlying work Aerotek employees perform. Aerotek doesxptdin how this
provision would make sense if “Services” were limited to “selecting and asgigamporary
workers,” as those tasks are presumably not done at the construction site itself.

In another provision, Aerotek agrees to indemnify Wegmans fofomses it sustains “as
a result of [Aerotek’s] negligerervices Id. at 8 (emphasis added)The clause goes on to
provide thatindemnityextends to claims “by a third party for personal injury . . . caused by the
negligent acts of any [Aerotek empk®]while performing services under this AgreeniemCF
No. 663 at 8(emphasis added)In other words, indemnification applies to thpdrty claims
resulting from Aerotek’s “negligent Services,” which include negligent “serviteg Aerotek
employes perform for Wegmans.

Aerotek also agreed to a number of warranties in the staffing agreemematraited that
“the Serviceswill be performed in a workmanlike and professional manner”; that it had the
“personnehecessary to provide theServicesn a safe, efficient and competent manner”; that its
employees would be “licensed or certified under applicable laws”; thabuld obtain “any
temporary permits or licenses required in connection witlsémeiceso be rendered”; and that it
was solely reponsible for the payment of wages “in connection \thih Services' 1Id. at 9
(emphases added)ll of these provisions are intelligible if “Services” include the work Aerstek
employees performed for Wegmans: Aerotek warranted that such work wouddrfoemed

competently; that its employees were qualified for the work; that its employeespvaperly
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licensed or certified to perform the work; and that it would be responsible for pes/argployees
while they performed the work.

Taking these claes together, the “ServEdhat Aerotek provideadverenot merelythose
of a headhunterfinding and passing along new workers to Wegrmabst a contractor who
agreed to complete work for Wegmans through its qualified, screened, and trankéaraed
SeeECF No. 663 at 11 (“Wegmans acknowledges that [Aerotek] incurs substantial expenses for
recruiting, testing, training, and retaining its [employees] . . ..”). Accordingly, the onbnadze
interpretation of the provision requiring Aerotek to obtain insurdnogering the Services to be
performed under this Agreement” is that Aerotek was obligedaimtaininsurancehat would
cover the work its employees performed for Wegnrans.

Regardless, Aerotek alsogues thait was not obliged to provide Wegmans wpitimary
insurance coverage for the types of claims raised in the Massachusetts attemsurance
provision states that theoverage Aerotekvas to procuréwill be primary to any and all other
insurance applicable to this Agreemdnit only whemesulting from Aerotek’s sole negligence.”
ECF No. 663 at 8(emphasis addedAs Aerotek reads thidauseit was only required to procure
primaryliability insurance fo Wegmans foclaims resulting from its sole negligeno&nd based
on that language, Aerotek asserts that it was never required to prpvigk@ry insurance to

Wegmans in the Massachusetts actsince“Wegmangwas] sued for the alleged negligence of

4 To be sure, the Massachusetts Superior Court found that in the performance of the underk;iigiomy was an
agent of Wegmans, not Aerotek. But here, the Court’s task is to determine ths’ jratént as expressed in the
agreement, not to evaluateeagency relationshiphat existed in fador purposes of tort liability.

5 Aerotek correctly points out that the 2012 staffing agreement makes a itistinetween the “Services” (with a
capital “S”) that Aerotek is to provide and the “services” (with a legase “s”) that its employeare to perform for
Wegmans. SeeECF No0.66-3 at 9. But, reading the contract as a whole, Aerotek’s “Services” and its employees’
“services” cannot be read as mutually exclusive; rather, Aerot8iésrices” encompass a number of duties, one of
which is its employees’ “services” to Wegmans.
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Wegmans and its agentsiot the negligence of AerotekECF No. 87 at 10Therefore, Firemen’s
Insurance cannot establish a breach of contract that would entitle it tdieh& seeks.

Firemen’s Insurance does natettly challenge Aerotek’s reasoniig offer a contrary
interpretation of the “sole negligence” claudastead, if offers an alternatitteeory unrelated to
its claim for breach of contract. It contends that, because Aerotek’s pallcyAee American
includes a selinsured retentior\lew York law now treats Aerotek as an insurer “having the same
obligations as the required commercial general liability insurance thatwedoté ECF No. 85
at 56. Indeed, it goes as far to say that its breaclomtract claim is moot in light of this theory.
Seeidat 7.

Yet, whether framed in terms of breach of contradhderms ofthis alternative theory,
thebasicquestiorremainsthe same: given the “sole negligence” clause, was Aerotek required to
procureprimary commercial general liabilitinsurancdor Wegmans covering the types of claims
the Massachusetts action presen@ly then could Aerotek be said to have “forewaetjuired
insurance. But Firemen’s Insuranoéfers nomeaningfulargument on this questionin its
briefing, Firemen’s Insuranceoes noteven reference the “sole negligence” clause, let alone
dispute Aerotek’s interpretation wf®

The Court finds thatiremen’s Insurance has abandoned Claim 6 (whether framed in terms
of breach of contract of its alternative thepgiyen that~iremen’s Insurancleas failedo respond

to Aerotek’sassertion that it was not obliged to obtain primary liability insuramdight of the

6 In its Rule 56 Statements of Facts, Firemen'’s Insurance does refer to th@égtibence” clausetatingthat it
disputes “any implied assertion that [such] provision has any applicatiadefermining priority of coverage as
between the AcAmericanpolicy and the Firemen'’s policy. The Firemen'’s policy is not other insurance dpplica
the Temporary Labor Procurement Agreement between Aerotek and WefntaCF No. 78L at 2. Firemen’s
Insurance never explains or develops this argumeynfurtherand it is not incumbent upon the Court to do See
Aiello v. Stamford Hosp487 F. App’x 677, 678 (2d Cir. 2012) (summary order) (“The premise of our adakrsar
system is that [federal] courts do not sit as-dekcted boards of legal inquiry arebearch, but essentially as arbiters
of legal questions presented and argued by the parties before them.”).
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“sole negligence” clause“When a party opposing summary judgment fails to respond to the
moving partys argument on a claim, the Court may deem the claim abantid@ezksel v. Dep’t
of Educ.of City of New YorkNo. 12-CV-1016 2015 WL 5657343, at *9 (E.D.N.Y. Sept. 24,
2015). That rule applies here, arwmpelsa ruling in Aerotek’s favor.
CONCLUSION

For the reasons stated, Ace American’s motion for summary judgment (ECF No. 66) is
GRANTED; Firemen’s Insurance and MMlasonry’s motion for summary judgment is
GRANTED IN PART and DENIED IN PARTECF No. 82); and Story and Aerotek’s motion for
summary judgment (ECF No. 83) is GRANTED IN PART and DENIED IN PART. All of the
parties’ claims are herebigsolved. The Clerk of Court is directed to enter judgment accordingly
and close the case.

IT IS SO ORDERED.

Dated:June 5, 2020
Rochester, New York : ;

HQN FRANK P. GERACI, JR.
Chief, United States District Court
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