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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DOREATHA L. COTTONo/b/o J.T.C.,

Plaintiff,
Case # 19CV-6542FPG
V.
DECISION AND ORDER
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

INTRODUCTION

Doreatha L Cotton (‘Plaintiff’) brings this action on behalf of her minor sd.C.
(“Claimant) pursuant to Title XVI of the Social Security Asteking review of the denial bfs
application for Supplemental Security Incoh8%I'). ECF No. 1 Plaintiff appliedwith the Social
Security Administration (“SSA”jor SSI on March 14, 201@lleging that Claimantasdisabled
due to anxiety, hyperactivity, insomnia, and allergigs' 13, 76.In June 2018Plaintiff appeared
at a hearing before Administrative Law Judyean Kane(the“ALJ”). Tr. 13, 26 OnJuy 2, 2018,
the ALJ issued decisionfinding that Claimant was not disabled. TB—26 After the Appeals
Council denied Plaintifs request for review]r. 1-3, the SSAs decision became final and
Plaintiff appealed to this Court. ECF No. 1. This Court has jurisdiction to review tes $8al
decision pursuant to 42 U.S.C. 88 405(g), 1383(c)(3).

Both parties moved for judgment on tpeeadings pursuant to Federal Rule of Civil
Procedure 12(c). ECF No8, 10. For the following reasonghe Commissioner’s motion is

GRANTED, andPlaintiff's motion iSDENIED.

14Tr.” refers to the administrative record in this matter. ECKE.Ng 6.
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LEGAL STANDARD

District Court Review

When a district court reviews a final decision of the SSA, it doeSdatérminede novo
whether [the claimant] is disablédchaal v. Apfell34 F.3d 496, 501 (2d Cir. 1998). Rather, the
court ‘is limited to determining whether the SSAonclusions were supported by substantial
evidence in the record and were based on a correct legal stanidedera v. Astrue697 F.3d
145, 151 (2d Cir. 2012) (internal quotation marks omitted). The Commissodecision is
“conclusive’if it is supprted by substantial evidence. 42 U.@05(g). Substantial evidence
means more than a mere scintilla. It means such relevant evidence as a reasonatolighmind
accept as adequate to support a conclusidoran v. Astrue569 F.3d 108, 112 (2d Cir0Q9)
(internal quotation marksmitted).
Il. Child Disability Standard

An individual under 18 years old will be considered disabled if he or she has a medically
determinable physical or mental impairment that results in marked and severenflnctio
limitations ancthat can be expected to result in death or that has lasted or can be expected to last
for a continuous period of at least 12 months. 42 U.S.C. § 1382c(a)(3)(C)(i).

The Commissioner must follow a thretep process to evaluate child disability iaiSee
20 C.F.R. 8 416.924. At step one, the ALJ determines whether the child is engaged in substantial
gainful work activity.ld. 8 416.924a), (b). If so, the child is not disabled. If not, the ALJ proceeds
to step two and determines whether the child has an impairment or combination of Enp&irm
that is “sever€, meaning that it causeSmore than minimal functional limitatioris.Id.
8§ 416.9244), (c). If the child does not have anpairmentthat isor acombination of impairments

that are severdie or she is not disabled. If the child does, the ALJ continues to step three.



At step three, the ALJ examines whether the thilsnpairment or combation of
impairments meets, medically equals, or functionally equals the criteria ofdaitigtairment in
Appendix 1 of Subpart P of Regulation No. 4 (thestings’). Id. § 416.924a), (d). If the childs
impairment meets or medically or functionafiguals the criteria of the Listings, he or she is
disabledTo determine whether an impairment or combination of impairments functionally equals
the Listings, the ALJ assesses the chiltlinctioning in six domains: (Jcquiring andusing
information; (2)atending andcompleting &sks; (3)interacting andelating with others; (4)
moving dout andmanipulating bjects; (5)caring foryourself; and (6ealth andohysicalwell-
being.Id. § 416.926a(b)(1)f#(vi). To functionally equal thé&istings, the chilts impairment(s)
must causémarked limitations in two domains or dfextremé limitation in one domainid. §
416.926a(a). A child has a marked limitation in a domain when his or her impairmiengdgres
seriously” with the ability to independently initiate, sustain, or complete activitigs.§
416.926a(e)(2). A child has an extreme limitation in a domain when his or her impaijment(s
“interferes very seriouslyith the ability to independentipitiate, sustain, or complete activities.
Id. § 416.926a(e)(3).

DISCUSSION

The ALJ’s Decision

The ALJ analyzedClaimants benefits applicationsingthe process described above. At
step one, the ALJ found th@iaimanthad not engaged in substantial gainful activity since the
application date. Tr. @ At step two, the ALJssessedlaimantwith the following severe
impairmentsattention deficit hyperactivity disorder (“ADHD”) and disruptive behavior disorder.
Id. At step three, the ALJ found that these impairments, alone or in combinatiomtdaneet or

medically equal a Listings impairmeihd.



Next, the ALJ found thaClaimants impairments, alone or in combinationid dnot
functionally equal a Listings impairmeid. Specifically, as to the six domains of functioning, the
ALJ found thatClaimanthad amarked limitationin attending and completing taskess than
marked limitaions in a&quiring andusing informationin interacting andelating withothers, in
caring forhimself, and in health and physical wdlking and no limitationn moving about and
manipulating objects. TL.6—26 Accordingly, the ALJ determined th@taimantwas not disabled.
Tr. 26.

Il. Analysis

Plaintiff argues that the Commissioiedecision should be reversed because thésALJ
finding in the domain ofinteracting and relating with others not supported by substantial
evidence ECF No. 8-1at 12-17. The Court degyrees.

When assessin@ claimant’s functiomg in the domainof interacting and relating with
others the Commissioner must “consider how well [he or ghighte[s] and sustaifs] emotional
connections with others, deve[sp and usgs] the language offlhis or her] community,
cooperatps] with others, compies] with rules, resporid] to criticism, and respgsf and takés]
care of the possessions of others.” 20 C.F.R. § 416.926a(i). The SSA provides thaagehool
children (ranging from sixo twelve years’ old? “should be able to develop more lasting
friendships with children who aftheir] age” “should begin to understand how to work in groups
to create projects and solve problénishould have an increasing ability to understand anather
point of view and to tolerate differené¢gand “shouldbe well able to talk to people of all ages, to

share ideas, tell storiesnd tospeak in a manner that both familiar and unfamiliar listeners readily

2 Claimant fell in this age range for almost all the relevant perio@6T74, 76 Claimant was preschoal
age childfor purposes of the regulations for less than a madth20 C.F.R. 8§ 416.926(R)(iii), but
because of the very limited time frame in which Claimant fell in #ue group, the Court focuses its
analysis on the regulations applicablest¢boolage children



understand.’ld. 8 416.926a(i)(2)(iv)Some examples of limitations a claimant might exhibit in
this area include “hav[ing] no close friends,” being “overly anxious or fearful of ngeagw
people,” “hav[ing] difficulty playing games or sports with rulés“hav[ing] difficulty
communicating with others; e,gn using verbal and nonverbal skills to express yourself, carrying

on a conversation, or in asking others for assistaaoe’ “hav[ing] difficulty speaking intelligibly
or with adequate fluencyld. § 416.926a(i)(3)(ii)vi).

Here,the ALJ found that “[C]laimant had less than marked limitation in interacting and
relating with others.” Tr. 22. The ALJ acknowledged Plaintiff's testimony regardiaign@nt’s
issues on the school basd his aggressive behavior towards his little siJter22,55-59 The
ALJ also discussed reports from Claimant’'s teachers. TrOB2May 3, 2016,Ms. Wegman
reported that Claimant had difficulty interacting with others when not taking his DADH
medication and often got in trouble for becoming physically aggressive with other stlaents.
199, 20103 206 She reported numerous problems in this domain ranging in severity from slight
to very serious. Tr. 20@n May 14, 2018, however, Ms. Seltzer only reported that Claimant was
“sometime’ overly active wih his friends in gym or recessdthat he “forgets to keep self
control” but otherwise had no to slight problems in all areas related to this doma&86]T 239,

243.

The ALJ also noted that Claimant’s treatment documentation reflects niomdiafys on
mental status examinatiar. 22 (citing multiple treatment notes). The treatment netiesence
a cooperative attitugaormal speechand interpersonal functioning within normal limigsg., Tr.

608, 620662, 1519Further, the ALJ discussed the opinions submitted by the state agency medical

consultant and Claimant’s treating therap&rissaAnderson LMHC. Tr. 22, 7320n May 20,

2016, hestate agency medical consultant noted that Claimant “[c]an be arguinegtakefiant”



and that his teacher reported some aggression. TBufthe consultant also notddiat he showed
improvement with medication arapined that Claimant had less than marked limitations in this
domain.ld. The ALJ gave the consultant’s opinion “some weight.” Tr. 18. On May 18, R(4.8,
Anderson notedhat Claimant’s “impulsivity” impairs his relationships and functioning at home
and in school and noted defiant behavior, particularly with respect to Plaintiff, but oweea
only moderatelimitations in interacting with otherslr. 729, 731-32. The ALJ gave Ms.
Anderson’s opinion “great weight.” Tr. 18.

The ALJ also emphasizkthat Claimant demonstratessignificant improvemeritin
interacting and relating to otheshien he is on his medication. Tr-IB This finding is consistent
with the recordSee, e.g.Tr. 1383, 1386, 1453, 1522, 1531, 1577, Hm@D(treatment notes
indicating that medications help Claimant’s conditiosgg alsoTr. 102021, 184142, 1866
(treatment notes reflecting concéhat Claimant wasot consistently receiving his medicatipns

The report of Ms. Seltzer, Claimant’s normal mental status examinatiohis domair

and the opinions of the state agency medical consultant and Ms. Arfderseide substantial

3 Plaintiff argues, without support, thite ALJ mischaracterizesbme ofClaimant’'smental status exams
as “normal” because Claimant’s impulse control, concentration, and imgghhotedas “fair.” ECF No.
8-1 at 14. To the extent these areas are even relevant to Claimant’s fugditiothiis domain, there is no
apparent rason to consider a report of “fair’ to mean “abnormal.” Plaintiff alssaibtes reflecting a sad
or irritable mood and increased motor actiyibyt it is unclear howncreased motor activitguggests
reduced functioning in this domaifiee20 C.F.R. 8 416.926a(ijlthough it seems that a sad or irritable
mood might impact your social functionirgee id.(requiring the Commissioner to consider “how wall
claimant]initiate[s] and sustaifs] emotioral connections with othéds there are many treatment notes
reflecting a greatgood,or euthymic/normal moqdee, e.g. Tr. 601, 629, 633, 659, 673, 6889, 709,
1744, 17980verall, thereatment noteappear consistent with the ALJiadings in this domaijreflecing
that Claimant was cooperativieadnormal speech, ardisplayednterpersonal functioning within normal
limits. See, e.g.Tr. 608, 620, 662, 151%ee als®0 C.F.R. § 416.926a(()equiring the Commissioner to
consider how well[a claimant] . . develogs] and usgs] the language dhis or herjJcommunity] [and]
cooperatgs] with others”).

4 Plaintiff argues that Ms. Anderson’s opinionrabderate limitations in this domain conflicts with the
ALJ’s conclusion.ECF No. 81 at 15. It is unclear why Plaintiff believes tids. Andersofs opinion
supports her argument. Ms. Anderson completed a form with options for “Noationit' “Moderate
Limitation,” “Marked Limitation,” and “Extreme Limitation.” Tr.731l. Her selection of “Moderate



evidence to support the ALJ’s finding in this domaiaintiff cites several cases that are
inapposite. ECF No.-& at14-17. This is not, however, a case ihigh the ALJ engaged in a
cursory analysis of the record evideneg, Brown ex rel. J.B. v. ColvjiiNo. 12€CV-1062, 2015

WL 1647094, at *7 (W.D.N.Y. Aprl4, 2015), a case in which the ALJ ignored evidence that
directly contradicted hisesasoninge.g, Henry ex rel. V.E.W. v. Comm’r of Soc. Sbln. 18-CV-
552,2019 WL 3974125, at *4 (W.D.N.Y. Aug. 22, 2019), nor is it a case in which the ALJ’s
conclusion conflicted with the opinion of a medical source or exRag ex rel. T.C.K.32 F.
Supp. 3d 113, 121-22, 124-25 (N.D.N.Y. 2012).

Plaintiff places great emphasis on Ms. Wegman'’s report. ECF-ll@at84. The ALJ does
not explicitly discuss Ms. Wegman’s report that Claimant had “very segtitasrious,” and
“obvious” problemsn several areaelated to this domairECF No. 81 at 14 (citing Tr. 206).
The ALJ, howevergenerallyexplained that heliscountedMs. Wegman'’s report in favor of
crediting Ms. Seltzer’s report, which reflected significantly less #itidhs in this domain. Tr. 18,
22, 206, 239 The ALJ is permitted to resolve such evidentiary confli¢éebb ex rel. K.S. v.
Colvin, No. 13CV-737,2014 WL 2927774, at *4 (N.D.N.Y. June 27, 2014) (holding that ALJ's
finding of less than marked limitations in this domain was supported by substaitteaice where
one of the claimant’s teachers opined that claimant suffered “no problems idahiain” despite
other teachers noting “more serious problems in th[e] domain”).

Plaintiff alsocitesto Ms. Anderson’s earlier opinion letter dated June 6, 2016. ECFNo. 8

1 at 15. In that letter, Ms. Andersbmoted that Claimant “struggles with impulsivity,

Limitation” in this domain, as opposed to a marked or extremigation, id., lends support to the ALJ's
conclusion.

5 CarissaAnderson was apparently known at the timeCasissaHyde. Tr. 72, 1124. Her later opinion
explains that she had been treating Claimant since February 206 isvbonsistent with the earlier report
and treatment notes. Tr. 7222, 1124, 1557 (treatment note from August 2017 signed as Carissa Hyde),



hyperactivity, and inattentionhis impulsivity can cause safety concerns for others becébhse o
tendency to throw objects, kick, hit, and run away fromgiaees; his disruptive behavior leads

to difficulty in school, including suspensions; and she recommended that he continue group
psychotherapy to improve his social interactions. Tr. 1¥&} Anderson, however, explained that
Claimant was both “compassionate” and “kinidl”

The ALJ did not specifically discuss Ms. Anderson’s earlier opinion. Tr. 16—26. The ALJ,
however, was not required to mention every piece of evidence in the nearihpa@detecordSee
Brault v. SocSec. Admin., Comm’'683 F.3d 443, 448 (2d Cir. 2012A¢ ALJ's failure to cite
specific evidence does not indicate that such evidence was not considered.” (interuadrguot
marks omitted))Sewar v. BerryhillNo. 12CV-6211, 2018 WL 3569934, at *2 (W.D.N.Y. July
25, 2018) (“[I]t is not required that the ALJ have mentioned every item of testimonyaese
him or have explained why he considered particular evidence unpersuasive or erdufiitead
him to a conclusion of disability.” (internal quotation marks and brackets omitteth)hulgh the
June 201@pinion clearly notes limitations in thtlomain it is not necessarily inconsistent with
the ALJ’s findings of less than marked limitations and Ms. Anderson’s May 2018 opinion of
moderate limitations in this arebr. 73132.Plaintiff has had serious disciplinary issuas, those
issues Must be weighed against the reports of positive behavithe record particularly when
Claimant is on his medicatiorlall ex rd. M.M. v. AstrueNo. 1:CV-6317, 2012 WL 2120613,
at *8 (W.D.N.Y. June 11, 2012).

Finally, Plaintiff points to her own testimony regarding Claimant’s behavioralertushb.

ECF No. 81 at 16. The ALJ, however, acknowledged and considered Plaintiff's testimony. Tr.

1718, 22. Although the ALJ concluded that Claimant has “significantwetz limitations,” he

1613 (treatment note froMovember 201&dited as CarissAnderson).But see e.g, Tr. 1124 (signed
Carissa C. Hyde),196 (document signed by Carissa Hyde but provisted as Carissd. Anderson).



found that those limitations did not result in marked limitations in interacting and relatimg w
others and that Plaintiff's testimony was inconsistent with the evidence showingvement
when Claimant was taking his medicationd. The ALJ was permitted to consider the
“effectiveness . . of any medicatiori 20 C.F.R. 8416.929(c)(3)(iv) see also20 C.F.R. §
416.9268)(3) (“When we assess your functional limitations, we will consider all the relevant
factors in 8 .. 416.929 including . . . [t]he effects of your medications”). . .

In short, @en if the evidence cited bilaintiff substantially supports her position that
Claimantis disabled, the Court’s task here is to decide whether substantial evidencesstingoort
ALJ’s decision, noPlaintiff’'s contrary positionBonet ex rel. T.B. v. Colvi®23 F. App’x 58, 59
(2d Cir. 2013) (summary order). It was up to the ALJ to resolve and weigh conflictingnexide
Plaintiff has identified evidence that conflicts with the ALJ’s determination but had faikhow
that the ALJ’s determination was not supported by substantial evidseeee.gCage v. Comm’r
of Soc. Sec692 F.3d 118, 122 (2d Cir. 2012) (when the court reviews a denial of disability benefits

it must “defer to the Commissioner’s resolution of conflicting evidence”).



CONCLUSION
For the foregoing reasons, the Commissioner’s motion for judgment on the pleadings, ECF
No. 10, isGRANTED, Plaintiff’'s motion for judgment on the pleadings, ECF Nas®ENIED.

The complaint is DISMISSED WITH PREJUDICE, and the Clerk of Court is tideto enter

judgment anatlose this case.
IT IS SO ORDERED.

Dated: Septembe8, 2020
Rochester, New York

4. ()

HON. FRANK P. GE [, JR.
Chief Judge
United States District Court

10



