Dempsey v. The City of Rochester et al Doc. 30
Case 6:19-cv-06780-EAW Document 30 Filed 11/30/20 Page 1 of 24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CHARLES DEMPSEY, individually,
AND L.D. by her father and
natural guardian, CHARLES DEMPSEY,

Plaintiffs,
DECISION AND ORDER
V.
6:19-CV-678EAW
THE CITY OF ROCHESTER, a municipal
entity, JAVIER ALGARIN, “JOHN DOFE”
RPD OFFICER RESPONSIBLE FOR
TRAINING JAVIER ALGARIN,

Defendants.

INTRODUCTION

Plaintiffs Charles Dempsey, individba and L.D., by her father and natural
guardian Charles Dempsey (collectively “Pldisti), bring the instant lawsuit pursuant to
42 U.S.C. § 1983 and 1988 and New Yor#tetlaw, alleging defendants The City of
Rochester, Javier Algarin, and John DoeR&D officer responsible for training Javier
Algarin (collectively “Defendants”), are liadlfor damages arising from the entry into
Plaintiffs’ yard and death dPlaintiffs’ dog. Presently before the Court is Defendants’
partial motion to dismiss the firghird, fourth, fifth, seventrgnd ninth claims in Plaintiffs’
amended complaint pursuant to Federal Ri@l€ivil Procedure 12(b)(6) or for summary

judgment pursuant to Federal Rule of iCRrocedure 56 (Dkt. 13), and Plaintiffs’ cross-

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nywdce/6:2019cv06780/126357/
https://docs.justia.com/cases/federal/district-courts/new-york/nywdce/6:2019cv06780/126357/30/
https://dockets.justia.com/

Case 6:19-cv-06780-EAW Document 30 Filed 11/30/20 Page 2 of 24

motion for partial summary judgment (DR3) on their second and eighth claimsor
the reasons that follow, Defendants’ motion &nass is granted in part and denied in part,
Defendants’ motion for summary judgmentdenied, and Plaintiffs’ cross-motion for
summary judgment is denied.

BACKGROUND

On October 19, 2018, Plaintiffs residad53 Kosciusko Stet in Rochester, New
York, along with Tesla, Plairfts’ four-year old dog. (Dkt. &t § 32; Dkt. 23-2 at § 1; Dkt.
27-8 at § 1). At approximately 5:00 p.m.,dRester Police Department (“RPD”) officers
detained an individual in the backyard of KBsciusko Street, the g@ directly next to
Plaintiffs. (Dkt. 8 at { 33; Dkt. 23-2 at { Dkt. 27-8 at T 7). An RPD officer directed
Defendant Algarin to jump the fence betwdbe yards to search Plaintiffs’ backyard.
(Dkt. 8 at  38; Dkt. 23-2 41 53; Dkt. 27-8 at 1 53). Deafdant Algarin jumped the fence
without obtaining a warrant or consent. (D&t 39; Dkt. 23-2 at 1 22, 24; Dkt. 27-8 at
19 22, 24). Unaware that Defendant Algawias in the yard, Plaintiff Dempsey opened
his back door to enter the yanith Tesla. (Dkt. 8 at § 4®)kt. 23-2 at § 26; Dkt. 27-8 at
1 26). Tesla proceeded towarefendant Algarinvho fired two shotand killed Tesla.
(Dkt. 8 at 111 48-50; Dkt. 23-2 at 11 27, 29; Dkt-8 at 1 27, 29). Defendant Algarin then
pointed his firearm at Plaintiff Dempsesgreaming at him to get back. (Dkt. 8Y&t55,

56; Dkt. 23-2 at T 36; Dkt. 28 at 1 36). Plaintiff Dempgeordered Defendant Algarin to

1 Plaintiffs initially filed their motion aDocket 19, but refiled it at Docket 23 to
correct several errors. Accordiy, the motion initially filed aDocket 19 is terminated as
moot.
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leave the property but Defendahiigarin refused to leave. (Dkt. 8 at § 57; Dkt. 23-2 at
19 38, 39; Dkt. 27-8 at 11 38, 39). Ultimgittde RPD officers allwed Plaintiff Dempsey
to take Tesla for veterinary care but it was tate and she died frothe gunshot wounds.
(Dkt. 8 at § 71; Dkt. 23-2 4t 51; Dkt. 27-8 at 1 51).

Plaintiffs commenced thestant lawsuit on October 22019. (Dkt. 1). Defendants
moved to dismiss the complaifi2kt. 6), and Plaintiffs filed an amended complaint (Dkt.
8). The amended complaint includes claforamunicipal liability, unreasonable search of
curtilage, unlawful seizure of personal progeminlawful seizure, filure to intervene,
assault, negligence, trespass, and trespashattels/conversion.Defendants filed the
instant motion to dismiss and for summarggment on January 31, 2020. (Dkt. 13).
Plaintiffs filed their oppasion to the motion to dismisand cross-motion for partial
summary judgment on March 2Z020 (Dkt. 19), with they refiled on April 6, 2020 to
correct deficiencies (Dkt. 23).

DISCUSSION

l. Legal Standard

“In considering a motion to dismiss foriltae to state a claa pursuant to Rule
12(b)(6), a district court may consider tfacts alleged in theomplaint, documents
attached to the complaint axhibits, and documents ingarated by reference in the
complaint.” DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 Cir. 2010). A court
should consider the motion by “accepting all factual allegatias true and drawing all
reasonable inferences in favor of the plaintifi:ts. of Upstate N.Y. Eng’rs Pension Fund

v. lvy Asset Mgmt843 F.3d 561, 566 (2d Cir. 2016). Withstand dismissal, a claimant
-3-
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must set forth “enough facts state a claim to relief that is plausible on its fadgell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). “A chaihas facial plausibility when the
plaintiff pleads factual content that allowstbourt to draw the reasonable inference that
the defendant is liable fahe misconduct alleged.Turkmen v. Ashcrqf689 F.3d 542,
546 (2d Cir. 2009) (quotingshcroft v. Igbal556 U.S. 662, 678 (2009)).

“While a complaint attacd by a Rule 12(b)(6) motic dismiss does not need
detailed factual allegations, a plaintiffgbligation to provide the grounds of his
entitle[ment] to relief requires more than labegl conclusions, and a formulaic recitation
of the elements of a cause of action will not dd@ivombly 550 U.S. at 555 (internal
guotations and citations omitte “To state a plausibleaim, the complaint’s ‘[flactual
allegations must be enough to raise a righelief above the speculative level Nielsen
v. AECOM Tech. Corp762 F.3d 214, 218 (Cir. 2014) (quoting'wombly 550 U.S. at
555).

If a party presents matters outside theadings on a Rule 12(b)(6) motion, “the
motion must be treated as one for summuadgment under Rule 56” and “[a]ll parties
must be given a reasonable oppaity to present all the matatithat is pertinent to the
motion.” Fed. R. Civ. P. 12(d). “The digtricourt’s conversion ad Rule 12(b)(6) motion
into one for summary judgment is governedgoyciples of substance rather than form.”
G. & A. Books, Inc. v. Sterid70 F.2d 288, 295 (2d Cir. 1985) (“Even where only the party
moving to dismiss has submittedtrinsic material such as @asitions or affidavits, the
opposing party may be deemed to have &delquate notice that the motion to dismiss

would be converted.”)Bd. of Trs. of Teamsters Locgl8 Pension Fund v. Freeburg &
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Freeburg C.P.A., No. 98-CV 4895(SJ), 1999 WL 803895, at *D(.Y. Sept. 28, 1999)
(“[IIn @ motion to dismiss undek2(b)(6), where affidavits anekhibits in addition to the
pleadings are presented todanot excluded by the couthe court must convert the
12(b)(6) motion into a motifor summary judgment(collecting cases)).

Rule 56 of the Federal Rules of CitAtocedure provides that summary judgment
should be granted if the maoyg party establishes “that tleeis no genuine dispute as to
any material fact and ¢hmovant is entitled taufigment as a matter of law.” Fed. R. Civ.
P. 56(a). The Court should grant summary judgt if, after considanrg the evidence in
the light most favorable to the nonmoving pathe court finds that no rational jury could
find in favor of that party.Scott v. Harris 550 U.S. 372380 (2007) (citingMatsushita
Elec. Indus. Co. v. Zenith Radio Cqrg75 U.S. 574, 586-87 986)). “The moving party
bears the burden of show the absence of a genuine digpat to any material fact[.]”
Crawford v. Franklin Credit Mgmt. Corp758 F.3d 473, 486 (&dir. 2014). “Where the
non-moving party will bear # burden of proof at triathe party moving for summary
judgment may meet its burden by showing ékilentiary materials of record, if reduced
to admissible evidence, would be insufficiemtarry the non-movant’s burden of proof at
trial.” Johnson v. Xerox Corp838 F. Supp. 2d 99, 103 (W.D.N.Y. 2011) (citidglotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986)).

Once the moving party has met its burdixe, opposing party “must do more than
simply show that there is some metaphystialbt as to the matatifacts, and may not
rely on conclusory allegatior® unsubstantiated speculationRobinson v. Concentra

Health Servs., Inc781 F.3d 42, 44 (2d Cir. 2015) (quotiBgown v. Eli Lilly & Ca, 654
-5-
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F.3d 347, 358 (2d Cir. 2011)). Specifically, the non-moving party “must come forward
with specific evidence demondiireg the existence of a genuine dispute of material fact.”
Brown, 654 F.3d at 358. Indegtthe mere existence afomealleged factual dispute
between the parties will not defeat an otfise properly supported motion for summary
judgment; the requiremert that there be ngenuineissue oimaterialfact.” Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 247-48 (1986).

Il. Defendants’ Motion to Dismiss and/or for Summary Judgment

Defendants move to dismiss and/or srmmary judgment on six of Plaintiffs’
claims for relief: four claims arising undé? U.S.C. 8§ 1983 (munjal liability, unlawful
seizure of property, unlawful seizure, anduegl to intervene), and two state law claims of
negligence and trespass. The Court concludsstitle record is suffient (and Plaintiffs
have had proper notice) to comvihe motion directed to the unlawful seizure claims into
a motion for summary judgmenindeed, Plaintiffs’ cross-mimn for summary judgment
addresses some of the same facts at issudthveithnlawful seizure claims. However, with
respect to the remaining claims that are slubject of Defendantgending motion, the
Court finds that the record is not adequatidyeloped to treat the mon directed to those
claims as one for summary judgment, andréifiore it will limit its consideration of
Defendants’ motion to thallegations in the amended complaint.

A. Section 1983 Claims

The Court begins with Plaiffs’ claims arising under 42 U.S.C. 8§ 1983, over which
this Court has original jurisdiction. 28 UGS.8 1331 (“The district courts shall have

original jurisdiction of all civil actions arnisg under the Constitution, laws, or treaties of

-6 -



Case 6:19-cv-06780-EAW Document 30 Filed 11/30/20 Page 7 of 24

the United States.”). Section 1983 provides a federal cause of action against persons who,
under color of state authority, caused the &i@tion of any rights, privilege, or immunities
secured by the Constitution and laws ok thnited States. 42 U.S.C. § 1983.
Municipalities and other local government ensitee considered “persons” under § 1983.
Monell v. N.Y.C. Dep’t of Soc. Sernv436 U.S. 658, 690 (1978Xere, Plaintiffs allege
Defendants violated their Fourth AAmdment rights pursuant to § 1983.

1. Fourth Amendment Claim of Sézure of Property (Third Claim)

The Fourth Amendment staté$he right of the people tbe secure in their persons,
houses, papers, and effecégainst unreasonable searclaesl seizures, shall not be
violated, and no Warrants shakige, but upon probable calife U.S. Const. amend IV.

It is settled law that “[a] ‘seizure’ of profdg occurs when therss some meaningful
interference with an individual’'s possessory interest in that propetiyited States v.
Jacobsen466 U.S. 109, 113 (1984 he “general rule” is thdabsent an ‘extraordinary
situation’ a party cannot invoke the powetlod state to seize a person’s property without
aprior judicial determination thahe seizure is justifiedUnited States v. Eight Thousand
Eight Hundred & Fifty Dollarg$8,850) in U.S. Curren¢y#61 U.S. 555,&2 n. 12 (1983).

“It is familiar history that indiscriminatesearches and seizures conducted under the
authority of ‘general warrastwere the immediate evithat motivated the framing and
adoption of the Fotin Amendment.”Payton v. New York45 U.S. 573, 58(1980). “[I]n

the ‘ordinary case,’ seizures of personal prgpare ‘unreasonableithin the meaning of
the Fourth Amendment,” without more, ‘uske. . . accomplished pursuant to a judicial

warrant,” issued by a neutral magistrafter a finding of probable causdllinois v.

-7 -



Case 6:19-cv-06780-EAW Document 30 Filed 11/30/20 Page 8 of 24

McArthur, 531 U.S. 326, 330 (2001) (quotitipited States v. Placd62 U.S. 696, 701
(1983)). The “ultimate standardf the Fourth Amendment reasonableness; whether a
particular seizure violates the Fourth andment therefore typically depends on an
analysis that reflects a “agful balancing ofovernmental and mate interests.”Soldal v.
Cook Cnty, Ill., 506 U.S. 56, 71 (1992) (citatiormmitted). There are recognized
exceptions under which warrantless sessuwill be considered “reasonableSee
McArthur, 531 U.S. at 330 (citing examples)Y.o be valid, however, “[a] warrantless
seizure must meet one of the recognized exmepto the [Flourth [A]mendment’s warrant
requirement.”United States v. Cosmgd6 F.3d 226,35 (2d Cir. 2015) (citation omitted).
The Second Circuit has concluded ttthe unreasonable killing of a companion
animal constitutes an unconstiinal ‘seizure’ of personal property under the Fourth
Amendment.” Carroll v. Cnty. of Monrog712 F.3d 649, 651 (2d. Cir. 2013)zurdia v.
City of New YorkNo. 18-CV-04189-ARR-PK2019 WL 1406647, &7 (E.D.N.Y. Mar.
28, 2019) (“[W]hen a dog is med—and especially, as here,evh it is killed, not merely
injured or detained—the intrieh on the owner weighs heabvin favor of finding the
seizure unreasonable.” (quotikgndall v. Olsen237 F. Supp. 3d 1156, 1167 (D. Utah
2017))). In considering the reasonableness assessment in a case involving the fatal
shooting of a companioanimal, the test is “an objectiae based on the totality of the
circumstances and not an officer’s subjective inte@dbisca v. City of Rochestet4-
CV-6485, 2019 WL 691897, at *10 (W.D.N.Y. Nov. 4, 2019%ee also Shimburski v.
McCarthy, No. 17-CV-699S, 2020N/L 5653298, at *8 (W.DN.Y. Sept. 23, 2020)

(“Whether the seizure of property (the killingthe dog) is unreasonable depends upon the
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balance of the nature and quality of the intrusion on Plaintiffs’ Fourth Amendment interests
and the Government’s intest alleged to justify the intrusion.”).

The court must keep in mind “the etiomal attachment between a dog and an
owner,”Matteson v. HalINo. 6:18-CV-06772-MAT, 201WL 2192502, at7 (W.D.N.Y.
May 21, 2019), but recognizeah“dogs may represent a sars risk to the safety of
officers and the general public, and in satireumstances, it may be ‘reasonable for an
officer to shoot a dog #t he believes poses a threathts safety or the safety of the
community,” Cabisca 2019 WL 5691897, at *10 (quotirigarroll, 712 F.3d at 651). “As
long as it was reasonable for the officer tbdwe that danger wasiminent, a fatal seizure
may be justified even if théog did not actually pose a dange the officer. ‘[T]he law
does not require the officer to wait until thgpaoaching animal is #hin biting distance
or is leaping at him beforking protective action.””’Azurdia,2019 WL 1406647, at *7
(quoting Dziekan v. Gaynor376 F. Supp. 2d 267, 272 .(@onn. 2005)). “The key
guestion, then, is whether a jury could reasgnabnclude that the plaintiff had failed to
prove that [the officer’s] actions wer@nreasonable under the totality of the
circumstances.’Carroll, 712 F.3d at 650-51.

Among the factors a coumnay consider in its analigs of the totality of
circumstances is the breeflthe dog involvedsee Arurdia 2019 WL 1406647 at *8, as
well as the dog’s behavidBtrong v. PerroneNo. 17-CV-6183-FP(G2020 WL 1445877,
at *4 (W.D.N.Y. Mar. 25, 2020) (“If a dog ihewing signs of aggssion (baring teeth,
ears back, tail straight, lunging, growling, snaglibarking, or charging), courts regularly

find that it is reasonable for officers to defehdmselves.”). The court may also consider
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the location of the dogt the time of the shooting and whet it was in a home or running
free in public. Id. at *3 (noting that the context ofdlsituation where the dog was in the
home at the time of the shooting “weighsfavor of finding the seizure of [the dog]
unreasonable”).

Defendants argue that it is undisputatt clearly depicted in the footage from
Defendant Algarin’s body worcamera that Tesla ran full sgeat Defendant Algarin in a
matter of two seconds, despite Defendargatih shouting, “whoa, whoa, whoa, whoa.”
(Dkt. 13-5 at 8). To the comry, Plaintiffs contend thahe same footage demonstrates
that Tesla “acted like a normal Labrador imter when she unexpediy encountered a
stranger in her yard—she ran towards Algamml barked. The video clearly shows that
Tesla did not bare her teeth, snarl, growlptirerwise show signs of aggression.” (Dkt.
23-1 at 25).

Defendants rely o@abisca 2019 WL 5691897, at *1Xor its holding that it was
reasonable for an officer tomdude that a large unrestrathbarking dog approaching him
with no safe retreat presented a safety threat, justifying killing the animal. Biabsca
decision upon which Defendantdyrevas the court’s decision following a bench trial.
Importantly, the court in that case denganmary judgment on the same clai@abisca
v. City of RochesteNo. 14-CV-6485, 2017 WL 4221090, at *9 (W.D.N.Y. Sept. 21, 2017)
(“A jury could reasonably determine that piif's pet dog presented no immediate danger
to the officers and that theiamal was not uncontrolled and supervised when it was shot
by Wengert. Viewing the facts in the light stdavorable to plaintiff, | find the current

record creates an issue of fact on whethwes totality of the ciramstances’ justified the
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Fourth Amendment seizure of iBay the dog. Because of these disputed facts surrounding
the shooting, summary judgment is dehon this Fourth Amendment claim.%ee also
Matteson 2019 WL 2192502, at * 8 (“The factah[the dog] may have been approaching
[the officer] does not necessarily require tdomclusion that he was displaying behaviors
that could reasonably mnsidered threatening. Thisaspecially so when read in the
context of Plaintiffs’ other llegations about [the dog's]ngerament, including that he
had never displayed aggressbahavior toward anyone arttie day before, had greeted a
visitor to the residence in an appriate manner without incident.”).

Here, too, issues of fact preclude resoluid this claim as a matter of law. Many
facts weigh in favor of a finding that the a@ieg was unreasonable, and as noted, the parties
both rely on the same video footage to supfiwir position on theeasonableness of the
seizure. Plaintiffs were at their own homeha time of the shooting, Tesla’s breed is not
one known for viciousness, and it is ectfeal question whetmeDefendant Algarin
reasonably believed danger wasminent and if other non-leshmethods were available
to him. For these reasons, summjalygment on this claim is denied.

Alternatively, Defendants argue that Officer Algarin is entitled to qualified
immunity on this claim. “Qualified immunitinsulates public officials from claims for
damages where their conduct does not atel ‘clearly established statutory or
constitutional rights of which a reasd@ person would have known.”Defore v.
Premore 86 F.3d 48, 50 (2d Cir. 1996) (quotirgrlow v. Fitzgerald 457 U.S. 800, 818
(1982)). The Court “must look to both the clamfythe law establishing the right allegedly

violated as well as whether a reasonables@® acting under the circumstances the[n]
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confronting a defendant, walihave understood that fastions were unlawful.”Ford v.
McGinnis 352 F.3d 582, 5897 (2d Cir. 2003jquotation omitted).

“Clearly established’ means that, at tie of the officer'sconduct, the law was
‘sufficiently clear’ that every ‘reasonable official would understarad that he is doing’
is unlawful.” District of Columbia v. Weshy U.S. |, 138 S. Ct. 577, 589 (2018)
(quotation omitted). “This demding standard protects all ki plainly itompetent or
those who knowingly violate the law.Id. (quotation omitted). “Theule must be settled
law, which means it is dictated by controlliagthority or a robust consensus of cases of
persuasive authority.fd. at 589-90 (citationrad quotations omitted): It is not enough
that the rule is suggested by then-existirecpdent. The precedanust be clear enough
that every reasonable officialowld interpret it to establish thparticular rule the plaintiff
seeks to apply.1d. at 590.

“Before a court can determine if the releviaw was clearly esbdished, ‘the right

allegedly violated must be defined thie appropriate leveof specificity.” Barnes V.
Fedele 337 F. Supp. 3d 227, 231 (W.D.N.Y. 2018) (quotdgson v. Layng526 U.S.
603, 615 (1999)aff'd in part, vacted in part, remanded®13 F. App’x 696 (2d Cir. 2020),
cert. deniedNo. 20-6033, 2020 Wb829142 (U.S. Nov. 23, 2020 The Supreme Court
has “repeatedly told courts . . . not to deficlearly established law at a high level of
generality.” Ashcroft v. al-Kidd563 U.S. 731, 742 (2011).0Grts “do not require a case

directly on point, but existingrecedent must have plactgk statutory or constitutional

guestion beyond debateld. at 741.
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Here it was clearly established at the tioid esla’s death that the killing of a pet
without justification violateghe Fourth AmendmentStrong 2020 WL 1445877, at *6
(“Itis further clearly establised that killing ‘a pet without gtification constitutes a Fourth
Amendment violation.”™ (quotindzurdig 2019 WL 140647, at *8));Matteson 2019 WL
2192502, at *8 (“At the time of [the dog’s] dbathe law clearly established that the fatal
seizure of a pet dog without justificatioonstituted a Fourth Amendment violation.”);
Azurdig 2019 WL 1406647, at *8 (“At the time of [the dog’s] death, the law clearly
established that the fatal seizure of & pathout justification constitutes a Fourth
Amendment violation.”). On this record anditay the facts in the light most favorable to
Plaintiffs, a jury could find that a reasonabfécer would have known that it was unlawful
to use fatal force against Tesla under theseicistances. In othevords, for the reasons
previously explained, the facise plainly disputed as to wther the shooting of Tesla was
justified under the circumstances, and resguhat issue as a matter of law on qualified
Immunity grounds at thistage of the proceedings wid not be warranted.

Therefore, Defendant Algarin is not entitled to a finding of qualified immunity as a
matter of law at this stage of the litigatioBee Strong2020 WL 1445877at *6 (finding
officer not entitled to summaigudgment on the grounds qtialified immunity on claim
arising from officer shooting of dog)jatteson 2019 WL 2192502at *8 (same)Azurdiag
2019 WL 1406647, at *8 (same).

Accordingly, Defendants’ motion for summanglgment as to Platiffs’ third claim

for relief is denied.
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2. Fourth Amendment Sézure (Fourth Claim)

Separate from the seizure arising from Tedli®ath, Plaintiffs also allege in their
fourth claim for relief that Defendant Algarseized Plaintiff Dempsey by shooting at Tesla
in front of him and then pointgnhis gun at Plaintiff DempseyDkt. 8 at 1 193-94). They
claim that Defendant Algarinso seized Plaintiff L.D. by shooting Tesla and pointing the
gun at her as she stood in theor way behind her fatherld(at 9 195). According to the
amended complaint, Defendahigarin yelled at Plaintiff Depsey to “get back” while
pointing the gun in his directiond( at { 55), and the video evidence supports these
allegations.

“[A] seizure does not occur simply becaagaolice officer approaches an individual
and asks a few questions. So long as aredde person would feel free to disregard the
police and go about his business, the encousitaynsensual and no reasonable suspicion
Is required.”Florida v. Bostick501 U.S. 429, 434 (1991)ygtation and citation omitted).
“Only when the officer, by means of physicatde or show of authority, has in some way
restrained the libertgf a citizen may we concludeaha ‘seizure’ has occurredTerry v.
Ohio, 392 U.S. 1, 19 n.1@968). The Second Circuit has explained:

Pertinent factors identifying a policgeizure can include the threatening

presence of several officeitsie display of a weapomhysical touching of

the person by the officelanguage or tone indicating that compliance with

the officer was compulsgryprolonged retention of a person’s personal

effects, such as airplane tickets cendification; and a request by the officer
to accompany him to the poé station or a police room.
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Brown v. City of Oneonta, N,Y221 F.3d 329, 340 (2d Ci2000) (emphasis added)
(citations and quotations omittedge also Ozga v. Ellioi50 F. Supp. 3d 178, 188 (D.
Conn. 2015) (“On the other hand, an encounter wfith police may become so
circumstantially coercive that it amountsaceizure. Among the circumstantial factors
that may bear on whether a show-of-authosigyzure has occurred is ‘the threatening
presence of several officers,’ or ‘the displayaokeapon,’ or the ‘physical touching of the
person by the officer,’ or ‘language or tondicating that compliance with the officer was
compulsory,’ or ‘a request by the officer to aogany him to the pale station or a police
room.’) (quotingGilles v. Repicky511 F.3d 239, Zl(2d Cir. 2007)).

Defendants do not dispute thag@fendant Algarin pointed his gun at Dempsey at or
around the time Tesla was shot, but contend“gf@hting the gun irthis fashion does not
give rise to a Fourth Amendment seizurairol.” (Dkt. 13-5 at 16). Yet, all of the
circumstances must be considered—includingeDeéant Algarin’s directions to Plaintiff
Dempsey as he was pointing the gun. ThearCooncludes that the facts as to whether
Defendant Algarin’s conduct rose to thede of an unconstitutional seizure cannot be
resolved as a matter of law. AccordingbBefendants’ motion for summary judgment on
this claim is denied.

3. Failure to Interv ene (Fifth Claim)

Plaintiffs’ fifth claim for relief, failure tantervene, is asserted against RPD Officer
Adam Gorman who was originally named as a defendant in this matter. Defendants argue

that Gorman is no longer a dafant in this case following &htiffs’ amendment of their
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complaint and that the failur® intervene claim is subje¢o dismissal on that basis.
Plaintiffs do not address this claim on the amétmotions. Having not contested the relief
sought, and having failed to name Gormarmhia caption of the aemded complaint, the
Court presumes Plaintiffs do notmyse dismissal of this claindackson v. Fed. Exp/66
F.3d 189, 198 (2d Cir. 2014) (“[I]n the casta counseled party, a court may, when
appropriate, infer from a party’s partial opposittbat relevant claims or defenses that are
not defended havieeen abandoned.”hen v. WolfNo. 19-CV-9951(AJN), 2020 WL
6825681, at *6 (S.D.N.Y. Now0, 2020) (“This Court mayand generally will, deem a
claim abandoned when a plaintiff fails to resd to a defendant’s arguments that the claim
should be dismissed.” (quotirgpton v. Cnty. of OrangeNY, 315 F. Supp. 2d 434, 446
(S.D.N.Y. 2004))). Accoragly, Defendants’ motin to dismiss on the claim for failure to
intervene is granted. Although “[w]hen a motion to dismiss is granted, the usual practice
is to grant leave tamend the complaintRonzani v. Sanofi S,A899 F.2d 195, 198 (2d
Cir. 1990), in this case it is not even appareat flaintiffs intend tgursue this claim,

and therefore the claim is simpdysmissed without prejudice.

2 While the amended complaint removed Gan's name from the caption, the body
of the pleading contains refe@s to Gorman being a defendasggDkt. 8 at { 26) and
claims being asserted against hised id.Second, Third, Fifthand Eighth Claims for
Relief). In addition, counsel®ecember 24, 2019 letter to the Court indicates that it was
another defendant who was removed from tlse cauggesting that Gorman remairseg
Dkt. 10 (“On December 19, 2019, after reviegyDefendants['] motion and in an effort to
streamline the issues herein, Plaintifspended to Defendantshotion by filing an
amended complaint that remava defendant, Jason Rudolph. . . .”)). Elsewhere in
Plaintiffs’ memorandum, they appear to refere the assertion of some claims remaining
against Gorman, (Dkt. 23-1 at 2byt do not address the failu@ intervene claim at all.
The Court does not resolve whether Gormanaias a defendant on these other claims at
this stage.
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4, Municipal Liability (First Claim)

“[T]o establish municipal liality under § 1983, a plairffimust prove that ‘action
pursuant to official municipal policy’ csed the alleged constitutional injuryCash v.
County of Erie654 F.3d 324, 333 (2d Cir. 2011) (quotidgnnick v. Thompso®63 U.S.
51, 60 (2018)). “[Td hold a [municipality] liable urer § 1983 for the unconstitutional
actions of its employees, a plaintiff is requited . . prove three elesnts: (1) an official
policy or custom that (2) caas the plaintiff to be sudgted to (3) a denial of a
constitutional right.” Batista v. Rodriguez702 F.2d 393, 397 (Cir. 1983). Official
municipal policy includes “the decisions ofgavernment’'s lawmakers, the acts of its
policymaking officials, and praices so persistent and widesad as to practically have
the force of law.” Connick 563 U.S. at 61. To survivenaotion to dismiss, the plaintiff
“cannot merely allege the existence of a mymatpolicy or custom, but must allege facts
tending to support, at leasircumstantially, an inferencedahsuch a municipal policy or
custom exists.” Triano v. Town of Harrison, NY895 F. Supp. 2826, 535 (S.D.N.Y.
2012) (quotation omitted). A plaintiff may sdgighe “policy or cistom” requirement by
alleging one of the following:

(1) a formal policy offically endorsed by the municipality; (2) actions taken

by government officials responsiblerfestablishing the municipal policies

that caused the particular deprivatiorguestion; (3) a practice so consistent

and widespread that, although not eegsly authorized, constitutes a custom

or usage of which a supesing policy-maker must v@ been aware; or (4)

a failure by policymakers to provide adequate training or supervision to

subordinates to such axtent that it amounts tdeliberate indifference to
the rights of those who come intortact with the municipal employees.
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Brandon v. City of New Yark05 F. Supp. 2d 261, 276-73.D.N.Y. 2010) (citations
omitted). “Failure to train is an actionabpolicy only where tht failure reflects a
deliberate or conscious choice by the municipalit$ghimburski 2020 WL 5653298, at
*10.

In their amended complaint, Plaintiffdege that RPD officershoot and kill dogs
at a high rate and that this practice amounts “®hoot-first” policy. They allege that the
City is deliberately indifferent to this situatidoy not training its officers how to properly
and lawfully interact with the dogs theycaunter. (Dkt. 8 at f 105, 107, 109, 110).
Plaintiffs also cite to th&econd Circuit’s language @arroll in support of their allegation
of a policy and failure to train byelCity of Rocheste Specifically, inCarroll, the Second
Circuit stated: “Deputy Carroll, in particuldras apparently killetio other dogs in the
course of executing no-knock search warrantsch indicates thatféicers in the County
encounter these situations mdrequently than they wodl probably prefer and that
planning and training—while not always canhgionally required—may be advisable to
avoid future tragedies and future litigatio&arroll, 712 F.3d at 653 n.2.

The Court finds that Plaintiffs haveapisibly pled a claim for municipal liability
sufficient to warrant discoveryPlaintiffs have pled suffient facts alleging deliberate
indifference on the part of thunicipality to allow this @im to go forwad and advance
to discovery. Accordingly, Defendants’ mmtito dismiss Plaintiffs’ first claim for relief

is denied.
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B. State Law Claims

Plaintiffs also allege statlaw claims for negligenceggenth claim for relief) and
trespass to chattel/conversion (ninth claimrigief). Much like thefailure to intervene
claim, Plaintiffs put forth no argumentapposition to Defendants’ motion to dismiss these
claims. Relying oMcCall v. Pataki 232 F.3d 321, 322-23 (2drCR000), Plaintiffs state
in the initial portion of their briethat their failure to respahto any portiorof Defendants’
Rule 12(b)(6) motion shadi not be deemed a @ailt. (Dkt. 23-1 atl5). However, these
claims in the amended complaint are not well-pleaded. For instance, there are no
allegations about a special duty in the neglogeallegations, nor do &htiffs address that
aspect of Defendants’ motionS€eDkt. 13-5 at 18). Furtherone, the chattel/conversion
claim attempts to assert claims againstlafendants (including against Gorman, who, as
noted, is no longer named in the captiontttd amended complaint). Thus, the Court
concludes that Defendants’ Rule 12(b)(6)timo directed to these claims should be
granted, although the claims arsrdissed without prejudice.

. Plaintiffs’ Cross-Motion for Summary Judgment

Plaintiffs cross-move for summary judgnt@n their unlawful entry claim pursuant
to 42 U.S.C. § 1983 (second cause of actam) trespass claim pursuant to New York
State law (eighth cause of action).

A. Unlawful Entry

The Fourth Amendment recognizes the “righitthe people to be secure in their
persons . . . against unreasonabkrshes. . ..” U.S. Const. amend. IV. “Whether a search

is reasonable ‘is determined bgsessing, on the one hand, the degree to which it intrudes
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upon an individual's privacy and, on the athihne degree to which it is needed for the
promotion of legitimate geernment interests.””United States v. Masse461 F.3d 177,
178 (2d Cir. 2006) (quotinamson v. Californiab47 U.S. 843, 848 (2006)). “Courts
must consider the scope of the particuldrusion, the manner iwhich it is conducted,
the justification for initiating it, and #hplace in which it is conductedBell v. Wolfish
441 U.S. 520, 559 (1®) (citations omitted).

“In general, a state actor must obtain araat based on probable cause to lawfully
execute a searchAnobile v. Pelligring 303 F.3d 107, 117 (2d C2001). A warrantless
search is per se unreasonable, “subject tmlg few specificallyestablished and well-
delineated exceptions.3chneckloth v. Bustamon#l 2 U.S. 218219 (1973) (citingKatz
v. United States389 U.S. 347, 357 (1967 palessandro v. Cty. of Nassaib8 F. App’x
165, 167 (2d Cir. 2019) (“The core premise underlying the Fourth Amendment is that
warrantless searches of a home presumptively unreasonable.” (quotitarris v.
O’Hare, 770 F.3d 224231 (2d Cir. 2014)).

“[P]olice officers need either a warrantmobable cause plus exigent circumstances
in order to make a lawful entry into a hom&irk v. Louisiana 536 U.S. 635, 638 (2002);
Dalessandrp 758 F. App’x at 167 (“Warrantless tey is justified when there is both
probable cause and exigengy."Probable cause ‘requires only a probability or substantial
chance of criminal activity, not actual showing of such activity.Dalessandrp758 F.
App’x at 167 (quotindllinois v. Gates 462 U.S. 213, 243 n.13 (1983)). “The essential
guestion in determining whether exigent circumstances justified a warrantless entry is

whether law enforcement agts were confronted by an ‘gt need’ to render aid or take

-20 -



Case 6:19-cv-06780-EAW Document 30 Filed 11/30/20 Page 21 of 24

action.” United States v. MacDonagl®16 F.2d 766, 770 ¢2Cir. 1990) (quotation
omitted). Examples of egent circumstances “include theed to pursue a fleeing suspect,
protect individuals who are threatened withminent harm, or prevent the imminent

destruction of evidence.Carpenter v. United States  U.S. , 138. Ct. 2206, 2222-

23 (2018);see also United States v. Santadad7 U.S. 38, 42-43 (1976) (“The District
Court was correct in concluding that ‘hot putsoneans some sort of a chase, but it need
not be an extended hue and cry ‘in and aliweaf) public streets.’ Tdafact that the pursuit
here ended almost as soontdmegan did not render it any thess a ‘hot pursuit’ sufficient
to justify the warrantless egtinto Santana’s house.”).

The area around an individual’s homesditled to the protdion afforded by the
Fourth Amendment. I€ollins v. Virginig _ U.S. |, 138 £t. 1663 (2018), the
Supreme Court explained:

Like the automobile exception, éhFourth Amendment’s protection of
curtilage has long been black lettewla “[W]hen it comes to the Fourth
Amendment, the home is first among equalsSldrida v. Jardines569 U.S.

1, 6, 133 S. Ct. 1409, 185 L.Ed.2d4@013). “At the Amendment's ‘very
core’ stands ‘the right & man to retreat intosiown home and there be free
from unreasonable governmental intrusioridid. (quoting Silverman v.
United States365 U.S. 505, 511, 81 S. CZ% 5 L.Ed.2d 734 (1961)). To
give full practical effect to that righthe Court considers curtilage—"“the area
‘immediately surrounding and associateith the home””—to be “part of
the home itself for FourtAmendment purposes.’Jardines 569 U.S., at 6,
133 S .Ct. 1409 (quotin@liver v. United Statet66 U.S. 170180, 104 S.
Ct. 1735, 80 L.Ed.2d 214 (1984)). “Tpeotection afforded the curtilage is
essentially a protection of families apérsonal privacy in an area intimately
linked to the home, both physicalgnd psychologically, where privacy
expectations are most heightene@4lifornia v. Ciraolqg 476 U.S. 207, 212-
213, 106 S. Ct. 1809, 90 L.Ed.2d 2({1®86). When a law enforcement
officer physically intrudes on the curtilatgegather evidengea search within
the meaning of the Fourth Amendment has occurdeddines 569 U.S., at
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11, 133 S. Ct. 1409. Such conduct tleysresumptively unreasonable absent
a warrant.

Collins, 138 S. Ct. at 1670.

Here, Plaintiffs ask the Court to find asnatter of law that Defendant Algarin did
not have probable cause to er®aintiffs’ back yard. Thegimilarly urge the Court to
conclude that no exigent circumstances weesent justifying Defendant Algarin’s entry
into the yard, determining as a matter af ldat any hot pursuit had concluded and no
public safety danger was presented. Defetsdapntend that multiple issues of fact exist
that prohibit resolution of thelaim in Plaintiffs’ favor, inaiding whether the area of the
backyard qualifies as curtilage of the hogigen that the area ismitended andnprotected
from public observation. In addition, they arghat the question of whether the officers
were in hot pursuit of a suspect at the timerdfy justifying the entry is an open one. The
Court agrees that in light of the factual digmlissues in this case, these questions are not
appropriately resolved at thisage of the proceedings, pantexly without the benefit of
discovery. See Schoolcraft v. City of New Yofl03 F. Supp. 3d66, 503 (S.D.N.Y.)
(“Similarly, the question of wéther the remaining basis ftbre initial entry constitute an
objectively reasonable basis formantless entry cannot be résed as a matter of law on
this record. A jury could findhat, the facts, as they appedrat the moment of entry,
would lead a reasonable, experienced officeheleve that there vgaan urgent need to
render aid or take action.” (citations omitteay),reconsideration in partl33 F. Supp. 3d

563 (S.D.N.Y. 2015).
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Conversely, Defendants contend that thedisputed facts do demonstrate that
Defendant Algarin is entitled tqualified immunity on the aim. But much like the
unlawful seizure claim, while it is settlddw that the warrantless entry onto private
property in the absence exigent circumstances is a constitutional violatldrg. v. Allen
813 F.3d 76, 81 (2d Cir. 2016)t is [ ] settled law thatat a minimum, law enforcement
officers violatePaytonwhen, in the absena# exigent circumstances or consent, they
physically enter protected premises to efffa warrantless search or arrest.”), multiple
issues of fact preclude resotutiof the question of qualifiedhimunity at this stage of the
proceedingsi-ernandez457 F. Supp. 3d at 383 (“Given thhe altercation that led to the
911 call had ended, and thae thlleged victim was safely mide the apartment building,
no reasonable officer could havelieved that exigent circustances justified a warrantless
entry of the apartment. Acatingly, qualified immunity dog not shield the officers from
liability for the warrantless entry.”).

Accordingly, Plaintiffs’ motion for sonmary judgment and Defendants’ cross-
motion for qualified immunity on this claim are denied.

B. Trespass

While police personnel may be liable for pass where they lack any authority to
enter private property, in general under Néark state law, “law-enforcement officials
have a privilege to enter private profydo perform their legal dutiesReynolds v. United
States 927 F. Supp. 91, 96 (W.D.X. 1996) (dismissing a clai of trespass because the
agent “was on the property pregigbecause he was a police officer acting within the scope

of his employment”)see also Fernandez v. City of New Ye@rk7 F. Supp. 3d 364, 380
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(S.D.N.Y. 2020) (“[L]Jawenforcement personnel acting laWyun the furtherance of their
duty are excused from what may be otheeatrespassory acts . . . .” (QuotiHgnd v.
Stray Haven Humane Soc. & S.P.C.Ac., 21 A.D.3d 626628 (3d Dep’'t 2005)),
reconsideration deniedNo. 17 CIV. 789 (PGG), 2020 W8448019 (S.D.I. June 24,
2020);People v. Malatestd 86 Misc. 2d 312, 319 (Sup. @B99) (“In the absence of such
or similar authority to enter private properpolice personnel may be liable to civil or
criminal trespass.”).

For all of the same reasons set forth ajagsues of fact exist as to whether
Defendant Algarin wasnvestigating possible criminal conduct in furtherance of a
legitimate law enforcement duigt the time he entered Ri&ffs’ backyard without a
warrant. Plaintiffs’ motion for summary ggment on Plaintiffs’ trespass claim is
accordingly denied.

CONCLUSION

For the foregoing reasons, Defendants’ mmtio dismiss is granted in part and

denied in part, and Defendahinotion and Plaintiff’'s cres-motion for summary judgment

gmﬁ@ﬁa;?

are both denied.

SO ORDERED.

BETHA WOREORD
ates District Judge

Dated: November 30, 2020
Rochester, New York
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