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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

JOSE CHAVEZ GOMEZ

Petitioner,
Case #19-CV-6841FPG
V.
DECISION AND ORDER
WILLIAM P. BARR, Attorney Generabf the
United Stateset al,

Respondents

INTRODUCTION
Pro se petitionerJose Chavez Gomég¢zGomez”), an alien under an administratively final
order of removal, has filed an application for a writ of habeas corpus pursuant to 28 U.S.C. § 2241
(“Section2241”). ECF No. 1. He claims that his continued detentibrine Buffalo Federal
Detention Facilityn thecustody of the Department of Homeland Security (“DHS”), Immigrations
and Customs Enforcement (“ICE”) is unconstitutional. For the reasons set forth heloeqgtest
for a writ of habeas corpus@GRANTED IN PART and DENIED IN PART
BACKGROUND?
Gomez is a native and citizen of Mexico, who entered the United Statesumkramwn
date without having been admitted or paroled after inspection lmgraigrationofficer.
On September 21, 1994, Gomez filed an Application for Relief with the former
Immigration and Naturalization ServicdNS”), which was terminatedoAugust 16, 1995, after

Gomez failed to appear for an interview.

! The following factual summary is drawn from the Declaration of Brad CJd&tcF No. 5at40-49(all
citations to ECF No. 5 reference ECF assigned paginaiwhthe DHS records attached as ExhibitdA
at50-108.
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On October 24, 1997, Gomez's father filed a Petition for ARetative (Form4130) on
his behalf, which the INS approved on October 26, 1998. However, on January 22h& 98§
servedGomez with a Notice to Appeatharginghim with being subject to removal from the
United States, pursuant tmmigration and Nationality Act“(NA”) Section212(a)(6)(A)(i), 8
U.S.C. 8§ 118@)(6)(A)(i), as aralien present in the United States without being inspected or
paroled. @ August 13, 1998, an immigration juddgéJ() ordered Gomez removed absentia.

Gomez failed to report for departure to Mexico on February 2, 1999.

In April 2003, Gomez was convicted of battery in Astatula, Florida, based on an incident
in which Gomez’s wife alleged that he slapped her several times across her faadiehter
insuting names. Gomez was sentenced to 12 months’ probation and 29 weeks’ participation in a
batterer’s intervention prografm.

On October 17, 2006, Gomez filed an Application for Action on an Apprépgtication
or Petition (Form4824), which was denied on February 7, 2007.

On February 7, 2011, DHS officers encountered Gomez at the Village Cdvdedaia,

New York, and placed him in custody pursuant to the outstanding reroamiex.

On February 11, 2011, Gomez’s attorrseizcessfully movetb reopen hismmigration
caseOn March 14, 2011shesought his release on bond. DHS initially denied the request but, on
March 22, 2011, granted bond to Gomez in the amount of $5,000. Gomez posted bond the
following day and was released.

On September 13, 2011, Gomez entered a guilty plea to sdegnele harassment in the

Town Court of Ridgeway, New York, aneasfined $75.

2 The Government has indicated that Gamwas arrested on several other occasions; however, no
information was provided about the disposition of those chatge&CF No. 5at 7-8.



On September 19, 2013, Gomez’s attorney filed a moticadioinistrativelyclose his
immigration proceedings and filed an Application to Register Permdesitience or Adjust
Status (Form-#85). The request was granted by an 1J on September 9, 2015.

On August 31, 2015, Gomez was arreséed charged withdriving while intoxicated
(“DWI") and related traffic violations. He pleaded guilty on February 18, 2016, in the Town Court
of Barre, New York, to aggravated DWI and was fined $500.

On June 10, 2016, Gomez was arrested in Genesee County on a charge eflsgend
unlawful imprisonmentA month later, Gomez was arrested and charged with satzgrée
burglary (illegal entry of a dwelling), firstegree criminal contempt (violating an order of
protection—physical contact), and fourtdhegree criminal mischief (intent to damage property).
This set of charges arose out of an incident on July 10, 2016, in which Gomez entered a house by
breaking a window in order to speak with his wife, who had an order of protectiontdgainse
pleaded guilty on September 28, 2016, in the Town Court &, Ekw York,to seconellegree
criminal trespass and fourtlegree criminal mischief, in satisfaction of the charges from June 10,
2016, and July 10, 2016. He was sentenced to 180 days’ imprisonment at the Genesee County Jai

When he was released fromiljon December 16, 2016850mez wagaken nto DHS
custody forthe reopening ofhis removal proceedingsThat same day, D& orderedGomez
detained andancelled th@reviously posted bond.

Gomez requested a change in custody status pursu@r@.te.R. § 28.1(c).On May 8,

2017, an 1J conducted a bond hearng denied bond, finding that Gomez posed a danger to the
community The only record of the bond hearing is a chiiekdbox order Gomez apparently did

not appeal the 1J’s decision



On July 12, 2018, an 1J denied Gomez’s applications for relief from rerandabrdered
him removed to MexicalheBoard of Immigration Appealdenied Gomez’appealbnDecember
14, 2018.

On December 27, 2018, Gomez filegra se petition for reviewalongwith a moton for
stay of removal in the Second Circuit Court of Appesads.Gomez v. Barr, No. 18-3813 (2d Cir.
Dec. 27, 2018)Both applications remain pending as of the date of this Decision and Order. The
forbearance policy currently prevents DHS from effectuating Gomeansval to MexicoSeeIn
re Immigration Petitions for Review Pending in U.S. Court of Appeals for Second Circuit, 702
F.3d 160, 162 (2d Cir. 2012).

On February 2, 2019, Gomez filed his figgction2241 gtition in this CourtSee Gomez
v. Whitaker, et al., No. 18CV-6900 (W.D.N.Y. Oct. 8, 2019).he petition was denied on October
8, 2019.

Gomez had two posirder custody reviews on May 17, 2019 and December 13, 2019 by
ICE andICE’s Headquarte®emoval ad International Operations Unft{QRIO"), respectively
On both occasions, it was determined that Gomez may pose a danger to the conmu shiow bl
remain in custody.

Gomez commenced this proceeding by filing a Petition on November 7, 2019. ECF No. 1
The Government responded to the Petition by filinghaswer andReturn ECF No. 5at 1-11,
Memorandum of Law, ECF No.& 12—-38;and the Declaration of Brad Clancy, ECF Nat 39—
49, with Exhibit A, ECF No. &t 50-108 Gomez filed aReply. ECF No. 6. The matter was

transferred to the undersigned on March 12, 2020. ECF No. 7.



DISCUSSION
l. Statutory Basis for GomeZs Detention

Gomez citeboth8 U.S.C. § 1226(c) Gection1226(c)) and8 U.S.C. § 1231(a) Section
1231(a)")as the statutory basfor his detentionAt the same time,dwever, he also disputes that
he is detained und&ection1226(c) because he does not qualify as a criminal alien as defined in
Section1226(c)(1)(B) See ECF No. 6at 5.

The Government asserts that Gomez is detained uSdetion1231(a) because he
subject to an administratively final removal orderd because the forbearance policy is not
equivalent to a judicially ordered stay as referenced in 8 U.S.C. § 12i31& ECF No. 5at
22-31 The Government contendbat Gomez’sdetention is neither contrary to the applicable
regulations nor unconstitutional and that he has received all the process to which HedsS=eti
id. In the alternative, th@overnment argues, if this Court finds that Gomez’s detention is governed
by Section122§c), it has not become unreasonably prolonged so as to violate due pfeeéds.
at31-36.

In Hechavarria v. Sessions, the Second Circuit concluded that “Section 1231 does not
govern the detention of immigrants whose removal has been stayed pending jud@ia[irethe
court of appeals].’891 F.3d 49, 56 (2d Cir. 2018Because judicial revieior those alienss
ongoirg andtheir “removal is not inevitable,Section1226 governs thedetentionld.

This Court has held thadechavarria applies whergas here, the petitioner has sought
judicial reviewof a removal order bthe Second Circuit and has a pending motion for a stay of
removal before that couree Thomas v. Whitaker, No. 18CV-6870, 2019 WL 1641251, at *3
(W.D.N.Y. Apr. 16, 2019). The fact thdte Second Circuit has not yet grantbée motion to stay

removal“does not change the Court’s analysimcause as teovernment concedesyfider its



forbearance agreement with the Second Cirfa@mez]may not be removed while his motion to
stay is pending.ld. “In light of [Gomez]s pending appeal and motion to stay, combined with the
[G]overnment’s forbearance polidype] is not‘immediately deportableand his removal isot
inevitable’” 1d. (quoting Hechavarria, 891 F.3d at 56567) ConsequentlyGomezis not being
detained undeBection1231.1d. (citing Sankara, 2019 WL 266462, at *% (collecting cases)
Anaribav. Shanahan, 190 F. Supp3d 344, 349 (S.D.N.Y. 2016) (noting that district courts in the
Second Circuit are split on issiiehherefore, Gomeég claims based o8ection1231 and caselaw
interpreting that statutory section are premature and will be dismissed withodiqeeju

The Court further finds thadomez is being detained und&ection1226(a), noSection
1226(c).The documentprovided to the Courhdicatethat Gomeis subject to removal from the
United States pursuant to IN@ection212(a)(6)A)(i). ECF No. 5at81;seealso ECF No.5 at69.
INA Section212(a)(6)(A)(i) provides as follows:

An alien present in the United States without being admitted or paroled,oor wh

arrives in the United States at any time or place other than as designated by the

Attorney General, is inadmissible.
8 U.S.C. § 1182(a)(6)(A)(i).

Aliens detained under this statutory section do not fall within the class of “cliatieas”

identified in8 U.S.C. § 1226(c)(1), which mandates the detention of any alien who:

(A) is inadmissible by reason of having committed any offense coveredtiors
1182(a)(2) of this title,

(B) is deportable by reason of having committed any offenser@dve section
1227(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of this title,

(C) is deportable under section 1227(a)(2)(A)(i) of this title on the basis of an
offense for which the alien has been sentenced to a term of imprisonment sf at lea
1 year, or

(D) is inadmissible under section 1182(a)(3)(B) of this title or deportable under
section 1227(a)(4)(B) of this title.



8 U.S.C. § 1226(c)(1).

Accordingly, the Court concludes that Gomez is detained undektitbmey Generas
discretionary authority as provided$ection1226(a) which states that “an alien may be arrested
and detained pending a decision on whether the alien is to be removed from the Ureteti&Stat
U.S.C. 8§ 1226(a). “[P]ending such decision, the Attorney Genrdlglmay continue toetain the
arrested alien; and (2) may release the alier(@) bond of at least $1,500 with security approved
by, and containing conditions prescribed by, the Attorney General; or (B) icoadiparole. . . .”

Id.
Il. Merits of GomeZs Claims Based orSection1226(a)

ReviewingGomez’'spro se pleadings lenientlye.g., Erickson v. Pardus, 551 U.S. 89, 94
(2007) (per curiam)hie Courtinterpretsthem agaising two claims(1) that the bond hearingn
May 8, 2017was constitutionally infirm because he, rather tharGbeernmentbore the burden
of proof, and (2)hat he is entitled tanotherbond hearing because the length of his detention
since the original hearing has become unreasonably prolofigedCourt finds that the second
claim warrants habeas reli&ccordingly,it need not considehefirst claim. See, e.g., Hassoun
v. Sessions, No. 18CV-586, 2019 WL 78984, at *7 (W.D.N.Y. Jan. 2, 20{i%cause petitioner
was “afforded complete relief byirtue of his first claim,” it was “unnecessary to address [his]
alternative groundsfor relief (citing Banks v. Dretke, 540 U.S. 668, 689 n.10 (2004) (where writ
of habeas corpus was granted on one basis, declining to address alternative grousddrmgcaus
relief [the petitioner] could obtain on that claim would be cumulativ@her citation omitted)

Courts in this District haveeValuated procedural due process challenges to immigration

detention with a twestep inquiry’ Hemans v. Searls, No. 18CV-1154, 2019 WL 955353, at *5



(W.D.N.Y. Feb. 27, 2019). “As the first step, the Court considers whether the alien’satetesi

been unreasonably prolongetd” “If it has not, then there is no procedural due process violation.”
Id.; see also Frederick v. Feeley, No. 19CV-6090, 2019 WL 1959485, at *3 (W.D.N.Y. May 2,
2019)(finding it unnecessary to determipeecisely what processust be afforded to a noncitizen
detained undeBection1226(c)because the petitioner’s detention had not becanneasonably
prolongedand thus his due process rights hadbesn violatefl On the other hand, if the length

of detention has been unreasonably prolonged, the Court “proceeds to step two and ‘identifies the
specific dictates of due process’ by consiugtheMathews v. Eldridge factors.”Hemans, 2019

WL 955353, at *Halterations omitted)quotingMathews v. Eldridge, 424 U.S. 319, 335 (1976)).

“If the [G]overnmenthas not provided the procedural safeguards dictated dtiews factors

to an alien subject to unreasonably prolonged detention, then his continued detentioa violate
procedural due processd.

“Courts are not uniform in the factors they consider when evaluating whetherateters
become unreasonably prolonged, but two factors of particular importance are (Ijgtheolie
detention and (2) the reason for deldyréderick, 2019 WL 1959485, at *2 (citingremont v.

Barr, No. 18CV-1128, 2019 WL 1471006, at =8 (W.D.N.Y. Apr. 3, 2019)Sajous v. Decker,
No. 18CV-2447, 2018 WL 2357266, at *10 (S.D.N.Y. May 23, 2018)).

Here, Gomez has been in DHS custody since December 16, 2016, approximately three
yearsandthree and a half months. In about a month, it will be three years from his original bond
hearing on May 8, 2017, which he argues was constitutionally deféosaletention continues
past a year, courts become extremely wary of permitting continuexdigwdisent a bond hearing.”
Fremont, 2019 WL 1471006, at *4 (quation omitted) Gomez’s detention, whether measured

from the original date he was taken into custody or the date of his initial bond heasitgeina



unreasonably prolongethdeed, this Cott and others have found detensaignificantly shorter
in duration than Gomez’s to be unreasonably prolongezie.g., Gutierrez Cupido v. Barr, No.
19-CV-6367, 2019 WL 4861018, at *3 (W.D.N.Y. Oct. 2, 20(dtention for over sixteen months
was “beynd the point at which courts find detention unreasonably prolongeliédting cases.

With regard tdhe reason for the delay in Gomez’s removal proceedings, the CouctSreje
[the Government’s] attempt to place blame for the delaygzamez]” 1d. “The delays appear to
be largely attributable to the normal administrative and appeals preceibe Second Circuit
has made a distinction between aliens who haubstantially prolonged [their] stay by abusing
the processes provided to [therahd those who haveimply made use of the statutorily permitted
appeals process. Id. (alteration in original)(quoting Hechavarria, 891 F.3dat 56 n.§.
Accordingly, he“mere fact thafGomez]has exercised his rights to pursue relief from removal
‘does not, in itself, undermine a claim that detention is unreasonably proldnigedquoting
Brissett v. Decker, 324 F. Supp. 3d 444, 453 (S.D.N.Y. 2018)

Because Gomezietention has been unreasonably prolonged, due process requires that he
receive a bond hearingefore an immigration judgeith adequate procedural protectiohd.
“Specifically, theGovernment, nofGomez] must bear the burden of proving by clear and
convincing evidence that continued detention is justified due to flight risk or dangessusmd
that no less restrictive alternatives to detention would ameliorate thatldsksee also De Ming
Wang v. Brophy, No. 17CV-6263, 2019 WL 112346, at *3 (W.D.N.Y. Jan. 4, 2019) (“Consistent
with other courts in this Circuit, the Court further finds that Respondents must proileabpnd
convincing evidence that Petitioner’s continued detention is justifieggal dismissed, No. 19
571, 2019 WL 4199901 (2d Cir. Aug. 1, 2019pseph v. Barr, No. 19CV-565, 2019 WL

3842359, at *9 (W.D.N.Y. Aug. 15, 201@ame) Accordingly, Gomez's request for a writ of



habeas corpus is grantedthe extent that he must be afforded an individualized bond hearing in
which the Government must prove by clear and convincing evidendeighaintinued detention
is justified because he is a flight risk ordanger to the communityand that there are no s
restrictive alternatives to detention that would mitigate the Government’s condeutisrrez
Cupido, 2019 WL 4861018, at *3.

Finally, on a procedural note, the Government argues that the only proper respondent is
Jeffrey Searls, the Assistant Field Office Director of the ICE BuffadFOffice, because he is
the person having direct control over Gomez’s detention. ECF Bitdl.5This Court has adopted
“[t]he majority view in the Second Circuit [which] requires the immediate custo@iaeraily the
prison warden, to be named as a respondent in core immigration habeas proedealjrigsse
challenging present physical confinementiassoun v. Sessions, No. 18CV-586, 2019 WL
78984, at *7 (W.D.N.Y. Jan. 2, 2019)uotation omittefl Therefore, the other respondents will
be dismissed from the case, and the Court’s order will be limited to Respondéstl 8gaiting
Fed. R. Civ. P. 21 (“On motion or on its own, the court may at any time, on just terms, add or drop
a party.”).

CONCLUSION

For the foregoing reasons, the PetitioGRANTED IN PART and DENIED IN PART.
The petition is granted against Respondent Searls and is denied with respect toathmge
respondents.

The Petition is GRANTED to the extent tliRéspondent Seatris directed to bringsomez
before an immigration judge for a bond hearimg April 21, 2020. At the bond hearing,
Respondent Seaball bear the burden of proving by clear and convincing evidence that Gomez’s

continued detention is justified on the basis that he is a fliigktor a danger to the community.
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The immigration judg@lsomust consider whether less restrictive alternatives to detention would
ameliorate those concerrRespondent Searhall release Gomez unless the immigration judge
finds by clear and convincing evidence that no condition or combination of conditions etrelea
will reasonably assure Gomez’s appearance at future immigration proceadihtfze safety of
the community oany persons. If a bond hearing is not heldApyil 21, 202Q Respondent Searls
shall release Gomez immediately with appropriate conditions of supervisidgipridy 4, 202Q
Respondent Searshall file a notice with this Court certifying either (1) thabond hearing was
held by the deadline, and the outcome thereof, or (2) that no bond hearimgld;znd that
Gomez was released with appropriate conditions of supervision.

The Petition is DENIED as to the claims basedSewtion1231, as they are prature.
Accordingly, the claims based &ection1231 are DISMISSED WITHOUT PREJUDICE.

The Clerk of Court is directed to enter judgment and close this case.

IT IS SO ORDERED.

Dated: April 6, 2020
Rochester, New York

a7/

ANK P. GER  JR.
Chlef Judge
United States District Court
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