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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

MICHAEL MARKHAM ,

Plaintiff, Case #19-cv-6930FPG
V. DECISION AND ORDER
MARK CHAUVIN BEZINQUE, et al,

Defendans.
MICHAEL D. MARKHAM ,

Plaintiff, Case #20-cv-6039FPG
V. DECISION AND ORDER
MATHEW A. ROSENBAUM, et al,

Defendans.

INTRODUCTION

In late Deeember 2019 andhid-January 2020Plaintiff Michael Markhamcommenced
theseactiors against severahdividuals br variousclaimsarising out of his divorce proceedings
in New York state court. ECF No. 1. Plaintiff paid the $400 filing fee. On January 20, 20
Plaintiff filed a motion to proceeth forma pauperis(“IFP”) (ECF No. 2) and anotion for
appointment of counsel (ECF No.iB)eachcase Plaintiff alsorequested thadefault judgment
be enteredgainst Defendantdward W. Riley, who he has been unable to serve. The Genies

all of Plaintiff srequests

DISCUSSION
Motion to Proceed | FP

In his motion to proceed IFP, Plaintiff indicates that he receives $7,539.14 per month from

“[plensions, annuitiedisability, or life insurancé. ECF No. 2 at 1Plaintiff’s anmal income is,
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therefore, over $90,000 per year. Such income does not qualify Plaintiff to procaqubas
person Bre. Indeed, Plaintiff has already paid the filing fee to commence this action.
. Motion for Appointment of Counsel

There is no constitutional right to appointed counsel in civil cases. Under 28 U.S.C.
§1915(e), the Court may appoint counsel to assist indigent litig&eats, e.g Sears, Roebuck &
Co. v. Charles Sears Real Estatg;.l 865 F.2d 22, 23 (2d Cir. 1988). The assignment of counsel
in civil cases is within the trialourt’s discretion.In re Martin-Trigona, 737 F.2d 1254, 126@d
Cir. 1984). The Court must consider the issue of appointment carefully, because “every
assignmat of a volunteer lawyer deprives society of a volunteer lawyer available &seavihg
cause.” Cooper v. A. Sargenti Ca877 F.2d 170, 172 (2d Cir. 1989). In determining whether to
assign counsel, the Court considers several factors, including whathadigent’s claims seem
likely to be of substance; the indigent’s ability to investigate the crucial facésharhconflicting
evidence implicating the need for cressamination will be the major proof presented to the fact
finder; the indigent’s abty to present the case; the complexity of the legal issues; and any special
reason why appointment of counsel would be more likely to lead to a just determin@éen.
Hendricks v. Coughlinl14 F.3d 390, 392 (2d Cir. 199Hpdge v. Police Officerg02 F.2d 58
(2d Cir. 1986).

After considering these factors, the Court finds that the appointment of cosinmsa i
warranted. Plaintiff is not indigent Additionally, Plaintiff's submissions are artiate and it
appearghat he can adequately present his own claifrt®ere are no special reasons that would

favor the appointment of counsel.



[I1.  Default Judgment Against Riley

In a letter dated January 31, 20&2k@d in case numbef9-cv-6930, Plaintif requests
default judgment against Defendant Edw#vdRiley. ECF No. 6. Plaintiff employedScott J.
Campanella to serviley with theComplaint. According to the affidavit of serviegekip-trace
sarch did not yield a current address folegi ECF No.5. Campanella appearetiRiley s office
in Brockport and found that it was closethereafter, Camgmellareached Réy several times via
telephone. Riley indicated that he would not accept service by email and he refpsadde a
current addressRiley further indicaéd thathis office n Brockport is not currently staffed and
that“he will not reéurn until the end of February.Id.

Default judgment requiresffective service. O’Callaghan v. Sifre242 F.R.D. 69, 72
(S.D.N.Y. 2007)“A default judgmenmay not be grantethowever, if the defendant has not been
effectively served with proce$}. ThereforePlainiff’s request for default judgmestimproper.

Plaintiff is reminded that henust seve Riley with the Complaintin accordance with
Federal Rule o€ivil Procedure 4.

CONCLUSION

For the foregoing reasons aiitiff’s motion to proceed IFP (ECF No. 2) and his motion
for appointment of counsel (ECF No. 3) are DENIED in both cases. Plaingfuestegardng
default judgment (ECF No. 6 in X8~6930)is also DENIED.

IT IS SO ORDERED.

Dated:Februarys, 2020 2{ i { Q
Rochester, New York

HO F ANK P. GER JR.
ChlefJudge
United States District Court




