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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TERRY STEWARD

Petitioner
Case # 24CV-6282FPG
V.
DECISION AND ORDER
JULIE WOLCOTT, Orleans Corr. Fac.
Superintendent,

Respondent.

INTRODUCTION

Pro sePetitionerTerry Stewards an inmate atheOrleans Correctional Facilityerving a
stateimposed sentence for manslaughEECF No.9 at 4—6. Petitioner claims that the conditions
of his confinement render his continued confinement unconstitutional thesd@ngers presented
by the ongoing Coronavirus Disease 2019 (“COMMD) pandemicld. at 6-8. Petitioner seeks
immediate release from cudhtp Id. at 10. On June 19, 202Bespondendulie Wolcottfiled a
motion todismissthe Retition for failure to exhaust state remedies as require@3Y.S.C. 8
22541 ECF No.14.0nJune 26, 2020, Petitione¥spondedh oppositiorto Respondent’s motion
ECF No. 15. For the following reasons, Respondent’s mottondismiss the Petitions

GRANTED.

1 Petitioner initially brought his Petition under 28 U.S82241, ECF No. 1, but upon motion of the
Respondent, the Court informed Petitioner of its intent to convert liil®paénto one brought pursuant to
Section 2254 and gave him the opportunity to withdraw the Petition. ECF Stev@ard v. WolcatiNo.
20-CV-6282, 2020 WL2846949(W.D.N.Y. June 2, 2020). Petitioner subsequently filed a motion to
withdraw his initial petition and requested that the Callotv him to file a new petition pursuant to Section
2254. ECF No. 9In the interest of judicial economgnd construing Petitioner pro se submissions
liberally, the Court allowd Petitioner to withdraw his original petition without prejudice and stuits his
newly filed Petition pursuant to Section 22&¢ the operative petition in this mateCF No. 1.
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DISCUSSION

Statutory Basisfor the Petition

After initially requesting that the Court construe Petitioner’'s claim for relief @& on
pursuant to Section 2254, Respondent has switched gears and now argues that Section 2254 is not
a valid avenue for relief and that the Petition is properly construadlasn for relief pursuant to
42 U.S.C. § 1983 ECF No. 145 at1-4. The Court disagrees.

The Court previously held th&ection1983 is unavailable to Petitioner because he seeks
only release from custody and no other relief. ECF No. 8 at Bteard 2020 WL 2846949, at
*4 n.5;see alsdHarrison v. WolcottNo. 20CV-6270, 2020 WL 3000389, at *3 (W.D.N.Y. June
4, 2020)(rejecing motion to dismiss similar habeas petition as improperly filed Section 1983
claim). In the Second Circuit, prisoners may bring conditions of confinement claims as petitions
for habeas corpug.hompson v. Choinskb25 F.3d 205, 209 (2d Cir. 2008). Accordingly, to the
extent Petitioner is entitled to the relief he seeks (release from custody)lytki@ble mechanism
for that relief is a habeas corpus petition pursuant to Section R&&der v. Rodriguezi11 U.S.
475, 500 (1973) (“[W]hen a state prisoner is challenging the very fact or duration of his physica
imprisonment, and the relief he seeks is a determination that he is entitled to imméshateoe
a speedier release from that imprisonment, his sole federal remedy iso& haitteas corpus;
see also Llewellyn v. WolcpMo. 26CV-498, 2020 WL 2525770, at *4 (W.D.N.Y. May 18, 2020)
(holding that petitioner had not stated a Section 1983 claim where he sought neteasester

to postrelease supervision) (citirigvil v. Whitmey No. 20CV-343, 2020 WL 1933685, at *3

2 Although the Court ultimately dismisses the Petition based on Petitidiadltiee to exhaust state
remediessee infraSection Il, the Court addressthis argument to determine whether it should liberally
construe the Petition as stating a claimrédief pursuant to Section 1983eeECF No. 8 at 7 n.55teward
2020 WL 2846949, at *4 n.5.



(W.D. Mich. Apr. 22, 2020) (“[T]he relief Petitioner seekselease from custodyis available
only upon habeas corpus review.”)).

Contraryto the Respondent’s arguments, the Second Circuit’s two paragraph dispositio
in Kielly v. Fitzpatrick does not cause the Court to reconsider its prior holding. Nb426, Dkt.
20(2d Cir. June 4, 2020). In that case, the Second Circuit declined to grant the petitioigét the r
to file a successive Section 2254 petitior, ibtransferred the petition to the Northern District of
New Yorkto consider any potential claim related to the lawfulness of her “current ioosdatf
confinement, such as one properly brought pursuant to [Section] 1888Ble Second Circuit’s
dispasition in Kielly does notas Respondent suggeststand for the propositiothat a habeas
petition is an improper vehicle for a conditions of confinement ctaieking releasénstead, the
court merely directethedistrict court to examine, in the first instance, whether the petition in that
case had set forth a valid conditions of confinement clainA conclusion that a habeas petition
is an improper vehicle for such a clamould conflict with the Second Ciritis clearholding to
the contraryThompson525 F.3dat 2093 see also Roba v. United Stgté84 F.2d 215, 219 n.4
(2d Cir. 1979) (suggesting in dicta that conditions of confinement claims may be brought under

Section 2254)Williams v. Ward 556 F.2d 1143, 11562 (2d Cir. 1977) (discussing claims

3 Respondent points out th&thompsorrelatedto a federal prisoner’'s challenge of the conditions of his
confinement pursuant to 28 U.S.€.2241, not a state prisoner’s challenge of the conditions of his
confinement pursuant to Section 2254. ECF Ne5%t 3 n.2. Respondent is correlet Thompsorthe
Second Circuit speculated that certain claims might be appropriabeighirunder Section 2241 that could

not be appropriately brought under Section 2254. 525 F.3d at 210 n.4. The Second Circuit, however, was
referring to the limits on Sectin2254 habeas petitions discussed by the Supreme Cdduhammad v.
Close 540 U.S. 749 (2004). In that case, the Supreme @otetlthat “[c]hallenges to the validity of any
confinement or to particulars affecting its duration are the provdhdmbea corpus’ but held that the
strictures of Section 2254 were not “implicated by a prisergrallenge that threatens no consequence for
his conviction or the duration of his sentefidd. at 750-51. GivenMuhammat focus on cases that do
notrelate to the duration of an individual's sentenkcerdis no reason tooncludehat the Second Circuit’'s
decision inThompsordoes not apply with equal force to both Section 2241 and Section 2254 petitions
where thepetitionerseeks release from cusyod



appropriately brought under Section 1%8&l/orunder Section 2254FElleby v. SmithNo. 26
CV-2935, 2020 WL 2611921, at*3 (S.D.N.Y. May 22, 2020) (noting that the Second Circuit
has held, with respect to prisoners in federal custody, that habeas petitions maycaddiidess

of confinement but declining to resolve the question with respect to state prisonea’s petitton
related to COVIBR19 and collecting cases addressthgissug.

Respondent further argues that Petitioner cannot convert his claim into a habeas corpus
action by requesting a remedy that is available in such ackE@fs No.14-5 at 4 But the relief
requested is critical in differentiating Section 1983 actions fhaipeas corpus petitionk.g.
Muhammad v. Clos&40 U.S. 749, 754 (2004) (finding that Court of Appeals erred in failing to
look to the relief sought by the plaintiffAccordingly, because Petitioner has provided no
indication that he seeks any reli¢her than release from custodlye Petitiorappropriately falls
within the ambit ofSection 2254.

. Failureto Exhaust Administrative Remedies

Respondenalsoargues that relief is unavailable to Petitioner under Sectiba @ause
he has failed to exhaust state remedi®3F No. 14-&t4-6.The Court agrees.

Section 2254 contains a strict statutory exhaustion requirelbaenng relief unless the
“applican has exhausted the remedies available in the courts of thg Stiagee is an absence of
available State corrective procgssr “circumstances exist that render such process ineffective to
protect the rights of the applicah£8 U.S.C. § 2254(b)(1)0’Sullivan v. Boerckeb26 U.S. 838,
842(1999) (“Before a federal court may grant habeas relief to a state prisoner, dnepnsist
exhaust his remedies in state court.”). A petitidresexhaustdhis constitutional claimg hehas

“presented [theinto the highest state court from which a decision can be obtaihedis v.



Bennett 328 F. Supp. 2d 396, 403 (W.D.N.Y. 200dijitig Morgan v. Bennet204 F.3d 360, 369
(2d Cir. 2000)).

Petitioner does not claim that he has exhausted his availaielestat remedie€£CF No.

15. Instead, Petitioner argues that he exhausted his “administrative remedies”fitiafpthis
petition. Id. at 2. Petitioner's &hauston of administrative remedies, howevés, not relevant.
Under Section 2254, Petitioner must show that he has exhdaBtadailablestate courtemedies
before filing” his petition.James v. Walst808 F.3d 162, 167 (2d Cir. 200@mphasis addeq)
see Griffin v. CookNo. 26CV-589, 2020 WL 2735886, at *3 n.1 (D. Conn. May 26, 2qa06)ing
distinction between requirement to exhaust state court remedies and obligatioxhdteste
administrative remedies with prison authorities as required under thelf€teson Litigation
Reform Act”).

Petitioner further argues that the exhaustion requirement should be wmcadse
exhaustion would btitile and the process is incapable of granting adequate relief. ECF No. 15 at
3-4. Although these exhaustion exceptions gererallyavailable in the context of judgaade
exhaustion requirementssuch as the exhaustion requirement associated with 28 U.S.@1822
they arenot necessarilavailablein the context of a statutory exhaustion requiremdikie that
found in Section 22545eeJames 308 F.3d at 167 (“Section 2254(b)(1) requires state prisoners
to exhaust all available state court remedies before filing a Section 2254 petitiosasvBection
2241 contains no such exhaustion requirerflentlartinezBrooks v. EasterNo. 20-CV-569,
2020 WL 2405350,ta*18 (D. Conn. May 12, 2020) (“Exhaustion in the context of Section 2241
habeas petitions is a judgeade rule subject to judgeade exceptions. . . . Those exceptions
include futility . . . ; incapability . . . ; and undue prejudice . . . .” (colleatasps))Even assuming

these exhaustion exceptions were available here under the umbrg#atmn 2254’s statutory



exhaustion exceptionseeDuckworth v. Serranod54 U.S. 1, 3 (1981) (“An exception is made
only if there is no opportunity tobtain redress in state court or if the corrective process is so
clearly deficient as to render futile any effort to obtain religR8titioner has not shown that filing
his claims in state court would be futile or that the state courts are incapghbdatifig adequate
relief.

Petitioner apparently has not even attempted to bring his action in state court. ECF No. 14
1 at 2.Although New York state courts have implemented limitatrehsted tocCOVID-19, those
limitations do not apply to “emergency applications related to the corona\lGs No. 144;
Brady v. WolcoftNos. 20-CV-580, 19-CV-128Q 2020 WL 3270378at *6 (W.D.N.Y. Jun€l?,
2020) (“Indeed, New York state courts have received, and resolved, claims amtpsetiking
release from state custody in connection with the CGY30pandemic.” (collecting casgs3ee
also Money v. PritzkeiNos. 26CV-2093, 20CV-2094, 2020 WL 1820660, at *21 (N.D. Ill. Apr.
10, 2020) (holding that Section 2254’s exhaustion requirement was not satisfied because
petitioners had “not made a satisfactory showing that the state court syatenotwevery bit as
available as the federal courtsnibt more so [to resolve emergency COWVID motion]). As
other courtsn this Circuithave found in similar contexts, Petitiomaust exhaust state remedies.
Brady, 2020 WL 3270378, atr* Griffin, 2020 WL 2735886, at5! Elleby, 2020 WL 2611921, at

*4. Because Petitioner failed to do so hdne Petition must be dismissed



CONCLUSION
For the foregoing reasons, Respondent’s motiatigmiss ECF No.14, is GRANTED
andthe Petition is dismissed without prejudice

IT IS SO ORDERED.

Dated:July 1, 2020
Rochester, New York W :2 Q

ANKP GERACI, JR.
ChlefJudge
United States District Court



