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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

TERRY STEWARD

Petitioner
Case # 24CV-6282FPG
V.
DECISION AND ORDER
JULIE WOLCOTT, Orleans Corr. Fac.
Superintendent,

Respondent.

INTRODUCTION

Pro sePetitionerTerry Stewards an inmate atheOrleans Correctional Facilityerving a
stateimposed sentence for manslaughEsCF No.1 at 1, 6 He submitted a petition for a writ of
habeas corpus under 28 U.S.C. § 2E1F No.1at 1 Petitioner claims that the conditions of his
confinement render his continued confinement unconstitutional dine tiangers presented by
the ongoing Coronavirus Disease 2019 (“COMI®) pandemicld. Petitioner seeks immediate
release from custodyd. RespondentJulie Wolcott,has filed a motion to convert Petitioner’s
petition under 28 U.S.C. § 2241 into a petition under 28 U.S.C. § EXG4.No.4. On May 28,
2020, Petitioner responded to Respondent’s motion and filed a motion for judgment on the
pleadings or default judgmennder Federal Rusof Civil Procedurel2(c) ands5(a).ECF No.
6. On May 29, 2020, Petitioner filed an affidavit in support of his motion for judgment on the
pleadings or default judgment. ECF No. 7. For the following reasons, Respondent’s motion is

GRANTED, and Petitioner’'s motion is DENIED.
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DISCUSSION

Statutory Basis for the Petition

Respondent argues that relief is unavailable to Petitioner under Section 2241 and,
accordingly, the Court must convert thetition into a request for relief pursuant to Section 2254.
ECF No. 4-4 at ZThe Court agrees.

Section 2254 provides that the Cotshall entertain an application for a writ of habeas
corpus in behalf of a person in custody pursuant to the judgment of a State court only on the ground
that he is in custody in violation of the Constitution . . . of the United States.” 28 U.S.C.(§)2254
Section 2241 more broadly extends to any prisbimecustody in violation of the Constitution . .

. of the United States.” 28 U.S.C. 8§ 2p4)(3). Generally speaking, “Section 2241 is not an
independent and separate avenue of relief but is to be read in conjunction with the erggiodm
[Section]2254, which are ‘a limitation on the general grant of jurisdiction conferrggéation
2241 that applies to cases involving prisoners subject to state court judgniem®s'v. Cronin
No. 19CV-6462, 2019 WL 6001000, at *1 (W.D.N.Y. Nov. 14, 2019) (quottitjenberry v.
Morgan, 468 F.3d 331, 338 (6th Cir. 2006)).

Accordingly, “if an application tat should be brought under 28 U.S.C. § 2254 is
mislabeled as a petition und&ection 2241, the district court must treat it gSgection 2254
application instead.Cook v. N.Y. State Div. of Parp@21 F.3d 274, 277 (2d Cir. 2008Yhether
the Petition appropriatelyalls under Section 2241 or 2254nst a mere formalitySection 2254
contains a strict statutory exhaustion requirement and bars relief “unlesspptieaiat has
exhausted the remedies available in the courts of the State’ or ‘there isemtelof available
State corrective processMcPherson v. LamoniNo. 26CV-534, 2020 WL 2198279, at *4 n.2

(D. Conn. May 6, 2020) (quoting 28 U.S.C. § 2254(b)(1)(A)). Section 2241 is subject to a judge
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made exhaustion requiremelt.; Elleby v. Srth, No. 20CV-2935, 2020 WL 2611921, at *4 n.3
(S.D.N.Y. May 22, 2020). Compared to Section 2254’s exhaustion requirement, Section 2241’s
exhaustion requirement may be easier to avoid in light of the current pandeonipare
McPherson 2020 WL 2198279, at *7 (excusing exhaustion under Section ‘224igjht of the
extraordinary circumstances presented by the CGMDpandemic”)with Money v. Pritzker

Nos. 20CV-2093, 26CV-2094, 2020 WL 1820660, at *21 (N.D. Ill. Apr. 10, 2020) (holding that
Section 2254’s exhaustion requirement was not satisfied because petitioners had “nat made
satisfactory showing that the state court system was not evesyadsdible as the federal courts,

if not more so [to resolve emergency COVIB-motion}”), and Griffin v. CookNo. 20€V-589,

2020 WL 2735886, at *B (D. Conn. May 26, 2020) (refusing to consi@erction 2254etition

as aSection 2241 petition and dismissing Section 2254 petition for failure to exhaust).

In Cook the Second Circuit explained thgg] state prisoner . . not only may, but
according to the terms ¢%]ection 2254 must, bring a challenge to the execution of his or her
sentence . .under[S]ection 2254.” 321 F.3d at 278onverselya person in custody pursuant to
a federal conviction “may petition for a writ of habeas corpus under Section 2255 on3ei,
depending on the natud the challenge: ‘a federal prisoner’s challenge toetkecutionof a
sentence is properly filed pursuant to [Section] 2241, rather than Section 2255, becange Secti
2255 allows a federal prisoner to challenge only the legality of the originmdsition of a
sentence’ Llewellyn v. WolcottNo. 20-CV-498 2020 WL 2525770, at *3 (W.D.N.Y. May 18,
2020) @lterationin original) (quotinglames v. WalsiB08 F.3d 162, 166 (2d Cir. 2002)).

In other words, Section 2255 “is critically narrower tifi&ftection 2254."Cook 321 F.3d
at 278. This distinction derives frotie “plain language of theertinent statut¢swhich]indicates

.. . that a federal prisoner may challenge the imposition, but not the execution, ehaesemider
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Section 2255, while a state prisoner may challenge either the imposition or thdcexet a
sentence under Seati 2254.”James 308 F.3cht 167.

Because Petitioner is a state prisoner, ECF No. 1 taeTourt must examinashether
Petitioner is challenging the execution of his sentefite is, hisPetition must be brought under
Section 2254James 308 F.3d afl67.Petitionerseeks immediate release from custody based on
the conditions of his confinement, which &lieges are unconstitutionraECF No. 1 at 1.

Although it appears that the Second Circuit has not explicitly consideeeidsue with
respect to state prisorsethe Second Circuit has specified thanditions of confinementdlaims
by federal prisoners relate to the execution of their seréebempson v. Choinskb25 F.3d
205, 209 (2d Cir. 2®) (noting that matters relating to the execution of a federal sentence include
“the administration of parole, . . . prison disciplinary actions, prison transfers, typesoficiet
and prison condition% (omission in original, internal quotation marks omitted))here is no
reason to conclude differently in the context of a state prisoner’s prison condgised claim
under Section 2254’lewellyn 2020 WL 2525770, at *3 n.6.

The Court does not reach this conclusion lightly. Otleeirtsin this circuithaveconcluded
that state prisoners may challenge the execution of their sentence via SectioMd2ddrson
2020 WL 2198279, at3; Wool v. BakerNo. 19CV-65, 2020 WL 1140007, a{D. Vt. Mar. 9,
2020); Miller v. Reily, No. 06CV-6485, 2007 WL 433394, at *2 (E.D.N.Y. Feb. 5, 20\t
these caseall rely on Second Circuit authority involvinfederal prisonex challenging the
executiorof theirsentenceand, accordingly, relief is unavailable to such petitioners under Section

2255.E.g, Carmona v. US.Bureau of Prisons243 F.3d 629%30,632 (2d Cir.2001). for federal

1In the Second Circuit, prisoner may challenge theionditions of confinementia a habeas petition
Thompsorv. Choinskij 525 F.3d 205, 209 (2d Cir. 2008).
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prisoners, Section 2241 is the only avenue of relief if they wish to challengrebigtiorof their
sentencdecaus&ection 2255 “is critically narrower thf@]ection 2254."Cook 321 F.3d at 278.
In contrastin proceedings involving stapgisonerschallenging the execution of their sentences
the statutory scheme not only permits, but requires, relief to be sought pursuant to Section 2254.
Id.; see alsdGriffin, 2020 WL 2735886, at *4 (“[T]he rights of federal prisoners to proceed under
[S]ection 2241 to challenge the execution of their sentences does not signify that sesttEece
prisoners may also do so.”).

However the Second Circulhasalso suggested in dicta th&ection2241 may be the
appropriatevehicle for astate prisoner’'sonditions of confinement petitiodones v. Smitlv20
F.3d 142, 147 (2d Cir. 2013) (“We express no opinion, however, about whether habeas petitions
that challenge a prisonecsnditionsof confinement—either mislabeled gSection]22540r 2255
petitions or properly filed under 28 U.S.C. § 224dr those challenging civil confinement would
constitute strikes.”). In that case, the Second Circuit held that “dismissalsbefs petitions
challenging the prisoner’s conviction or the duration of his confinement should not be considered
strikes for purposes of thEerison Litigation Reform Ac(‘PLRA”)].” Id. Other courts have made
similar pronouncements in dictBollard v. Terrell No. 10-CV-4811, 2011 WL 5117590, at2*
(E.D.N.Y. Oct. 24, 2011) (P]etitioner appears to challenge neither the fact nor the duration of
his confinement-'core habeasclaims often litigated under 28 U.S.C. § 2254 and 8§ 225&r
the conditions of his confinement, often litigated urj@erction] 2241.); Figueroa v. WalshNo.
06-CV-4179, 2007 WL 2288048, at *3 (E.D.N.Y. Aug. 8, 2007) (“Section 2241 is appropriate to
challenge the execution of a [state] prisésesentence, ‘such as calculations by the Bureau of

Prisons of the credit to be given for other periods of detention, or decisions to deny parole, or



Case 6:20-cv-06282-FPG Document 8 Filed 06/02/20 Page 6 of 9

conditions of confinement.” (quotingoindexten. Nash 333 F.3d372,377(2d Cir. 2003);2 see
alsoCameron v. BouchardNo. 20CV-10949, 2020 WL 2569868, at+*2, *13-14 (E.D. Mich.

May 21, 2020) (finding, without considering the appropriateness of relief under Section 2254, that
Section 2241, as opposed to 42 U.S.C. § 1983, was a possible avenue for rehakéat group

of pretriaf andconvictedstatedetainees seeking release based on CEGMPKemp v. Logan

Cnty. Sheriffs Dept, No. 206CV-296, 2020 WL 2374242, at *2 (W.D. Okla. Apr. 10, 2020)
(analyzing statgrisoner habeas corpupetition brought pursuant to Section 2241 but

recommending dismissal on exhaustion groufids).

2 The court inWalshnoted that[t] he Second Circuit has held that, regarding grounds for refie€tions

2254 and 2255 are generally seeninapari materia’” Id. at *3 n.2 (quoting=ama v. Comnn of Corr.

Servs, 235 F.3d 804, 816 (2d Ci2000)).But in Fama the Secod Circuit only concluded “that, with
regard at least to the timeliness of motions for leave to amend, the tutestaimain equivalent” based in

part on the applicability of the samleneyear statute of limitationto both.235 F.3dat 816. Given the
statutes’ distinct languagéamacannot be read to support the separate proposition that Sections 2254 and
2255 both exclude petitions regarding the execution of a prisoner’s sentence. Eamadould be read

in such a manner, it would cordliwith the Second Circuit’s later decisionGook 321 F.3d at 278.

3 Petitioner citesSaulsberry v. Letor the proposition that he may proceed withPesition under Section
2241, but in that case, the Sixth Circuit was examining the distinction drevetrial detainees and state
inmates with final state court judgments. 937 F.3d 644, 647 (6th Cir. 2019) (“[S@&®his the exclusive
vehicle of habeas relief for prisoners in custody under a state judgn(@ternal quotation marks
omitted)). Pretrial detainee stand on different habeas footing than convicted stateepsisdhe plain
language of Section 2254 does not apply to pretrial detainees and reliefSentien 2241 might be
appropriate for such a petition&ee28 U.S.C. § 2254specifyingthat it applies to “person[s] in custody
pursuant to theudgmentof a State cour); Evil v. Whitmey No. 20CV-343, 2020 WL 1933685, at *2
(W.D. Mich. Apr. 22, 2020) (analyzing Section 2280VID-19 relatechabeas claim of pretrial detage
and holding that detainee failed to exhaust available state rem&tigs)y. Darf No. 20CV-2134, 2020
WL 1812381, at *5 (N.D. lll. Apr. 9, 202@)¥28 U.S.C. § 2241]] . .is the appropriate way for a statejpre
trial detainee to challenge his or histention”).

Petitioner also cites several cases involving habeas claims by civil imioigdataineem the custody of
the United States Department of Homeland Security, ImmigratiohCustoms EnforcemeiCF No.6
at3-4;e.g, Jones v. WoJfNo. 20CV-361, 2020 WL 1643857 (W.D.N.Y. Apr. 2, 2020). Like state pretrial
detainees, such petitioners are not in custody pursuant to @atatgudgment and 28 U.S.€.2254 is
inapplicable.

4 Petitioner cites-elker v. Turpirfor the proposition that he may bring his claim under 28 U.§2241.
518 U.S. 651, 662 (1996G}elkersupports this Court’s holdindgn that case, the Supreme Caexplained
that the Court’s"authority togrant habeas relief to state prisonisrémited by [Section] 2254, which
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The Second Circuiin Jones however,cited no authority for the proposition thstiate
prisoners may bring conditions of confinement petitions pursuant to Sectioy72®/.3d at 147
(citing cases examining whethprior habeaspetitionrs counted as strikes for purposes of the
PLRA), andthis suggestion conflistwith the Second Circuit’'s holding i@ook As other judges
have found in similar cases this District and this Circuitthis Courtis bound by the Second
Circuit’'s holding inCookand the plain language of Section 2264iffin, 2020 WL 2735886, at
*4-5 (collecting cases)Dafoe v. Wolcotf No. 20-CV-6269 2020 WL 2703448, at1:2
(W.D.N.Y. May 26, 202Q) Brooks v.Wolcott No. 20CV-516, 2020 WL 2553030, at3*4
(W.D.N.Y. May 20, 202Q)see alsalenkins v. DuncarNo. 02CV-673, 2003 WL 22139796, at
*3 (N.D.N.Y. Sept. 16, 2003)'Since Jenkins is a state prisoner challenging the execution of his
sentence, this proceeding is properly considered under, and is necessarily subjeciaws the |
governing habeas petitions brought under 28 U.S.C. § 22%%titioner’s claim regarding his

conditions of confinement must be brought under Section 2254.

specifies the conditions under which such relief may be grantedferson in custody pursuantthe
judgment of a state court.ltl. (quoting 28 U.S.C. § 2254).

5> Because theditioner is proceedingro se his Petition is held “to less stringent standards than formal
pleadings drafted by lawyersHughes v. Rowe449 U.S. 5, 9 (1980) (per curiamhe Petition and
Petitioner’s related submissions must be construed “liberaflgPherson v. Coombé74 F.3d 276, 280
(2d Cir.1999).Accordingly, the Court briefly considers whether Petitioner could obtkéf umder Section
1983, which may provide certaiedress for inmates complaining of the conditions of their confinement.
SeeThompson525 F.3cat 209(“If a pro selitigant pleads facts that would entitle him to relief, that petition
should not be dismissed because the litigant did not correctlyfidémistatute or rule of law that provides
the relief he seeky. Section 1983, however, does not afford claimants the opportorsgek release from
custody.Preiser v. Rodriguez411 U.S. 475, 500 (1973) (“[Wén a state prisoner is challenging teeyv
fact or duration of his physical imprisonment, and the relief hesseek determination that he is entitled
to immediate release or a speedier release from that imprisonmestléhifederal remedy is a writ of
habeas corpuy; see also Llewellyn2020 WL 2525770, at *4 (holding that petitioner had not stated a
Section 1983 claim where he sought release and transfer irefaaste supervision) (citirigyvil, 2020 WL
1933685, at 2-3 (“[T] he relief Petitioner seeksrelease from wstody—is available only upon habeas
corpus review)). Petitioner claims that Respondent has “no effective way to protedidfef from”
COVID-19. ECF No. 1 at 9. The only remedy requested by Paditisrelease from custodid. at 10
Accordingly, Section 1983 is unavailable to the Petitioner.
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Il. Opportunity to Withdraw

Because 28 U.S.C. § 2244 imposes limitations on “secomsdccessive’Section 2254
petitions, courts must typically “proviflenotice and an opportunity to withdraw a petition
improperly filed undefSection] 2241 before the district court converts it t¢Seection] 2254
petition.” Dafog 2020 WL 2703448, at *22 (nternalquotationmarksomitted);see also Coqk
321 F.3d at 28-82 Accordingly, the Court advises Petitioner of its intent to convert his Section
2241 petition into a Section 2254 petition. As a result of such conversion, any subsequent Section
2254 petition may be subject to restrictioBee28 U.S.C. § 2254(b)The Court further advises
Petitioner that he may withdraw tRetition without prejudicéo avoid conversiof.
[l Petitioner’s Motion for Judgment on the Pleadings

Petitioner moves for judgement on the pleadingsa default judgment. ECF No. 8.
Petitioner arguethat, by filing her motion to convert, Respondent was simply attempting to “buy
time” and should “be held in contempt or in default.” ECF No. 6, 8e8 als&ECF No. 7 T 13
Petitioner further argues that Respondent has disobeyed the Court’'s schedidingated May
6, 2020, ECF No. 3, by filing the motion to convexdtead of an answeECF No. 6 at 4AECF
No. 7 11. Because this Court is granting Respondent’s motion, it is clearly not some frivolous
attempt to buy additional time. Further, the Court’s order permitted Respondent to dilea to
dismiss in lieu of an answer. ECF No. 3 at 1. Although Respondent’s motion did not go to the
merits ofthe Petition, Respondent’s motion altered the statutory basis for the Petition, which

requires the Cotito take further actier-permitting Petitioner the opportunity to withdraw the

6 Petitioner has stated that he “refuses [to] withdraw his [SectieH] Babeas petition.” ECF No. 63t
see alsd&CF No. 7 11 1415. Out of an abundance of caution, the Court will provide Pettian additional
opportunity to withdraw théetition without prejudice after notice of the Cosarthtent to convert the
Petition.
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Petition—before requiring a response to the merits of the Petificnordingly, Respondent’s

motion was appropriate amichely under the Court’s orddeCF Nos. 3, 4Petitione’s motionfor

judgment on the pleadings or default is denied as ns@a.Brooks2020 WL 255303, at *5.
CONCLUSION

For the foregoing reasons, Respondent’s motion to convert, ECF No. 4, is GRABA&ED
Petitioner’s motion for judgment on tpéeadingsor default, ECF No. 6, is DENIEDf Petitioner
wishes to withdraw the Petition without prejudice, he must inform the Court in writingtero |
thanJune 11, 2020Q If he fails to so inform the Court, the Petition will be converted $eetion
2254 petition without further order or action by the Court.

Respondent further requests a fiftakay stay of the deadline to answer the Petition. That
request is GRANTED IN PARTIf Petitioner does not withdraw the Petition, Respondent must
file her answeno later thardune 19, 2020 Petitioner must file any reply no later thiime 26,
2020

IT 1S SO ORDERED.

Dated:June 2, 2020
Rochester, New York W : 2 Q

ANKP GERACI, JR.
ChlefJudge
United States District Court



