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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

HOLLY PARKS, as Administrator of the
Estate of her daughter HEATHER ROSELLI

Rintiff, Case 20-CV-06384FPG
V. DECISION AND ORDER

LAURA SALTSMAN, DAVID VIGGIANI,
PAUL STEVENS, JENNIFER WALL,
STACEY VALDER, THOMAS
FITZSIMMONS, SARAH DILALLO,
SANDRA ABDO, JASMINE HINES, and
JOHN/JANE DOES 110,

Defendats

INTRODUCTION

Represented by counsBlaintiff Holly Parks commenced this action pursuant to 42 U.S.C.
§ 1983 (“Section 1983”) on behalf of her daughter, Heather Roselli (“*Heather”)wa$&illed
on June 18, 201wvhile in the care ofthe New York State Officeor People with Developmental
Disabilities (“OPWDD”).ECF No. 1. Defendants Laura Saltsman, David Viggiani, Paul Stevens,
Jennifer Wall, Stacey Valdeand Thomas Fitzsimmons, all of whom hold supervisory positions
with OPWDD, have moved to dismiss tleenplaint pursuant to Federal Rule ©ivil Procedure
Rule 12(b)(6) (“Rule 12(b)(6)")ECF No. 15. For the reasons discussed below, Mhation to
Dismiss ECF No. 15js GRANTED, and theClerk’s Entry of Default previously issued as to

Thomas Fitzsimmon$€CF No. 28, is VACATED, on consent of the parties.
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BACKGROUND

Born in 1981 Heathemwas diagnosed witbognitive disabilitiesECF No. 1, ] 385. She
lived at home until the age of 21, when hentalhealth conditionsiecessitated her placement in
an Individualized FRsidential Alternatives facility(“IRA”) operated by the Finger Lakes
Developmental Disabilities Office State Office (“DDSQ”) and oversee®@BWDD Id., | 36.
Dueto hertendency to become agitated and engage in aggressive behavior towar¢slettbes
required specialized care and close staff supervitiony 41. Caregivers frequently had to call
the police to effectuate mental hygiene arrédt$1As”) and have Heather brought to the hospital
for treatmentld., {1 4245. At the time of her death, Heather was livingaatIRA located at 30

Pierce Street in the Town of Webster, New Y@BO Pierce”).ld., T 36.

In early spring of 2017, Heather’'s mensghtebegan deteriorating as a result of personal
losses; her psychologist observed “significantly increased anxiety, mood lability, extreme
argumentativeness and attention seeking, noncompliance, verbal aggression and physical
aggression.Id., 1 4950.Her behavioral support plan (“BSP”) was modifiaghart todirectstaff
to “closely regulate” Heather’s use of theusephone and to address her phone use primarily
through “positive reinforcementld., § 49.Heather alsdhad to be placed in various forms of

restraint in the months leading up to her delath .y 52.

Pursuant to the Strategies for Crisis Intervention amddntionRevised (“SCIFR”), a
policy adopted by OPWDD and DDSO, a “restrictive personal intervention,” or “tenydtoar
restraint,” of a person is to be used “only in ‘crisis situations’ where ‘physicaiverition is
necessary to prevent injury.d., § 64. After ten minutestaff must notifya supervisor on duty
and consider other methods of interventiteh, § 65. The SCHR mandates thain individual

“mustbe releasédafter being restrained for 20 minutés. (underliningin original). Staff must

2
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“NOT ever roll [the] person onto their stomach or place any pressure on the indisidaek.”

Id. (capitals in original)

On June 18, 2017, which was Father's Day, Sardml® (“DiLallo”), Sandra Abdo
(“Abdo”), and Jasmine Hines (“Hines”) (collectively, the “Employee Deéantsl’) were thelirect
supervising assistantsn duty at 30 PierceDiLallo and Hines were both traineed| three

individuals had received SCIR+raning. Id., { 81.

Heather went into the officguring the afternoon of the #&nd asked to use the phone to
call her stedather.Id., § 70. DiLallo said no, andHeather became agitatdd., § 71. DiLallo
started arguing with Heather, who picked up a chdir.{ 75. DiLallo removed the chair from
Heather’s hands and said, “You're going dowrltf! DiLallo pulled Heather to the floand, for
the next 20 minutes, DiLallcAbdo, and Hines restrained Heather on her btk Y 7576.
Heather continued to move around but did nothing that could physically harm the Employee
Defendantsld., I 77.During the restraint, Abdo slapped Heather across the face, and DiLallo

called Heather “stupid™ and a “retard.Td., 11 7980.

After about 20 minutes, DiLallo suggested flipping Heather onto her stomach. Hines and
Abdo agreedld., 11 8284. They proceeded to restrain Heather on her stomach for another 25
minutes.id., 11 84, 90DiLallo and Abdo pressed Heather’s face intodhget and leaned on her
back.ld., § 86.During this timethe Employee Defendantisscussegdbut decided againstalling
911 because it would be viewed by Heather as a “reward” and becausdttheysituationwas

“under control.”ld., 1Y 8889.

After being restrained for a total of 45 minutes, Heatfespedjpecame unresponsive

and lost consciousness. She was pronounced dead at the hospital about seven hours later, having
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suffered two large lacerations to her livieternal bleeding that caad her abdominal cavity to
fill with about a liter ofblood, a broken rib, a ruptured spleen, aaatasions to her forehead,

cheeks, chin, feet, and tordd., Y 9692.

The Justice Center investigated Heather's death and concluded that the Employee
Defendants implemented a restraint with “‘excessive force and/or poor techragaecbmmitted
“serious physical abuse.™., § 129. Abdo subsequently pleaded guilty to criminally negligent
manslaughter; DiLallo pleaded guilty to manslaughter and endangering the welfare of an
incompetent persoid., 11 127-128Hines cooperated irthe Justice Center and criminal

investigatios and was not charged., 1 130.

Plaintiff instituted this action on June 9, 202@ainstthe Employee Defendants, along
with Laura Saltsman(“Saltsman”) and David Viggiani(“Viggiani”) (“Senior Supervisory
Defendants”); Paul StevengStevens”) and Jenifer Wall (“Wall”) (“House Supervisory
Defendants”); and Stacey Valdéwalder”) and Thomas FitzsimmorfsFitzsimmors”) (“Hiring
and Assigning Defendants?) The Court refers to Saltsman, Viggiani, Stevens, Wall,

Fitzsimmons, and Valdawollectivelyas the “State Supervisory Defendants.”

The Complaint asserts four causes of action against the State Supervisngades. The
Second, Third, and Fourth are brought under the “Fourth/Fourteenth Amendments,” while the
Sixth asserts a state law negligence claim. The Second Cause of Action is aggaristdthe
House Supervisory Defendardatong with the Senior Supervisory Defendants; however, some
allegationsin the Second Cause of Action are asserted only against the House Supervisory

Deferdants.The Third Cause of Action names only the House Supervisory Defenithefgurth

! These three categories are utilized by Plaintiff in the Complaint; tbhe @dopts them here.
4
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names only the Hiring and Assigning Defendants, and the Sixth names all State Sypervisor

Defendants.

Plaintiff filed proof of service as to Fitzsimmons on July 7, 2020, indicatinghthaad
been personally served on June 13, 2020, in Astoria, New York. ECF No. 10. However,

Fitzsimmondailed to appear

On July 8, 2020, the New York State Attorney General's Offié&’s Office”) filed a
Motion to Dismiss on behatif all the State Supervisory Defendants, except FitzsimmBas:
No. 15.The State Supervisory Defendants argue that the Complaint fails to state arclaimch
relief may be grantedecause it fails to plausibly allege their personal involvement in any of the
constitutional violations sustained by Heather. Plaintiff filed a Memorandum oir_e@position.

ECF No. 26. The State Supervisory Defendants filed a Reply. ECF No. 32.

At Plantiff’s request, a ClerkEntry of Default was issued as Ftzsimmonson July 31,
2020.ECF No.28. After the AG’s Office filed a sworn declaration by Fitzsimmoasgerring he
had not been served in the manner claimed by PlaiB@F No. 30, the Coudirected Plaintiff

to supply additional proof of service, ECF No. 31.

On August 10, 2020, Plaintiff's counsel filed a letter informing the CourtthieeAG’s
Office ha stipulated to representing Fitzsimmons in this madted accepting service on his
behalf ECF Na. 33 (Letter)& 33-1 (Stipulation). Plaintiff indicated that she consented to lifting
the Clerk’s Entry of Default against Fitzsimmons, whom she agreed had fully joineggnitieg

Motion to Dismissld.

DISCUSSION

Rule 12(b)(6)



Case 6:20-cv-06384-FPG Document 39 Filed 10/29/20 Page 6 of 28

A defendant may move to dismiss a complaint under Rule)(® (for “failure to state a
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motiomigglis
a complaint must contain sufficient factual matter, accepted as true, to ‘state &o relief that
is plausible on its faxz’™ Ashcroft v. Igbal556 U.S. 662, 678 (2009uotingBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatdidadt is liable
for the misconduct allegedifbal, 556 U.S. at 67.8A complaint must allege “more than a sheer
possibility that a defendant has acted unlawfulig., andwhereit “pleads &cts that arémerely
consistent with a defendans liability, it ‘stop short of the line between possibility and
plausibility of entitlement to relief.”ld. (quotingTwombly 550 U.S. at 557; brackets omitted in
original, some internal quotation marks omifted complaint “must be dismissed” when the
allegations have ndtnudged [thé claims across the line from conceivable to plaugiple

Twombly 550 U.S. at 570.

For purposes of deciding a Rule 12(b)(6) motion, the Guudt “assume [the] veracity”
of the complaint’'s‘well-pleaded factual allegationg Igbal, 556 U.S.at 679.However, his
presumption of truth is “inapplicable to legal conclusioit.at 678 Determining whether a claim
is plausibleon its faces a“contextspecific task that requires the reviewing court to draw on its
judicial experience and common sendéd.’at 679.The Supreme Court reiteratedIgbal that

courts may infer from theomplaint’sfactual allegationsn“ obvious alternative explanaticn
which suggestlawful conductby a defendantather than the unlawful conduct the plainiuld

urge the court to infetd. at 682(quotingTwombly 550 U.S. at 567).

[, Section 1983
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Section 1983 creates a cause of action against a “person who, under color of any [stat
law], subjects, or causes to be subjected, any [person] to the deprivation of any rights, grivilege
or immunities secured by the Constitution and laws.” 42 U.S.(88.Because'government
officials may not be held liable for the unconstitutional conduct of their subordinates under a theory
of respondeat superi@i” Igbal, 556 U.Sat676 (citations omitted), thgplersonal involvement
of defendants in alleged constitutional deprivations is a prerequisite to an award géslamaer
§ 1983” Johnsornv. Newburgh Enlarged Sch. Dis239 F.3d246, 254(2d Cir. 2001)(citation

omitted)

The fact that a defendant holds a highel position in a hierarchical chain of command,
without more, does not establish personal involvenmetite constitutional violatiare.g., Wright
v.Smith 21 F.3d 496, 501 (2d Cit994) In the Second Circuita plaintiff may establishgrsonal

involvemert by showing that

(1) the pupervisof participated directly in the alleged constitutional violation, (2)
the [supervisa}, after being informed of the violation through a report or appeal,
failed to remedy the wrong, (3) theupervisof created a polig or custom under
which unconstitutional practices occurred, or allowed the continuance of such a
policy or custom, (4) thespipervisof was grossly negligent in supervising
subordinates who committed the wrongful acts, or (5) shedrvisof exhibited
ddiberate indifference to the rights of [others] by failing to act on informatio
indicating that unconstitutional acts were occurring.

Johnson 239 F.3d at 254 (citinGolon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995)).

Becauseéqgbal “explicitly rejected the argument tHatsupervisds mere knowledge of his
subordinates discriminatory purpose amounts to the super\gsaolating the Constitutigh556
U.S. at 67677, it called into questiothe “continuing vitality of the supervispiiability test set
forth in Colon” Reynolds v. Barret685 F.3d193, 20506 n. 14(2d Cir. 2012) “Some district

courts have interpretddbal to mean that the second, fourth, fifth, and part of the @otbn
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factors are no longer viable bases for liability in any coritearpenter v. Apple No.
915CV1269GTSCFH, 2017 WL 3887908, at *9 n. 4 (N.D.N.Y. Sept. 5, A@bHcting cases).
“The maority of district courts, however, have held that all fivelonfactors survive where the
constitutional violation at issue does not require a showing of discriminatory 'intén& n. 5
(collecting cases)The Second Circuihasnot yet ‘determind the contours of the supervisory

liability test’ postdgbal. Raspardo v. Carloner70 F.3d 97, 117 (2d Cir. 2014).

The allegations in the Complaint implicate the theories of liability covered by the third,
fourth, and fifthColon factors.Because th€ourt finds that th&€€omplaint'sallegations fail to
state a plausible claim for relief undépsefactors, it need not delve into the issues surrounding

their continuedviability at this time

1. Sufficiency of the Allegations Regarding Supervisory Liability

A. Overview of the Complaint

Generally speaking, the allegationghie SecondThird, and FourtfCauses of Action may
be grouped into the following categoriesacts or omissionsi)(gross negligence or deliberate
indifference inhiring DiLallo; (ii) the unconstitutional policy of failing to haaesupervisor onsite
at 30 Piercaluringall shifts; (iii) gross negligence or deliberate indifference in supervising staff
at 30 Piercgeincluding the failure tanvestigatealleged stafibuse of Heather and move her to a
different DDSO/OPWDD facility; and (v) gross negligence or deliberate indifference in
supervising and reassigning DiLallo to 30 Pierce, and gross negligence or delimtiftgeence

in assigning Hines and Abdo to 3@&Re The Court addresses these categories in turn below.

B. Improper Hiring of DiL allo

1. Relevant Law
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The Supreme Couhasobserved that “[c]ases involving constitutional injuries allegedly
traceable to an Htonsidered hiring decision pose tireatest risk that a municipalitywill be held
liable for an injury that it did not causb&causé[i]n the broadest sense, every injury is traceable
to a hiring decisiori Bd. of Cty. Comm’rs of Bryan Cty., Okl. v. Brqw20 U.S. 397, 418.997)
(“Bryan Cty?).? For that reasortfa finding of culpability simply cannot depend on the mere
probability that any officer inadequately screened will inflict any constitutionatyi.” Id. at 412.
“Rather, it must depend on a finding thiais officer was highly likely to inflict theparticular
injury suffered by the plaintiff.ld. at412(emphases in originaly}ee alsdvorris, 299 F.3cat 923
(“T he prior complaints in an applicasbackground must be nearly identical to the type of officer
misconduct that caused the constitutional deprivation allegedly suffered by a folpintif

(collecting circuit cases)

In Bryan Cty, a sheriff’'s deputyised excessive force time respondenbreakingboth of
her kneeswhile forcibly removingher from hervehicle The responderdérguedthat the sheriff

had conducted an inadequate background check of the deputy, who had previously pleaded guilty

2The Court recognizes thBryan Cty.was aSection 1983 case involving municipal liability rather than
supervisory liability.That does not render it inapposite, however, because the necessity of daingnstr
causation is equally important in both contex@®@mpareBryan Cty, 520 U.S. at 410 (“@ prevent
municipal liability for a hiring decision from collapsing intespondeat superidiability, a court must
carefully test the link between the policymakeinadequate decision and the particular injury alléged.
with Poev. Leonard 282 F.3d123, 140 (2d Cir. 2002)“[A] supervisor may be found liable for his
deliberate indifference to the rights of others by his failure to act on iafammindicating unconstitutional
acts were occurring or for his gross negligence in failing to supervisehigdinates who commit duc
wrongful acts, provided that the plaintiff can show an affirmative ¢duabetween the superviser
inaction and her injury.”) (citations omitted). Moreover, courts reguladve appliedBryan Cty.to
analyze supervisory liability claims based on hiring decisiSeg.e.g, Rivera v. Bonner952 F.3d 560,
565 (5th Cir. 2017("When a plaintiff alleges that a supervisor inadequately considered an applicant
background,deliberate indifference exists where adequate scrutimwould lead a reasable supervisor
to conclude that the plainly obvious consequences of the decision to hire wthaddegrivation of a third
party s constitutional right¥.) (quotation omitted; citin@ryan Cty, 520 U.S. at 401 Morris v. Crawford
Cty.,, 299 F.3d 91992425 (8th Cir. 2002)citing Bryan Cty.in analysis of whether sheriff was subject to
supervisory liability for hiring decision)
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to several misdemeanersassault and battery, resisting arrest, and public drunkeraesing

from a fight during college, as well as various drivietated offensedd. at 413.The sheriff
conceded he did not inquire into the underlying conduct or the disposition of the misdemeanor
charges beforhiring the deputy. The Supren@urtobserved that whileifadequate screening

of an applicaris record may reflecindifferencé to the applicans background that was fot

the relevantindifference.” Id. at 411 see also idat 41415. Instead, glaintiff must demonstrate

that ahiring “decision reflects deliberate indifference to the risk that a violation of a particu

constitutional or statutory right will follow the decisidbnd.; see also idat 415.

If the constitutional violabn suffered by the respondent was not “a plainly obvious
consequence of the hiring decidi¢hid. at 411, the sheriff’'s inadequate scrutiny of the deputy’s
background could not constitute deliberate indifferentak;”see also idat 41215. While the
deputy’s background might have made him an “extremely poor job cantlitiaesheriff's
“inadequate scrutiny” of the deputy’s “record cannot constitdadiberate indifferenceto
respondens federally protected right to be free from a use of excessivefardessthe sheriff
“would necessarily” have concluded the deputy was a poor job candmai@usghis] use of
excessive force would have been a plainly obvious consequence of the hiring delcisaird 14

(emphasis in original).

Becaise “[tlhe connection between the background of the particular applicant and the
specific constitutional violation alleged must be stighddryan Cty, 520 U.S. at 412, succeeding
on an improper hiring claim is “much harder” than succeeding on a failure to train ¥laumg
v. City of Providence ex rel. Napolitand04 F.3d 4, 30 (1st Cir. 200&)iting Bryan Cty, 520
U.S. at 409 (“The proffered analogy between fatigrérain cases and inadequate screening cases

IS not persuasive.)) see also idat 3031 (collecting circuit cases where municipality not liable

10
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for inadequate screening of officer who used excessive force, even where offiagsamnd

contained complaints of physical violence, including acts of aggression and assault).
2. Application

Plaintiff alleges thatthe House Supervisor{pefendantsand Hiring and Assigning
Defendantsfailed to conduct a proper background chexkDilLallo or, in the alternative,
conducted a background check thanimproperly ignored the followinged flags” whichshould

have deterred them from hiring her:

e At her deposition inan unspecified caseDilLallo testified she“had carried out
‘hundreds’ oftakedownsn her careet ECF No. 1, 1 98quotation omitted in original)
which “demonstrates a dangerously disproportionate tendency for the use of force in
these contexts,id. Plaintiff alleges that this number dfakedowns” “would be
inconsistent” with theSCIRR policy, which emphasizeminimizing the use of
physicalforce, id.;

e Herhistory of “hundreds’ of takedowns” amountstte “use of excessive for¢ad.,

1 170;

e Shewas terminated from St. Joseph’s Villa for “misconduct relating to medication fo
individuals” under care of that organizatiash, 106 and lied about it on her OPWDD
employment applicationl.;

e She sibsequently was fired from Lifetime Assistanceradtee had been disciplined on
two occasions‘for neglecting patients or for failing to report the abusehee
patiens,” id.,  101;

The StateSupervisoryDefendantsassert that Plaintiff's use of tiprase takedown is
“doubly incorrect,”becausdat does not accurately refle€liLallo’s deposition testimonyand
becausgas Plaintiff recognizes, physical restraints do not necessarily involve takede@ias.
NO. 152 at 6 (citing “p. 156” and “Paragraph 59")According to the State Supervisory

Defendantsat the deposition in questigDiLallo “was askedby Plaintiff's counseljf it was true

3The Court assumes that the State Supervisory Defendants here are citing pedgill&ii’s deposition
transcript ad paragraph 59 of the Complaint.

11
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that she had been involved in hundreds of restraintd takedowns-and her response was,
‘approximately, yes.”ECF No.15-2 at 6 (citing “p. 156”).% The State Supervisorpefendants

also note that DilLallo testified that she had never been criticized or disdifsineer conduct in
those restraintdd. (citing “p. 157”). The State Supervisory Defendants argue BEantiff’s
guotation from a portion of DiLallo’s deposition testimony means that that the eatisetipt is
integral to the Complaineven though the transcript is not attached to the Complaint, such that the
Court may consider it without converting their motion to one for summary judgment. ECF-No. 15

2 at 6 n. 1 (citations omitted).

It is doubtfulthatone quotation from DiLallo’s depositian the Complainihecessarily
means thathe entire deposition transcript is incorporated into the Complaint by refefeeee.
Cosmas v. Hasset886 F.2d 8, 13 (2d Cir. 1989) [L]imited quotation does not constitute
incorporation by referencg) (quotingGoldman v. Belder754 F.2d 1059, 1066 (2d Cir. 1985);
citation omittedl). Nonethelesst is unnecessary wecide whetheDiLallo’s deposition transcript
is“integral to” or “incorporated by reference itihe Complainbecause thRule 12(b)(6) mtion
may be decided withoweference to DiLallo’s deposition testimor8eeKramer v. Time Warner
Inc., 937 F.2d 767, 773 (2d Cit991) (whereourt’'sreference to a fact outside the pleadings was
“not a ground for the decision” it did “not run afoul of the rule that a districtt goustconfine

itself to the four corners of the complaint when deciding a motion to dismiss under Ru{é)IR(b)

4 Plaintiff has not disputed the State Supervisory Defendantstiassthat the deposition was conducted
in connection with a proceeding brought in the New York Court of Claims with regard tceHealkbath.
Nor has Plaintiff objected to the State Supervisory Defendants’ chdidficof the actual question posed
by counsel to DiLallo about the number of restraints she had performatifP&sohas not objected to
the State Supervisory Defendants’ referencBitallo’s testimonyabout never having been disciplined
for conducting physical restraints or takedowns.

12
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Leaving asidehe distinctionbetween takedown$ and “restraints’ the Complainitself
does not allege th@iLallo, either at heprevious jobs or at OPWDMadeverbeen criticized,
counseled, disciplined, reprimanded, or terminated basedheonperformanceof physical
interventions,restraints or “takedowns.”Although the Complaint alleges that “hundreds” of
“takedowns$ is a dispoportionate numbebr DiLallo to have performedhere is no allegation as
to the length of DilLallo’s career oan indication that such a number is outside standard
professional norms, particularly where the patient population requires more frgdnysidal
interventionsasit appears thatleather did here&seeECF No. 1, § 52. And, tine are no allegations
thatthe physical interventiongestraints or “takedowns’conducted in the past by DiLallo were
performedmproperly or contrary to applicabigiidelinesTheComplaint’s assertion that DiLallo,
prior to June 18, 2017, had engaged in the “use of excessive ®gesSupported by any well
pleaded factual allegations and, moreosgéafes a legal conclusion whicghnot entitled to the

presumption of truth.

With regard to DiLallo’s previous jobs &t. Joseph’s VillandLifetime Assistancgthere
are no allegations that she was terminalad to her improper use of physical restraints or
“takedowns,”let alone the usef excessivephysical force, against residents at those facilities.
There are no allegations that DiLallo ey&rsonallyabused or assaultedpatient.indeed, he
Complaintis ambiguous about whaliLallo actuallydid (or failed to do) that resulted in being
disciplinedat Lifetime Assistance&SeeECF No. 1, T 101 (stating that DiLallo was disciplined “for

neglecting patientsr for failing to report the abuse of these patients”) (emphasis supplied).

An allegatiorof past neglect againatperson being hired to care for vulnerable individuals
might be sufficient to demonstrate plausibilitythe required showing were “simple or even

heightened negligengeBryan Cty, 520 U.S. at 407, which it is not. However;generalized

13
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showing ofrisk” does not sufficdo show deliberate indifference in a hiring decisiah at 410.
The“fact that inadequate scrutiny of an appli¢caittackground would make a violation of rights
morelikely cannot alone give rise to an inference that a policymsKaiure to scrutinize the
record of a particular applicant produced a specific constitutional violddi@i410-11(emphasis

in original).

On the facts as currently pleaded, Plairtidils not plausibly alleged that DiLallo, in light
of her employment history, was not jusghly likely to inflict anyinjury on a resident, but was
highly likely to inflict the particular injury—the use of excessive force during a physical
restraint—suffered by HeatheBryan Cty., 520 U.S. at 412That is, Plaintiff has not plausibly
alleged that DiLallo’s background made her use of excessive force in restragaitigeHa “plainly
obvious consequence of the hiring decisioll.”’at 41213 (footnote omitted)see e.g, Haller v.
Cty. of Dundy, Neb.No. 4:19CVv3028 RGK, 2019 WL 2764227, & (D. Neb. July 2, 2019)
(after civilian plaintiff refused omluty police officer's demand to touch her bare breasts, he
handcuffed her in the back of his patrol car and forcibly touched her; she sought to hold county
liable for hiring officerbased on allegations thia¢ “did not meet the minimum requirements to
be a law enforcement officer, and had gibgl and aggressive behaviors and past illegal drug use
in his history”; court granted motion to dismiss because plaintiff “failled] to point to anything
specific” in officer's background which should have caused the county to conclude that her
constitutonal injuries would be the “plainly obvious” consequences of hiring him) (d&rggn
Cty, 520 U.S. at 412Hill v. Robeson Cty., N.C733 F. Supp.2d 676 (E.D.N.C. 20XPjetrial
supervisees allegations that police officer had been convicted of manslaughter and served time in
jail before being hired by county were insufficient to plead strong causal connectionrbetwee

conviction and officéss alleged sexual abuse of supervisee, as required for municipal liability for

14
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deficient hiring by county isupervisees § 1983 action, absent allegations that officer engaged in

any other unlawful conduct during two decades between release from prison and hiring).

C. Creation or Maintenance of an Unconstitutional Staffing Policy (Senior
Supervisory Defendants and House Supervisory Defendants)

1. Relevant Law

The third Colon factor applies when personal involvement is based onstipervisor's
creation or maintenance of an improper policy. Courts have described the pleading reqsireme
for this factor adollows: (i) responsibilityon the part of defendantsr creatingthe policy or
allowing it to continue(ii) noticeto the defendants that the policy resulted in prior constitutional
violations; and (iii) causation, i.e., that thpolicy—either its creabn or its continuance-
proximately caused the plaintiff's injurgee e.g, Pusepa v. AnnuccNo. 17CV-7954 (RA),
2019 WL 720699, at *4 (S.D.N.Y. Feb. 19, 201$ating thathe thirdColonfactor “requires a
plaintiff to adequately allege that tlefendant had policymaking responsibility and that, after
notice of an unconstitutional practice, the defendant created the improper policy edalidov
continue, causing the harin(citing Parris v. New York State DapCorr. Servs.947 F. Supp.2d
354, 364 (S.D.N.Y. 2013)“ [A]llegations as to defendantknowledge of alleged constitutional
violations [are] insufficient to impose supervisory liabilipnder 8 1983 unless accompanied by
allegations that the defendants had direct responsibility for monitoring the alletgtbwior that
there had been‘history of previous episodes’ putting the defendants on notice of the préplem.

(internal and othecitations omittey).

2. Application

Plaintiff alleges that “DDSO policy was not to have a designated supervisor @ 3fe

Pierce on all shifts; instead, designated supervisors locatsitesffat other DDSO locatiors

15
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were expected to supervise stdfB@ Pierce sightinseen.” ECF No. 1, § 119. Plaintiffsers that
the Senior Supervisory Defendants and Housing Supervisory Defendants implemented, dr allowe
to continue, th policy of not having a supervisonsite at 30 Piercguring everyshift. See id. 1

143, 149.

Solely for purposes of resolving the pending Motion to Dismiss, the Court assoates
Plaintiff has adequately allegéte existence of a DDSOPWDDpolicy not to have a designated
supervisor onsite at 30 Pierce for all shifthe Court next must assess whetRé&intiff has
plausibly alleged that the Senior Supervisbgfendantsand the House Supervisory Defendants

wereresponsike for creatingthis policy, or allowingit to continue.

As to the Hous Supervisory Defendants, the Complaint alleges neither that they had
policy-making authority in generalbr that theyplayedany role in creating the specific policy at
issue.The Complaint thus does not plausibly allege that the House Supervisory Défemnden
personally responsible for enacting or maintaining the policy, which defeats Phiolaim

against them based on the thi¢dlonfactor.

As to the Senior Supervisory Defendants, the Complaint alleges thatvéreyboth
“responsible for the development and monitoring of OPWDD systems improvement (including
quality improvement and plans of corrective action), overseeing the provision of sevice
developmentally disabled people (including through regular review of clinical and otbets)ec
managing recordkeeping and staffing, and promoting best practices in OPWDD faiciltties
DDSO, including 30 Pierce.” ECF No. 1, 11-28. In addition, the Complaint asserts that they
“ordered, were aware of, and condoned this polity.,”§ 119.Assumng that these allegations

are sufficient to plausibly allege polieyaking authoritythe Complaintdoes notadequately
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allege notice and causation, which is fatal to Plaintiff's ability to state a plauddia of

supervisory liability based on the thi@blonfactor.

For instanceas to noticePlaintiff has not alleged that the polioi/nothavinga supervisor
onsite duringall shifts at 30 Pierce or otheEDSOOPWDD group homes had resuliedesidents
being injured or killed after being subjected to improperly performed restriainte absence of
any allegationsthat the staffing policy had led to violations BDSOOPWDD residents’
constitutional rights, Plaintiff cannot plausibly allege the Senior SupeniBafgndant®r House
Supervisory Defendantsad notice the staffing policy wasoblematic.Contrast withDoe v.
Kaplan No. 16CV-9870, 2018 WL 1449523, at *6 (S.D.N.Y. Mar. 22, 20®B)ding that inmate
victim of sexual assault stated claim under tlf@aon factor where it waspglausible thaftwo
supervisory defendants] would have been notified of the five prior instances of convictions and/or
charges of 3rd degree rape of Bedford corrections officers between the 2009 anath@®ddyld
have been responsible for deciding how to change Bédfpalicies and procedures related to
sexual conduct”) (internal citation to record and other citationisted); Carpenter v. AppleNo.
915CV1269GTSCFH, 2017 WL 3887908, at *10 (N.D.N.Y. Sept. 5, 2(FkWing that inmate
victim of sexual assault stated claim for supervisory liability under @aldnfactor, stating that
“what nudges Plaintiff's allegjans over the line from conceivable to plausible is the fact that she
has alleged thgthe supervisory defendant] was on notice of previous incidents at ACCF involving
male corrections officers having inappropriate sexual contact with femaleeteipi(quotation

to record and footnote omitted).

The Complaint likewise has not plausibly alleged tthet staffing policy caused the
constitutional violations at issue in this caS&/here acts of third parties are involved, which will

generally be thease in section 1983 claims where a supensdmbility is premised only on her
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creation of a‘'policy or customi, the supervisor may be held liable fahose consequences
attributable taeasonably foreseeablatervening forces! Marom v. City of Nework No. 15
CV-2017 (PKC), 2016 WL 916424, at *16 (S.D.N.Y. Mar. 7, 20D8)reconsideration in part
No. 15CV-2017 (PKC), 2016 WL 5900217 (S.D.N.Y. July 29, 20({dling Warner v. Orange
Cty. Dept of Prob, 115 F.3d 1068, 1071 (2d Cir. 1996) (in@rguotation marks omitteand
emphasis addeith original)). “[l]f the constitutional deprivation at issue was not a foreseeable
consequence of any alleged policy or custom, or the deprivation was caused by somesablerese
intervening event, plaintiffs have not stated a plausible claim against a supedégardant.’ld.
(citing Victory v. Pataki 814 F.3d 47, 69 (2d Cir. 201@ffirming dismissal of claims against
governor for lack of personal involvement where plaintiff only akepatgovernor had a blanket
policy of opposing parole to violent offenders, tigd not allege thathe policy led thegovernors
staff “to intervene in parole decisions” or to ratify “the rescission procedumggoyed by the

Board of Parole”)as amende¢Feh 24, 2016)).

On the facts set forth in the Complaint, Plaintiff has not alleged hieatléprivation of
constitutional rightsthat occurred hereHeather's tragic homicidewas a foreseeable
consequence of not having a supervisor orsi88 PierceAs discussed above, the Complaint has
not alleged that the staffing policy at 30 Pierce had caused similar incidents nresidents
were injured or killecas a result of improperly applied physical restrai@versely, the facts as
allegedplausibly suggest that the constitutional deprivation wassed byan “unforeseeable
intervening event,” namely, the Employee Defendants’ performance of a physicaintesi

Heather ina manner that was contrary to andlisregard otheir trairing andOPWDD policy.

As afinal matter the Court observes that althouglaintiff suggests that the absence of a

supervisor onsite at 30 Pierce contravened the -&RCfielicy, the provisiorfrom the SCIPR
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policy quoted in the Complaint merely states thas@pervisoron dutyis to be notified” when a
patient isheld in a “CRIPR ‘Restrictive Intervention’ for ten minute€€CF No. 19 65 (quotation
omitted in original; emphasis supplied}laintiff does not allege that, on the day of the incident,
therewas not asupervisor on duty, albdibcatedoffsite, forthe Employee Defendants notify
when their restraint oHeathercontinued for more than ten minutes. Thus, Plaintiff has not
plausibly allegedhat thepurported policy of not having a supervisor onsite during all shifts

violated the SCIP-R policy.

D. Gross Negligence or Deliberate Indifference in Supervising Staff Assigned to 30
Pierce (Senior Supervisory Defendants and Housing Supervisory Defendants)

1. Rdevant Law

As noted abovghe fourthColonfactor applies when a supervisor was “grossly negligent
in supervising subordinates who committed the wrongful,"aeiiile the fifth Colon factor is
implicated when a supervisor “exhibited deliate indifferenceto the plaintiff's rights “byfailing
to act on information indicating that unconstitutional acts were occurithgCausation again is
a critical part of fulfilling both the fourth and fiftGolon factors.“[A] supervisor may be found
liable for his[or her] deliberate indifference to the rights of others by his failure to act on
information indicating unconstitutionatts were occurring or for hisr her]gross negligence in
failing to supervise . . . subordinates who commit such wrongful acts, provided that the plaintiff
can showan affirmative causal linbetween the supervisarinaction and her injury.Poe v.

Leaonard, 282 F.3d 123, 140 (2d Cir. 2002) (footnote and citations omitted; emphasis added).
2. Application

The Complaint alleges that the Senior Supervisory Defendants and the House 8rypervis

Defendantavere “grossly negligent in managing staffing and sugei. . . at 30 Pierce,” ECF
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No. 1, T 141;and “exhibited deliberate indifference to [Heather]'s rights by failing to staff 30
Pierce with supervisors properly trained to oversee and intervene irRRSIGtErventions despite

knowing that such supervision was mandated per OPWDD’s own policies[;J' 142.

This isthe extent of the allegations against the Senior Supervisory Defemegatding
their inadequate supervision of staff at 30 Piercesé@&ladlegations assert no more than legal
conclusions which are are not entitled to the presumption of truth and are inadequatie @0 st
plausible claim for reliefThe Court notes that there are no allegations that, up until June 18, 2017,
any staff member, including the Employee Defendamsl acted contrary to the appropriate
standard of care with regard to Heather, or had deficiently performed any physihte or

“takedowns” of her or other residents.

The Complaint sets forth additional allegations spedificagainstthe House Supervisory
Defendants-that they were “grossly negligent in managing [Heather]'s care,” and “exhibited
deliberate indifference to [Heather]'s rights by failing to staff 30 Piertestaff properly trained
to manage [her] mental héalconditions, especially as they related to aggression.” ECF No. 1, 1
154155. Plaintiffalso allgesthatthe House Supervisory Defendants “took no action to protect”
Heather despite knowing that she was “in a uniquely vulnerable position in the days before he
death, including the night before her deatld.] 1 157.Finally, Plaintiff asserts that the House
Supervisory Defendants failed to relocate Heather “even after having besadafbhe] should
be relocated away from 30 Pierce due to her relshipnwith staff.”ld.,  156;see also id.| 147
(asserting that House Supervisory Defendants failed to investigate “cretkgktians” of abuse

of Heather by staff at 30 Pierce and failed to move Heather).

The Court first considemlaintiff’'s assertion that thidouse Supervisory Defendants were

grossly negligent or deliberately indifferent based on their failure to staff BeRé&h employees
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properly trained to manadg¢eather'smental health condition§he Complainalleges thawhen

they visited 30 Pierce on the night of June 17, 2017, the day before Heather's death, the House
Supervisory Defendants “did nothing to address the need for closer supervision of staffiogerse
Heather’s care.” ECF No. ¥,60.The Complaint, howevelacks allegationthatplausibly suggest

such a “need for closer supervisiaor’ thatstaff at 30 Pierce weneot handling Heather’s care

appropriately Notably, on June 17, 201the day before Heather’'s deabilallo hadtakenher

to a clinic to have blood drawhd., { 58 AlthoughHeather was “agitated,” “screaming,” “crying,”
and asking to go the hospitéhe trip to the clinic ended without incident, even though Heather
was in an agitated statel. On the night of June 17, 2017, an unidentified staff member reported

that Heather had woken wggitated and, in her words, “not in control of herself.” The staff
member restrained Heather in a “standing wrap” wiidhnot injure her and resulted kHeather

beingcalmed davn and releasedithin two minutesld., §59.

The Court ngt considers Plaintiff’'sallegationsthat the House Supervisory Defendants
were grossly negligent or deliberately indifferent based on their failure to motteeHtmanother
facility. According tothe ComplaintHeather reported to the Justice Center on March 20, 2017,
that she was “afraid she would be killed by staff,” andaiher occasions, Heather reported her
fears by calling 911.ECF No. 19 46.The Complaint contains no further detail about the identities
of the staff in the March 20, 2017 complaint, or the dates or contents of the 91 Pleafstf
alleges thathese calls and reports were then conveyed to the House Supervisory Defendants, who

improperly took no actiond., 1 47.

The Complaint does not allege that DiLallo, Abdo or Hines were the “staff” whotihvere
subject of Heather’'s March 20, 2017 call. Indeed, it could not have involved DilLallo or Hines, as

Plaintiff concedes that they were not working at 30 Pierce at the.tFheugh Abdo was working
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at 30 Pierce in March 2017, the Complaint explicitly alleges that she had “nevatechia
takedown” and “was known among her colleagues as someone would avoid participating in
takedowns at all cost.” ECF No. 1, § 123. In addition, the Complaint indicates that4hido

to the incident at issuehad properly handled one of Heather’s “behavioral outburst[s]” by calling
911 to have an MHA conductdd., 1 45. The Complaint alleges that calling for an MHA was the
preferred method of handling Heather's outbursts and what should have been done on the day
Heather was killedd., 1 4345. Thus, the Complaint fails to allege any prior interactions between
Abdo and Heather that suggested Heather was afraid of Abdo or that Abdo kedi tHeather

inappropriately.

The Complaintalsoalleges that on April 24, 2017, while being transported to the hospital
for an MHA, Heather told emergency medical services (“EMS”) personnel thdtds&d Pierce

‘do not treat her right,”” and EMS personnel “observed fingertip bruises that may hasegteadi
possible abuse.” ECF No, 1 54. A nurse at the hospital recorded that “30 Pierce staff members
told EMS that Heather ‘just needs a good slalgl."These observations led to the involvement of

a hospital social worker, who “decided to call adult protective services ‘totigatespossible
abusive behavior in [Heather's] group home” and recommended that Heather not be returned to
30 Pierceld., 11 5556. Stevens, one of the House Supervisory Defendants, informed the social

worker that it was “‘next to impossible’ to move” Heather and “recommendeshohshat she be
‘re-evaluated’ by psychological staff” at the hospitdl, § 56. The Complaint alleges thelieather

was returned to 30 Pierce “asesult of Defendant Stevens’s recommendatitah.”

None of the staff members involved in the April 24, 2017 allegaoasdentified and,
again, they could not have included DiLallo or Hines as they were not yet assigned to 80 Pierc

There are no allegjans that hospital staff called adult protective services or found that the
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fingertip bruises were the result of abuse. Although the Complaint asserts #theHeas
returned to 30 Pierce based on Stevens’ recommendation, in the psanterscethe Gmplaint
statesthat Stevens’ recommendation waduallythat Heather be reevaluated by psychological
staff at the hospitallhen, dter being reevaluated by psychiatric staff at the hospital, Heather was
returned to 30 PiercAn “obvious alternative explanatiorior the[chronology of events],Igbal,

556 U.S. at 682 (quotation omitted), is that Heather’s allegations of abusaatsréstantiated,

and the psychiatric staff who evaluated her deemed it appropriate for her to returnie¢cc80 P
Because Plaintiff has “also pldad] facts supporting mosplausible,[lawful] explanations for
defendantsalleged condugt Kajoshaj v. New York City Dep't of Edu843 F. App'x 11, 16 (2d

Cir. 2013)(summary order)the allegations about the failure to move Heathenatofulfill the

plausibility standard.

In sum, the Court finds that the Complainiibegations fail to raise a plausible claim
against the House Supervisory Defendants for inadequate supervision under the fourth or fifth
Colon factors because Plaintiff has not adduced sufficient factual matter, takeneashat
plausibly alleges they “failled] to act on information indicating unconstitutions aere
occurring,” or that there was “an affirmative causal link between [their]ioraand [Heather]'s

injury.” Pog 282 F.3d at 140.

E. Inadequate Supervision and Assignment of DiL allo, Hines, and Abdo

Plaintiff asserts that the Hiring and Assigning Defendants and the House Supervisor
Defendantserroneouslyfailed to terminate DilLallaafter learning of unspecified “performance
failures” and then improperlyeassigned her to 30 Pierce. ECF No. 1,14Y, 145146, 169.

Plaintiff cites the followingperformance failuresby DilLallo that allegedly should have alerted
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the Hiring and Assigning Defendants and the House Supervisory Defedaamtas likely to use

excessive force against Heather

e DiLallo told “OPWDD staff” in August 2016, ten months prior to the incident at issue,
that she was “feeling ‘overwhelmed’ in thesition.” ECF NO. 1, § 112.

e DilLallo “testified” at an unidentified proceedirgoresumably her deposition in the
Court of Claims matterthat she “suffered anxiety attacks during her time working for
OPWDD.” Id.

e The House Supervisory Defendants were infatnmeMay 2017, that DiLallo “had
become ‘verbally aggressive’ with a resident” at 2303 Penfield Sauntither facility
operated by DDSO/OPSWDIM., 1 114;

e DilLallo’s immediate supervisor “objected” to her remaining at 2303 Penfield South.
Id., § 115.

e DilLallo’s immediate supervisor informed the House Supervisory Defendamtshiha
had given her six “counsellings [sie}the equivalent of formal admonitionsrfo
workplace failures-with no effect.”ld., 11 114-115.

e The House Supervisory Defendants met with DiLallo on May 8, 2017, to “discuss . . .
[her] performance failures” and her “complaints about her superidrs{ 116.

As noted above, the Second Circuit has explained that in the context of supervisory
liability, the gloss negligencestandard i satisfied where the plaintiff establishes that the
defendantsupervisor was aware of a subordingf®ior substantial miscondubut failed to take
appropriate action to prevent futustmilar misconductbefore the plaintiff was eventually
injured” Raspardo 770 F.3dat 117 ¢iting Johnson 239 F.3dat 255 (holding that, where
complaint alleged supervisors were aware teacherlesgatudents on four occasions prior to his
assault of the plaintiff, “a jury could find the [s]upervisors personally involved in the
unconstitutional deprivation on the basis that they weregrossly negligent in supervising” the
teacher)pther citations omitted) o establishdeliberate indifference in the context of a failure to
supervise claim,the plaintiff must show that the need for more or better supervision to protect
against constitutional violations was obviougdnn v. City of New York2 F.3d 1040, 1049 (2d

Cir. 1995)(citation omitted). An obvious need may be demonstrated through proof of repeated
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complaints of civil rights violations; deliberate indifference may be inferrec i€ttimplaints are
followed by no meaningful attempt ohet part of the municipality to investigate or to forestall

further incidents. Id.

DiLallo’s feeling of being overwhelmed at her job, expressed to her supervisors Ismont
before the incident, cannot plausibly be considered employee miscamdnany way causally
connected to the events of June 18, 2017. Moreover, there is no suggestion that DiLallo
communicated to her supervisors that she was experiencing panic attacks, to thehaktent t

allegation is even relevant

The only item ofproblematic behavior that Plaintiff hagentifiedis thatDiLallo, in May
2017,had an aggressive verbal exchange with a resitiémte the Complaint does allege that
staff were directed not to escalate encounters with He&hexllo had a single incidentf @erbal
aggressiveness in her record prior to June 18, 2017. Assuming that this one incident constitutes
“prior substantial misconduct,” which is highly doubtfulistnot similar to the performance of a
physical restrainbn a residennh a mannecontrary to proper procedure and trainigichresults
in thatresident’s deathMoreover, the House Supervisory Defendants met ittallo before
reassigning her to 30 Pierce; thus, they did not ignorenth@entthat occurredat her previous
work assignmentAnd, as mentioned aboven June 17, 204, DiLallo was able to handle a

volatile situation with Heather, without engagingainerbalor physicalconfrontation.

Finally, as to Hines and Abdo, the Complaint alleges no misconduct on their parts; rather,
it simply asserts that they were inexperienced in performing physical restraints, antddbanA
particular avoided performing them. Plaintiff contends that Hines and Abdo should not have been
assigned to 30 Pierce because of their lack of experience in performing physiaadtsekt., 1

122-123 At the same time, however, Plaintiff asserts that a physical restnauitdshot have been
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used on June 18, 2017, in response to Heather’s outburst about beingadeassitdhe phone.
Rather, the Complaint states that the Employee Defendants should have used calmimgetchni

or called 911 to have Heather brought to the hosfuthe calmediown and treatedd., 74,

89. In addition, the Complaint alleges that the Employee Defendants had received training on how
to properly perform restraints according to the SRIpolicy. Id., f 81. According to the
Complaint, the constitutional violation occurred because they disregarded itnagtialaintiff

thus has not plausibly alleged a sufficient causal connection between Hines’ and Abdo’s
inexperience with performing physical restraints and the constitutional violatiéerezufoy

Heather.

The Court finds thatie Complaint fails plausibly to allege “prior substahthisconduct”
by DiLallo, misconducby DiLallo that was similar to the misconduct that led to the constitutional
injury at issue, or any misconduct at all by Abdo and Hines. Likewise, the Complaint does not set
forth plausible allegations that themadbeen fepeated complaints of civil rights violatidrns
other serious misconduct so as to create an “obvious need” for “more or better supeofisi
DiLallo, Hines, or AbdoWhile the Court must draw all reasonable inferences in Plaintiff's favor,
it is not plausibleon the facts alleged, to draw the inference Plaintiff uagds DilLalle—thatan
employee who had one counseling for being verbally aggressive with a resideh&d no record
of being counseled or disciplined for improperly performing physical restraintsylamtad no
record of being physically aggressive with residents, would go on to act in a manner so contrary
to her training that it resulted in the deatha resident. It also is not plausible to draw such an
inference as to Hines and Abdo, who had no misconduct in their employment history. In sum, the

Complaint does not plausibly allegleat theHouse Supervisory Defendartsxhibited gross

26



Case 6:20-cv-06384-FPG Document 39 Filed 10/29/20 Page 27 of 28

negligence odeliberate indifference” tta high risk that [the Employee Defendants] would violate

[Heather]'s constitutional righfsPog 282 F.3dat 140, by using excessive force against her.

F. Amendment of the Complaint

Because th&tate Supervisory Defendants have not yet filed a responsive pleading in the
action, Plaintiff is entitled to amend her Complaint as a matter of right without leave of Court.
Barbara v. New York Stock Exch., In89 F.3d 49, 56 (2d Cir. 1996) (citing 6 &les Alan
Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure § B4&84-85
(2d ed. 1990) (noting that a motion to dismiss is not a responsive pleading within the meaning of
Fed. R. Civ. PRule 15(a); Washington v. New York CiBd. of Estimate709 F.2d 792, 795 (2d
Cir.), cert. denied464 U.S. 1013 (1983)Ik Plaintiff elects not to file an amended complaint, the
Second, Third, and Fourth Causes of Action, which assert federal claims abairState
Supervisory Defendants, will be dismissed with prejudice; and the Sixth Causeanf, Adtich
asserts a state law negligence claim against the State Supervisory Defentldrgsiismissed
without prejudiceSeeKolari v. New YorkPresbyterian Hosp 455 F.3d 118, 122 (2d Cir. 2006)
(“[A] district court‘may decline to exercise supplemental jurisdictibnt ‘has dismissed all

claims over which it has original jurisdictidi).(quoting 28 U.S.C. 8 1367(c)(3)).
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CONCLUSION

For the foregoing reasons, the Rule 12(b){&tion to Dismissfiled by the State
Supervisory Defendants (Saltsman, Viggiani, Stevens, Wall, Fitzsimmons, and)VA{@ErMNo.
15, is GRANTED and the Clerk’s Entry of Default as to Thomas Fitzsimmons, ECR8las
VACATED on consent of the parties. Plaintiff's proposed amended complaint, shoulosise ¢

to file one, is due thirty (30) days from the date of entry of this Decision and Order.

IT IS SO ORDERED.

Dated: October29, 2020 W i ; Q
Rochester, New York :

HOWN. PRANK P. GERé(él, JR.

Chief Judge
United States District Court
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