
IN THE UNITED STATES DISTRICT COURT
 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
 

EASTERN DIVISION
 
No. 4:08-CV-80-D
 

VIRGINIA WARD, M.D., ) 
)
 

Plaintiff, ) 
)
 

v. ) ORDER 
)
 

COASTAL CAROLINA HEALTH )
 
CARE, P.A., et al., )
 

)
 
Defendants. ) 

Plaintiff Virginia Ward, M.D. ("plaintiff') worked for defendant Coastal Carolina Health 

Care, P.A. as a physician. After Coastal Carolina Health Care, P.A. notified her that it would not 

renew her employment contract, she filed suit against Coastal Carolina Health Care, P.A., four 

physicians with Coastal Carolina Health Care P.A., two legal entities affiliated with Coastal Carolina 

Health Care, P.A. (New Bern Family Physicians LLC and New Bern Family Practice), Stephen W. 

Nuckolls (Chief Executive Officer of Coastal Carolina Health Care, P.A.), and attorney M. Scott 

Davis ("Davis"). The complaint identifies Davis as having various roles: City Attorney for the City 

ofNew Bern, an agent, employee, and representative of defendants Coastal Carolina Health Care, 

P.A., New Bern Family Physicians LLC, and New Bern Family Practice, the attorney for defendant 

Coastal Carolina Health Care, P.A., and a business partner ofdefendant Nuckolls. Plaintiffis suing 

each individual defendant in his individual capacity and his representative capacity. 

Plaintiff seeks relief from all defendants under Title VII of the Civil Rights Act of 1964 

("Title VII") for sex discrimination or retaliation (counts one, two, three, five), from certain 

defendants under North Carolina state law (counts four, six, seven, and nine), and from the corporate 

defendants, Nuckolls, and Davis under 42 U.S.C. § 1985(3) (count eight). On August 29,2008, 

defendants (other than Davis) filed a motion to dismiss under Rule 12(b)(6) of the Federal Rules of 

Civil Procedure [D.E. 15]. Plaintiff responded in opposition [D.E. 35], and defendants replied 
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[D.E. 39]. On September 22,2008, Davis moved to dismiss all claims that plaintiff filed against 

him [D.E. 29]. Plaintiff responded in opposition [D.E. 40], and Davis replied [D.E. 41]. As 

explained below, each motion to dismiss is granted in part and denied in part. 

I. 

The court has considered each motion to dismiss under the governing standard. See,~, 

Fed. R. Civ. P. 12(b)(6); Erickson v. Pardus, 127 S. Ct. 2197, 2200 (2007) (per curiam); Bell Atl. 

Com. v. Twombly, 127 S. Ct. 1955, 1968-70 (2007); Giarratano v. Johnson, 521 F.3d298, 302 (4th 

Cir.2008). Under that standard, a court must accept the complaint's factual allegations as true, but 

need not accept the legal conclusions drawn from the facts. See Kloth v. Microsoft Com., 444 F.3d 

312, 319 (4th Cir. 2006). Similarly, a court need not accept as true unwarranted inferences, 

unreasonable conclusions, or arguments. See id. 

First, the individual defendants argue that plaintiffs Title VII claims against them must be 

dismissed. They note that individual employees ofcorporate entities such as Coastal Carolina Health 

Care, P.A. are not liable in their individual capacities for Title VII violations because such 

individuals are not "employers" under Title VII. See,~, Shields v. Fed. Express Com., 120 Fed. 

Appx. 956,960 n.2 (4th Cir. 2005) (per curiam) (unpublished); Smith v. Pepersack, No. 98-1842, 

1999 WL 760218, at *4 (4th Cir. Sept. 24, 1999) (per curiam) (unpublished); Lissau v. S. Food 

Serv.. Inc. 159 F.3d 177, 181 (4th Cir. 1998); accord Yesudian ex reI. U.S. v. Howard Univ., 270 

F.3d 969,972 (D.C. Cir. 2001) (collecting cases). The court agrees with the individual defendants. 

Further, plaintiff could not amend the complaint to cure this legal defect. Accordingly, counts one, 

two, three, and five ofplaintiffs complaint as to the individually named defendants are dismissed 

with prejudice. 

Next, defendants (other than Davis) seek to dismiss counts four (intentional infliction of 

emotional distress) and six (negligent infliction ofemotional distress). The court has reviewed the 

complaint under the governing standard. The court concludes that plaintiff has stated a claim for 
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reliefin counts four and six against the defendants. Thus, defendants' motion to dismiss counts four 

and six is denied. 

Davis also seeks to dismiss plaintiff's intentional infliction of emotional distress claim 

against him in count four. Plaintiff seeks relief from Davis in his individual and representative 

capacity. Although doubtful that plaintiff s intentional infliction ofemotional distress claim against 

Davis in his individual capacity will survive a motion for summary judgment, plaintiff s allegations 

in count four pass muster under Rule 12(b)(6). However, to the extent that plaintiff seeks to hold 

Davis liable in count four in his representative capacity with respect to Coastal Carolina Health Care, 

P.A., the other corporate defendants, or the City of New Bern (a party not named as a defendant), 

plaintiff has failed to state a claim against Davis in count four. As to the City of New Bern, 

sovereign immunity bars the claim against Davis in his representative capacity. See,~, Efird v. 

Riley, 342 F. Supp. 2d 413, 425 (M.D.N.C. 2004); Houpe v. City ofStatesville, 128 N.C. App. 334, 

340-41,497 S.E.2d 82,87-88 (1998). As to the corporate defendants, the suit against Davis in his 

representative capacity is superfluous. Thus, Davis' motion to dismiss count four is granted in part 

and denied in part. 

Finally, the court addresses the motions to dismiss count eight. In count eight, plaintiffseeks 

relief under the first clause in 42 U.S.C. § 1985(3).1 Count eight states: 

142 U.S.C. § 1985(3) provides in relevant part: 

If two or more persons in any State or Territory conspire or go in disguise on the 
highway or on the premises of another, for the purpose ofdepriving, either directly 
or indirectly, any person or class ofpersons ofthe equal protection ofthe laws, or of 
equal privileges and immunities under the laws; . . . in any case of conspiracy set 
forth in this section, ifone or more persons engaged therein do, or cause to be done, 
any act in furtherance ofthe object of such conspiracy, whereby another is injured in 
his person or property, or deprived ofhaving and exercising any right or privilege of 
a citizen ofthe United States, the party so injured or deprived may have an action for 
the recovery of damages occasioned by such injury or deprivation, against anyone 
or more of the conspirators. 

42 U.S.C. § 1985(3). 
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115. Defendant M. Scott Davis, Esq. (Davis) is a person within the meaning of the 
42 U.S.C. § 1985. 

116. Upon information and belief Defendants Nuckolls and Davis conspired to 
intimidate PlaintiffWard and discourage her from exercising her legal rights afforded 
her as a citizen of the United States. 

117. Defendant Davis, as attorney for the City ofNew Bern, acting under color of 
law, to wit: The City Ordinances ofNew Bern, used his power to unlawfully declare 
a property owned by Plaintiff Ward not in compliance, when in fact it was in 
compliance, thereby forcing Plaintiff Ward to destroy the home located on said 
property. 

118. The act complained above caused PlaintiffWard financial damages, as well as, 
placing her in fear for herself and her family. 

119. Upon information and belief this action was carried out to intimidate Plaintiff 
Ward into not following up on her complaint to the Equal Employment Opportunity 
Commission. 

CompI. ~~ 115-19. Defendant Nuckolls is Chief Executive Officer of defendant Coastal Carolina 

Health Care, P.A. See id. ~ 11. Count eight cross-references allegations in paragraphs 68 to 74 in 

the complaint. Those allegations state: 

68. On or about 10 January 2007, Plaintiff Ward received a letter from the City of 
New Bern that property she owned in New Bern constituted a nuisance and violates 
City code. 

69. Plaintiff Ward made inquiries regarding the letter from the City and upon 
information and beliefalleges that Defendant Davis met with Johnny Clark, Inspector 
for the City of New Bern, who then immediately informed employees to send 
condemnation notices regarding the property to Plaintiff Ward, although he knew 
there was no reason for the notice and the allegations. 

70. Plaintiff Ward, who had been told by city officials that her property was in 
compliance, was distraught and in fear for herself and her family. 

71. The effect ofDefendants' actions and inactions caused plaintiff severe anguish 
and emotional distress, and deprived her ofequal rights based on her gender (female), 
caused her severe mental distress and made her working environment and conditions 
unbearable. They intentionally designed to, and did in fact, deprive plaintiff of her 
contractual rights and deprived her ofequal employment opportunities based on her 
gender and violated the fiduciary relationship Defendant Davis owes to all citizens 
of the City ofNew Bern. 

72. The unlawful employment practices described herein were intentional. 
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73. The unlawful employment practices described herein were done with malice and 
with reckless indifference to the federally protected rights of Plaintiff Ward. 

74. As a direct consequence of Defendants' intentional and malicious conduct, set 
forth herein, PlaintiffWard has suffered lost wages, pain, humiliation, and emotional 
distress and other damages. 

See id. Ij[Ij[68-74. 

In order to state a private conspiracy claim under the first clause of42 U.S.C. § 1985(3), a 

party must plead (1) a conspiracy of two or more persons, (2) who are motivated by a racial or 

otherwise class-based, invidiously discriminatory animus to (3) deprive the plaintiff of the equal 

enjoyment of rights secured by federal law to all, (4) which results in injury to plaintiff (5) as a 

consequence of an overt act committed by the defendants in connection with the conspiracy. See, 

~, Bray v. Alexandria Women's Health Clinic, 506 U.S. 263, 267-68 (1993); Griffin v. 

Breckenridge, 403 U.S. 88, 102-03 (1971); Simmons v. Poe, 47 F.3d 1370, 1376 (4th Cir. 1995); 

Buschi v. Kirven, 775 F.2d 1240,1257 (4th Cir. 1985). A party (such as plaintiff) asserting a private 

conspiracy claim under the first clause of section 1985(3) must show (1) that some racial or class-

based discriminatory animus motivated the conspirator's actions, and (2) that the conspiracy aimed 

at interfering with rights that are protected under federal law from both private and official 

encroachment. See,~, Bray, 506 U.S. at 267-68. 

Section 1985(3) does not create substantive rights. Rather, it creates a remedy for the 

violation of certain federal constitutional or statutory rights defined elsewhere. See,~, United 

Bhd. of Carpenters & Joiners, Local 610 v. Scott, 463 U.S. 825, 833 (1983); Great Am. Fed. Say. 

& Loan Ass'n v. Novotny, 442 U.S. 366, 376 (1979); Gallegos v. City & County of Denver, 984 

F.2d 358, 362 (10th Cir. 1993). State contract rights are not federal constitutional or statutory rights 

within the ambit of section 1985(3). See,~, Brown v. Philip Morris Inc., 250 F.3d 789,804--05 

(3d Cir. 2001); Sung Tran v. De1avau, LLC, No. 07-3550, 2008 WL 2051992, at *15 (E.D. Pa. May 

13,2008); Home Quest Mortgage LLC v. Am. FamilyMut. Ins. Co., 340 F. Supp. 2d 1177,1188-89 
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(D. Kan. 2004).2 Moreover, section 1985(3) is not a general federal tort statute and does not reach 

conspiracies motivated by economic or commercial animus. See,~, Scott, 463 U.S. at 838. 

Further, a plaintiffcannot use section 1985(3) to enforce rights under the equal protection clause of 

the Fourteenth Amendment against non-state actors. See,~, Rice v. New England ColI., 676 F.2d 

9, 11 (1st Cir. 1982). Additionally, a party may not use section 1985(3) to redress the deprivation 

of rights created by Title VII. See,~, Novotny, 442 U.S. at 372-78; Keller v. Prince George's 

County, 827 F.2d 952,957 (4th Cir. 1987); Rice, 676 F.2d at 11. 

First, defendants argue that plaintiffs section 1985(3) claim fails because she is seeking to 

use section 1985(3) to redress alleged violations of Title VII arising from her employment. See 

Defs.' Mem. in Supp. of Mot. to Dismiss 5-6; cf. Compi. ~ 119 (conspiracy was carried out to 

intimidate Plaintiff Ward into not following up on her complaint to the Equal Employment 

Opportunity Commission); id. ~~ 71-73 (references to "equal employment opportunities" and 

"unlawful employment practices"). Additionally, defendants argue that the conspiracy allegations 

are not sufficient and that the intracorporate conspiracy doctrine bars the claim. Defs.' Mem. in 

Supp. ofMot. to Dismiss 6-9. Davis makes the same arguments. See Davis' Mem. in Supp. ofMot. 

to Dismiss 16-23. 

In response, plaintiffargues that she is not seeking to use section 1985(3) to redress alleged 

Title VII violations. See PI.'s Resp. to Davis' Mot. to Dismiss 5 [hereinafter "Resp. to Davis"]; PI. 's 

Resp. to Defs.' Mot. to Dismiss 10 [hereinafter "Resp. to Defs."]. Rather, she contends that the "end 

result ofthe conspiracy was to deprive her ofher right to property ownership" in New Bern and that 

gender animus motivated the conspiracy. See Resp. to Davis 5; Resp. to Defs. 10. Further, she 

argues that discovery will reveal a meeting of the minds as to the conspiracy and individual benefit 

2Plaintiffmakes no claim under 42 U.S.C. § 1981. Thus, the court need not address whether 
a claim under 42 U.S.C. § 1981 would be actionable under 42 U.S.C. § 1985(3). Cf. Brown, 250 
F3d at 806 (noting split ofauthority, but stating that the greater weight ofauthority does not suggest 
that a section 1981 claim may form the basis of a section 1985(3) action). 
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to each alleged conspirator thereby obviating application ofthe intracorporate conspiracy doctrine. 

See Resp. to Davis 5; Resp. to Defs. 10. 

Notwithstanding plaintiff's response to the motion to dismiss, plaintiffs complaint does seek 

to use section 1985(3) to remedy alleged violations under Title VII. See Compl. ~~ 68-74,115-119. 

To the extent that plaintiff is seeking to use section 1985(3) to remedy alleged Title VII violations, 

the claim fails and is dismissed. See,~, Novotny, 442 U.S. at 378. Likewise, to the extent that 

plaintiffpurports to use section 1985(3) to redress her contractual rights under state law arising from 

her employment contract with Coastal Carolina Health Care, P.A. (see Compl. ~ 71), the claim fails 

and is dismissed. Moreover, plaintiffmay not use her responses to defendants' motions to dismiss 

to amend her complaint. See,~, Car Carriers. Inc. v. Ford Motor Co., 745 F.2d 1101, 1107 (7th 

Cir. 1984). If she wishes to amend her complaint, she should do so in accordance with the Federal 

Rules of Civil Procedure. 

In any event, even ifthe court accepts plaintiffs revisionist history about her section 1985(3) 

claim, merely stating that plaintiff is female and that defendants Nuckolls and Davis conspired 

against her and were motivated by her gender in connection with property that she owned in New 

Bern is not sufficient to state a claim under section 1985(3). See,~, Twombly, 127 S. Ct. at 

1968-74; Tate v. Bondurant, No. 91-7043, 1992 WL 132850, at *1 (4th Cir. June 17,1992) (per 

curiam) (unpublished); see also Simmons, 47 F.3d at 1377; Gooden v. Howard County, 954 F.2d 

960,969-70 (4th Cir. 1992) (en banc); Buschi, 775 F.2d at 1257. Further, to the extent that plaintiff 

seeks relief from defendants Davis and Nuckolls for a conspiracy arising from their alleged acts as 

agents of the corporate defendants, the intracorporate conspiracy doctrine bars the claim. See,~, 

Buschi, 775 F.2d at 1251-52; see also Locus v. Fayetteville State Univ., No. 88-2561, 1989 WL 

21442, *2 (4th Cir. Mar. 8, 1989) (per curiam) (unpublished); Zombro v. Baltimore City Police 

Dep't, 868 F.2d 1364, 1371 (4th Cir. 1989). Additionally, the intracorporate conspiracy doctrine 

applies even though plaintiffpurports to sue Davis and Nuckolls individually. See,~, Buschi, 775 
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F.2d at 1252. Finally, nothing in the complaint suggests that one of the exceptions to the 

intracorporate immunity doctrine applies. See,~, id. at 1252-53; Greenville Publ'g Co. v. Daily 

Reflector. Inc., 496 F.2d 391,399 (4th Cir. 1974); see also Iglesias v. Wolford, 539 F. Supp. 2d 831, 

835-38 (E.D.N.C. 2008). 

A party cannot avoid a motion to dismiss a section 1985(3) claim under Rille 12(b)(6) by 

simply using the word "conspiracy," citing 42 U.S.C. § 1985(3), and claiming that discovery will 

reveal the requisite elements. In sum, Davis' motion to dismiss count eight and the remaining 

defendants' motion to dismiss count eight are granted. Because plaintiffmight be able to amend her 

complaint to state a claim under 42 U.S.C. § 1985(3), count eight is dismissed without prejudice. 

II. 

As explained above, defendants' motion to dismiss [D.E. 15] is GRANTED in part and 

DENIED in part. Likewise, Davis' motion to dismiss [D.E. 29] is GRANTED in part and DENIED 

in part. Counts one, two, three, and five of plaintiffs complaint as to the individually named 

defendants are dismissed with prejudice. Defendants' motion to dismiss counts four and six is 

denied. Davis' motion to dismiss count four is granted in part and denied in part. Count four may 

proceed against Davis in his individual capacity. However, to the extent that plaintiff seeks to hold 

Davis liable in count four in his representative capacity, plaintiffhas failed to state a claim. Finally, 

defendants' motion to dismiss count eight and Davis' motion to dismiss count eight are granted. 

Count eight is dismissed without prejudice. 

SO ORDERED. This 13...- day of January 2009. 
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