Sirsi Corporation v. Craven-Pamlico-Carteret Regional Library System

MASTER SOFTWARE LICENSE AND SERVICES AGREEMENT

This Master Software License and Services Agreement (“Agreement’) is made and enlered into this 72N day of

4 2009

(“Effective Date™) by and between Sirsi Corporation dba SirsiDynix ("SirsiDynix"), with principal offices at 400 Dynix Drive, Provo, Utah 84604, and
CPC Regional (“Customer"), having its offices at 400 Johnson Street, New Bern, NC 28560-4098. Collectively, Customer and SirsiDynix shall be

referred to as “Parties” and individually as a “Party.”

In consideration of the mutual promises, covenants and representations herein, and upon the terms and conditions set forth below, the Parties agree as

follows:

This Software License and Services Agreement is a binding agreement between the Parties for all orders placed by Customer with SirsiDynix and
accepted by SirsiDynix for the license of Software and/or the provision of SaaS Services, Support, Professional Services and other services. All crders
shall be placed using an Ordering Form, as defined herein, the terms of which are incorporated in this Agreement by reference herein.

1. DEFINITION OF TERMS.

“Agreement” means this Master Software License and Services
Agreement, Ordering Forms, SaaS Schedule, reference to information
contained in a SirsiDynix URL or policy and such other attachments and
exhibits that the Parties' authorized representatives may mutually agree
to in writing.

“Certified Operating Environment” or “COE"™ means Hardware,
operating system, middieware, database products and other software on
which SirsiDynix indicates the Software or SaaS Services will operate.

“Confidential Information™ has the meaning set forth in section 10.

“Content” means any information, data, text, software, music, sound,
photographs, graphics, video messages or other material which
Customer is provided access to by SirsiDynix on a subscription basis
pursuant to this Agreement.

“Gustomer Data” means any electronic data, information or malerial
provided or submitted by Customer to SiksiDynix through the Services
together with all data, information or material that Customer enters into
the Services or has entered on its behalf, or which SirsiDynix is otherwise
given access to under this Agreement to perform its obligations.

“Designated Equipment or Hardware™ means the computer or server
comprised of its cenfral processing unit and is major peripherals,
including the equipment provided by SirsiDynix and identified as such in
the Ordering Form; the equipment provided by Customer, if any, and
identified as such in the Ordering Form; and the usual and necessary
operating system software provided with the equipment by its
manufacturer or purchased by Customer, but excluding networking
equipment, communication lines and computer equipment at the other
end of such lines.

“Dgveloped Materials”" means any Intellectual Property created or
developed by SirsiDynix, its employees, agents or contractors in the
performance of this Agreement.

“Documentation” means the user instructions, release notes, manuals
and on-line help files in the form generally made available by SirsiDynix,
regarding the use of the applicable Software.

“Error” means a material failure of the Software to conform o its
functional specifications described in the Documentation.

“Error Correction” means any bug fixes, modifications, additions, or
routines intended to correct the practical adverse effect of an Error.

“Go Live Date" means, with respect to the SirsiDynix Sofiware license
orders, the date on which the SirsiDynix Software is placed into
operational use for normal daily business, including searching the public
access catalog and circulating materials.

“ntellectual Property Rights™ or “Intellectual Property” means patent
rights (including patent applications and disclosures), copyrights, moral
rights, trademarks, service marks, trade secrets, know-how and any other
intellectual property rights recognized in any country or jurisdiction in the
world, now or hereafter existing, and whether or not perfected, filed or
recorded.
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“ icense Period” means, with respect to Software license or Content
orders, the period for which the license is granted to Customer for each
Software or Content subscription, as shown in the applicable Ordering
Formmn.

“Ordering Form™ means either (i) the document executed by the Parties
that describes in detail Customer's order-specific information, including
but not Emited to, description of Software or Services ordered, fees,
License Period or Term, or (ii) a Purchase Crder.

“pyrchase Order” means Customer’s order to obtain Software or
Services pursuant to this Agreement duly signed by a Customer's
authorized representative, which incorporates by reference the terms of
this Agreement and the written quotation provided by SirsiDynix.
“Professional Services™ has the meaning set forth in section 4A.

“SaaS Schedule” means a schedule for SaaS Services if purchased by
Customer.

“SaaS Services” has the meaning set forth in the SaaS Schedule.
“Services” means Professional Services, SaaS Services, Support and/or
Training Services.

“SirsiDynix Software® means each SirsiDynix-developed or SirsiDynix-
owned software product, as listed in the Ordering Form, in machine

readable object code (not source code), the Documentation for such
product, and any Updates thereto. J

“Software” means the SirsiDynix Software and Third Party Software.

“Support” means with respect to the SaaS Services and/or SirsiDynix
Software license orders (i) assistance and workarounds for resolving
known problems, (i) Emror Cormrections if required in the sole judgment of
SirsiDynix 1o enable the applicable SirsiDynix Software to perform
substantially in conformity with the Documentation, and (iii) Updates, all
of which are provided under SirsiDynix's Support Policies in effect at the
time the Services are provided.

“Support Policies” means the technical support and maintenance
of which can be fo nd at

policies of SirsiDynix, a current version

“System”™ means the total compiement of H
and Third Party Software fumished and maintained by SirsiDynix.
“Third Party EULA” means the end user license agreement that either

accompanies the Third Party Software or is appended to the Ordering
Form.

“Third Party Software” means the object code of the software, including
Documentation and Updates, listed in the Ordering Form owned by an
entity other than SirsiDynix which is sublicensed by SirsiDynix to
Customer pursuant to the terms of the Third party EULA.

“Training Services™ has the meaning set forth in section 4B.

“Updates™ means the Emor Corrections, updates, modifications or
enhancements to the Software developed after the effective date of the
Ordering Form which SirsiDynix makes generally available to its
customers as part of the Support. Updates exclude new products in
which SirsiDynix generally charges a separate license fee.
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“User” means an employee, agent, or contractor of Customer that has
been authorized by Customer, and assigned a unique usemame-
password combination, to access and use the Software, Content or SaaS
Services.

2. SOFTWARE LICENSE ORDERS.

A. License Grant. Subject to the terms and conditions of this Agreement,
including but not limited to the use rights, license scope rules and
definitions described in the applicable Ordering Form and subject to
payment of the applicable fees, SirsiDynix hereby grants to Customer a
limited, non-exclusive, personal, non-transferable kcense, for the License
Period to () install, run and use the Softiware on the Designated
Equipment and COE solely for Customer's own business operations and
solely as enabled by the license key or keys, (§) use the Documentation
in connection with such use of the Software, and (iii) access Content, if
purchased by Customer, on a subscription basis. The server Software
shall not be simuitaneously loaded and operated on more than one
hardware platform.

B. Third Party Software. If no Third Party EULA is provided, the terms
and conditions applicabie to the Third Party Software shall be governed
by the terms and conditions of this Agreement. The terms and conditions
applicable to any Third Party Software will otherwise be governed by the
applicable Third Party EULA. In the event of a conffict, the Third Party
EULA will take precedence over the terms of this Agreemert.

C. Copies. Customer may make a reasonable maviber of machine-
readable copies of the Software solely for intemal backup or archival
purposes. All Intellectual Property Rights notices must be reproduced and
included on such copies. Customer shall maintain accurate and up-to-
date records of the number and location of all copies of the Software and
inform SirsiDynix in writing of such number and location upon request.

D. License Restrictions. Customer shall not #seif, or through any
affiiate, employee, consultant, contractor, agent or ather thisd party: (i)
sell, resell, distribute, host, lease, rent, license or sublicense, in whole or
in part, the Software, or SirsiDynix's or its licensors’ inteliectual Property
or Confidential Information; (i) decipher, decompile, disassemble,
reverse assemble, modify, transiate, reverse engineer or otherwise
attempt to derive source code, algorithms, tags, specifications,
architecture, structure or other elements of the Software, including the
license keys, In whote or in par, for competitive purposes or otherwise;
(iii) allow access to, provide, divulge or make avaiiable the Software,
inteflectual Property or Confidential information of SirsiDynix or its
licensors to any user other than Customer’s employees and independent
contractors who have a need to such access and who shall be bound by
a nondisclosure agreement with provisions that are at least as restrictive
as the terms of this Agreement; provided however that Customer may
extend to library users, other libraries, and third party entities onfine data
inquiry access to the Software module provided for that purpose (e.
public access catalog); (iv) wrte or develop any derivative software of
any other software program based upon the Software, the InteSectual
Property or Confidential information of SirsiDynix or its icensors; ~v)
modify, adapt, translate or otherwise make any changes to the Software
or any part thereof; (vi) use the Software, the intellectual Property or
Confidential Information of SirsiDynix or its fcensors o provide
processing services to third patties, or otherwise use the Software on a
‘service bureau’ basis; (vil) disclose or publish, without SirsiDynix's prior
written consent, performance or capacity statfistics or the results of any
benchmark test performed on the Software; or (viil) otherwise use or copy
the Software except as expressly permitted herein. Content accessed on
a subscription basis (i) may not be modified, (i) may be used solely for
Customer's own use and (fii) may not be used as parnt of a commercial
time-sharing or setvice bureau or in any resale capacity.

E. Additional Licenses. Customer may purchase additional Software or
Content licenses or otherwise expand the scope of such license granted
under an Ordering Form, upon SirsiDynix's receipt and acceptance of a
new Ordering Form specifying the foregoing, and upon Customer's
payment of additional license fees, if applicable, for such expanded
scope.
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F. Dedicated Servers. All servers that are part of the System shall be
dedicated servers and shall only contain software and content for, and
ghatl only be operated for the purposes of, the System. Failure to comply
with this requirement by Customer may result in SirsiDynix's voiding its
warmranties made under this Agreement and/or terminating Support.

3. Support.

A. General Support shall be provided under SirsiDynix's Support
Policies in effect at the time the services are provided. The Support
Policies, incorporated in this Agreement, are subject to change at
SirsiDynix’s discretion; however, SirsiDynix will not materially reduce the
level of services provided during the period for which Support fees have
been paid.

SirsiDynix resesves the right fo comect Emors in the latest version of the
Sotware. Updates are provided when available, and SirsiDynix is under
no obligation to develop any future programs or functionality.

Customer agrees to report all suspected Errors and questions through its
authorized support contact. Reports will include all pertinent information
regarding Customer deployment of the Software and the circumstances
under which the problem occurred. When submitting a Support service
request, the suppoit contact should have a baseline understanding of the
problem encountered and the ability to reproduce the problem in order to
assist SusiDynix in diagnosing and triaging the problem.

SirsiDynix is under no obligation to provide Support with respect to: ()
Sofiware that has been akered or modified by anyone other than SirsiDynix;
(i) a release of Sofiware for which Support has been discontinued; (iii)
discrepancies that do not significantly impair or affect the operation of the
Sofware; () SisiDynix Software used on a computer or operating
system other than a COE; (v) any violation of the terms and conditions of
this Agreement; or (vi) any systems or programs not supplied by
SirsiDyrix or not covered by the Ordering Form.

B. SirsiDynix Software Suppori. Starting on the Go Live Date, during
the Ucense Period, and as long as Customer Is cuirent on its payments
of Support fees (as described in this Agreement and the Ordering Form),
SirsiDynix shall provide Support for the SirsiDynix Software listed on the
Ordering Form). Support shall be provided o an annual basis. Foilowing
the first anniversary of the initial Support termm, and unless the License
Period has expired, Suppost sesvices shal be automatically renewed from
year {0 year unless Customer gives written notice 60 days prior to the end of the
iniial Support period or any extension thereof, of its intention to terminate the
Support service.

During the term of the License Period, in the event that Support Services
lapse, a reinstatement fee shall be assessed, equal fo 100% of the
aggregate Suppott fee that would have been payable during the period of
tapse, based on the list price for Support Services at the time of
reinstatement. In order to reinstate Support for licenses with products not
currently supported by SirsiDynix, Customer must migrate its program
Rcenses to curently available releases.

Support must be ordered for afl copies of the SirsiDynix Software and for
all elements of the SirsiDynix Software under an Ordering Form, which
are used conjunctively by Customer.

C. Third Party Software and Hardware Support. Unless otherwise
noted in an Ordering Form, SirsiDynix will provide first line support for
Third Party Software and Hardware listed on an Ordering Form in
accordance with SirsiDynix’s then-current Support policies.

4, OTHER SERVICES.

A. Professional Services. Customer may obtain, at its sole option,
professicnal services such as consulling, data services, site planning,
configuration, inkegration and deployment of the Sotware, as mutually agreed
to and described in the applicable Ordering Form (*Professional
Services”).

8. Training Sesvices. Customer may obtain, at its sole option, training
courses for its personnel, as mutually agreed to and described in the
applicable Ordering Form (“Training Services®).

C. Additional & Change Orders. Customer may purchase additional
Setvices upon SirsiDynix's receipt and acceptance of a new Ordering
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additional fees, if applicable. Either Party may propose a change order to
add to, reduce or change the work ordered in the Ordering Form. Each
change order shall specily the change(s) to the services or defiverables,
and the effect, if any, on the schedule and on SirsiDynix's compensation,
due to the change. SirsiDynix shal not implement a change order unless
it is executed by the Parlies. In the event of any delay in Customer's
performance of any of the obfigations set forth herein or any other delays
caused by Customer, the milestones and fees set forth in the Ordering
Form shall be adjusted as reasonably necessary to account for such
delays, in accordance with the provisions of this section 4C.

D. Estimated Time/Cost Overruns. This section applies if the
Professional Services or Training Sesvices ordered under the Ordering
Form are not compensated on a fixed-price (total flat fee) basis, e.g.,
work compensated on a time and materials basis or under an estimated
“cap® with fixed hourly rates. SirsiDynix shall track its progress of the
work against the estimated schedule/milestones and the budgeted cost of
performance, and provide a written report to Customer of such progress
with each Invoice. SirsiDynix shali prompily report to Customer at the
eariiest time it discovers that the time or cost of performance of the
Professional Services or Training Services will exceed the estimated time
andfor cost authorized in the Ordering Form, and in any event before
proceeding with the portion of the Professional Services or Training
Services that will cause the estimated time and/or cost to exceed the
then-cument estimate(s). In such repoit, SirsiDynix shal explin in
reasonable detail the reason(s) for the anticipated time andfor cost
overrun and shall estimate the revision in the estimated time and/or
estimated costs necessary to complete the work. SirsiDynix shall not
perfcrmsuchadd’rﬁonalworkoranymrkpetfonned in excess of any
estimated “cap” identified in the Ordering Form, uniess the Parties have
executed a change order pursuant to section 4C above.

5. HARDWARE.

Risk of loss on all Hardware passes to Customer on SirsiDynix's
placement of the Hardware with a common camier or icensed trucker,
which shall constitute delivery to Customer. Thereafter Customer will be
responsible for risks of loss or damage, except for foss or damage
caused by SirsiDynix in the process of installation. Title to the Hardware
shall pass to Customer on SirsiDynix's placement of the Hardware with a
common carier or licensed trucker,

6. COOPERATION AND ASSISTANCE.

A Cooperation. Customer shall provide SirsiOynix with good faith
ewpemﬁonaMaweeshadrkWﬁomhﬁﬁee,Wquas
may be reasonably required by Si iDynix in order to provide the Services,
mm,mmwm.mmmm,mm.
information, and software inlerfaces %o Customers applications, and
Custnmerpemnnel.asmybereasa\ablyreqqk@edbys&siwmmm
time to time.

B. Personnel; Remote Access. SirsiDynix shall provide reasonably
sufficient personnel to perform the Services required by the Ordering
Form. SirsiDynix's personnel performing the Services may be either
SirsiDynix employees or contractor personnel, and in either case shall
comply with Customer's reasonable rules and regulations while on
Cuslomer's premises. Customer agrees fo provide SirsiDynix with
access to and use of Customer's personnel, facikties and equipment to
the extent necessary for SisiDynix to perform the Services. For
installation of the System, Customer shall ensure that SisiDynix's
assigned technical personnel are able to access the System remotely.
Customer shall be responsible for providing access through any security
measures it deems necessary. SirsiDynix alone shal decide whether
access to the System is sufficient for instaliation purposes. Ordering
Forms may set forth additional detalls regarding SirsiDynix's access to
and use of Customer’s personnel, facilities and equipment.

C. Enforcement Customer shall ensure that all Users and any thid
mn@wmmm&mamm&mdﬂnwmm
shall promptly notify SirsiDynix of any suspected or alleged viotation of the
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terms and conditions of this Agreement and shall provide information to
SirsiDynix with respect to: (i) investigation by SirsiDynix of any suspected or
afeged violation of this Agreement and (i) any action by SirsiDynix to

. enforca the terms and conditions of this Agreement.

7. OWNERSHIP.

A. Software. Al rights not expressly granted in this Agreement are
reserved by SirsiDynix and its licensors. Customer acknowledges that: (j)
alf Software is licensed and not sold; (i) by accepting the license set forth
in this Agreement, Customer acquires only the right to use the Software
and SirsiDynix, or its licensors, shall retein sole and exclusive ownership
and all rights, title, and interest in, including Inteflectual Property Rights
embodied or associated with, the Software and all copies and derivative
works thereof (whether developed by SirsiDynix, Customer or a third
party); and () the Software, including the source and object codes, logic
and structure, constitule valuable trade secrets of SirsiDynix and its
ficensors. Customer agrees to secure and protect the Software consistent
with the maintenance of SusiDynix's and is licensors’ rights in the
Software, as set forth in this Agreement.

B. Developed Materials. SirsiDynix retains all rights, title and interest in
any and afl Developed Materials, all training and procedural materials
used or in any manner employed by SirsiDynix in the provision of
Professional Services or other Services under this Agreement, which may
be developed for Customer through the reimbursed or unreimbursed
efforts of SisiDynix employees or agents. To the extent Developed
Materials may be inciuded with or embodied in any deliverables delivered
to Customer hereunder, SirsiDynix grants Customer, upon full payment of
the applicable fees and charges, a personal, irevocable, nonexclusive,
workdwide, royally-free license to, dwing the License Period, use,
execute, reproduce, display, perform, distribute intemally, and prepare for
infemal use only derivative works based upon the Developed Materials in
each case solely in conjunction with the deliverable provided In
comnection with the Ordering Form. Customer acknowledges that
SirsiDynix may use works for third parties that are based upon, similar or
identical to the deliverable. The hcense restrictions set forth in section 2
apply to Developed Materials.

C. Content. Customer fusther acknowiedges that all Content, excluding
any Customer Data, is proprietary to SirsiDynix or its licensors, and
SirsiDynix or such licensors retain exciusive ownership of the same
throughout the world, including all Infeflectual Property Rights embodied
therein.

D. Customes Data. SisiDynix disclaims ownership of any and all
Customer Data, all bibliographic, authority, item, fine, patron, and other
data loaded to, created and/or entered into Customers database or

supplied to SirsiDynix by Customer.
8. WARRANTIES; DISCLAIMER.

A SirsiDynix Software. SirsiDynix warrants that, for a period of 80 days
from the Go Live Date, the SirsiDynix Software will operate in afl material
respecis in conformity with the Documentation so long as Customer has
incorporated all Exror Corrections and Updates to the SirsiDynix Software
that SirsiDynix has made avaitable to Customer.

8. Remedies. It the SirsiDynix Software does not perform as set forth in
the Documentation, SirsiDynix shall use commercially reasonable efforts
to comrect Emors. As Customer's exclusive remedy for any claim under
this wamranty, Customer shall promptly notify SirsiDynix in writing of its
claim. Provided that such claim is determined by SirsiDynix to be
SirsiDynix's responsibilly, SirsiDynix shall, within 30 days of its recelpt of
Customer's written notice, (i) comect such Errer; (ii) provide Customer
with a plan reasonably acceptable to Customer for correcting the Error; or
(@) # neither (i) nor (i) can be accomplished with reasonable commercial
effosts from SirsiDynix, then SirsiDynix or Customer may terminate the
SisiDynix Software license and Customer will be entitied to an equitable
adjustment in the fees pakl for the affected SirsiDynix Software at
SirsiDynix's discretion. The preceding waranty cure shall constitute
SisiDynix's entire Babifity and Customer's exclusive remedy for cure of
the wamanly set forth herein. If Customer elects not to terminate the
SirsiDynix Software Bicense for the affected portion of the Software,
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Customer waives all rights for the applicable warranty cure set forth
herein.

C. Exclusions. SirsiDynix is not responsible for any claimed breach of
any warranty set forth in section BA or 8B caused by: (i) modifications
made to the System by anyone other than SirsiDynix; (8) the combination,
operation or use of the Systern components with any items not suppled
by SirsiDynix to Customer; (i) Customer’s failure to use any new of
corrected versions of the System components made available by
SirsiDynix; (iv) SirsiDynix’s adherence to Customer’s gpecifications or
instructions; or (v) Customer deviating from the SksiDynix Software
operating procedures described in the Documentation.

D. Professional Services. SirsiDynix wamants that the Professional
Services provided under this Agreement will be performed in a
workmaniike manner consistent with industry standards reasonably
applicable to the performance of such services. Customer’s exclusive
remedy, and SirsiDynix's entire liabilty, shall be the re-performance of
the Service or an equitable adjustment in the fees paid for the affected
Professional Services, at SirsiDynic's discretion. The preceding wamanty
cure shall constitute SirsiDynix's entire liabifity and Customer's exclusive
remedy for cure of the warranty set forth herein.

E. Third Party Software and Hardware. SirsiDynix warrants that it is an
authorized distributor of the Hardware and Thicd Party Software and that
with the execution of the Ordering Form, Customer will have the right to
use the Third PattySoMrahaceordaneewm\u'\em\sand conditions
of the Third Party EULA or of this Agreement if no Third party EULA s
provided.

Hardware warranties shali be govemed by the manufacturer's wamranty.
Such warranties begin on shipment of the third pasty products from the
manufacturer, whether shipment i to SirsiDynix or to Customer.
SirsiDynix makes no warranties of any kind with respect to the Hardware.

Third Party Software wamanties, if any, shall be governed by the terms of
the Third Party EULA. SirsiDynix makes no warranties of any kind with
respect to Third Party Software.

F. Disclaimer. THE WARRANTIES SET FORTH IN SECTION 8A, 8B,
8D AND 8E OF THIS AGREEMENT ARE IN LIEU OF, AND
SIRSIDYNIX, ITS LICENSORS AND SUPPLIERS EXPRESSLY
DISCLAIM TO THE MAXIMUM EXTENT PERMITTED BY LAW, ALL
OTHER WARRANTIES, EXPRESS OR IMPLIED, ORAL OR WRITTEN,
INCLUDING, WITHOUT LIMITATION, (i) ANY WARRANTY THAT THE
SIRSIDYNIX SOFTWARE, DOCUMENTATION,  DELIVERED
MATERIALS OR CONTENT IS ERROR-FREE OR WILL OPERATE
WITHOUT INTERRUPTION OR THAT ALL ERRORS WILL BE
CORRECTED; (i) ANY AND ALL IMPLIED WARRANTIES OF
MERCHANTABIUITY, FITNESS FOR A PARTICULAR PURPOSE, AND
NONANFRINGEMENT, (iii) ANY WARRANTY THAT CONTENT WRLL
BE ACCURATE, RELIABLE AND ERROR-FREE AND (iv) ANY AND
ALL IMPLIED WARRANTIES ARISING FROM STATUTE, COURSE OF
DEALING, COURSE OF PERFORMANCE OR USAGE OF TRADE. RO
ADVICE, STATEMENT OR INFORMATION GIVEN BY SIRSIDYNIX,
ITS AFFILIATES, CONTRACTORS OR EMPLOYEES SHALL CREATE
OR CHANGE ANY WARRANTY PROVIDED HEREIN.

9. FEES, TAXES, PAYMENT.

A. Fees and Payment Terms. Fees or other charges for ficenses,
products, and Services shall be as specified in the Ordering Form. Fees
are exclusive of, and Customer is responsile for, shipping costs.
Invoices shall be considered past due 30 days after the date shown
thereon. Past due balances are subject to the lesser of a 1%% per
month interest charge (18% per annum) or the highest rate allowed by
law. Unless expressly provided otherwise in the Ordering Form, fees paid
or payable for Software licenses or Support are not contingent under any
circumstances upon the performance of any Professional Services
(including implementation services) or Training Services.

B. Taxes. Unless otherwise noted, the prices in this Agreement do not
include taxes. Customer agrees to pay any taxes, other than those
based on SirsiDynix’s net income, arising out of this Agreement. If
Customer has tax exempt status, Customer agrees to send SasiDynix a
copy of its tax-exempt certificate prior to execution of this Agreement.

A
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Customer agrees to indemnify SirsiDynix from any liability or expense
incurred by SirsiDynix as a resukt of Customer’s failure or delay in paying
taxes due.

10. CONFIDENTIALITY.

SirsiDynix es that Customer may be subject to freedom of
information legislation and further acknowledges that such legislation
may take precedence over the confidentiality provisions of this section as
they apply to Customer.

Byv!rtwolth’sAateemeu.meParﬁesmybeexposedtoorbe
provided with certain confidential and progprietary information of the other
Party or third parties, including but not limited to information designated
as confidential in writing or information which ought to be in good falth
considered confidential and proprietary to the disclosing Parly
("Confidential Information”). Confidential Information of SirsiDynix
andfor its icensors includes but is not limited to the terms and conditions
(but not the existence) of this Agreement, afl trade secrets, software,
source code, object code, specifications, as well as results of testing and
benchmarking of the Software or other services, product roadmap, data
and other information of SireiDynix and its Hicensors relating to or
embodied in the Software or Documentation. SirsiDynix’s placement of a
copyright notice on any portion of any Software or any update to such
Software wili not be construed to mean that such portion has been
published and wi not detogate from any ciaim that such portion contains
proprietary and confidential information of SireiDynix.

Except as expressly penmitted by law, each Party will protect the others
Confidential Information from unauthorized dissemination and use the
same degree of care that each such Party uses to protect s own non-
pubtc and confidential information, but in no event less than a reasonable
amourdt of care. Neither Party will use the others Confidential
tnformation for purposes other than those necessary to directly further the
purposes of this Agreement. Neither Party will disclose to third parties
the other's Confidential Information without prior written consent of the
other Party.

Information shall not be considered Confidential Infonmation to the extent,
but only to the extent, that the disclosing Party can establish that such
information (7) i6 or becomes generally known or available to the public
through no fault of the receiving Party; (i) was in the receiving Party's
possession before receipt from the disclosing Party; (iii) is lawfully
obtained from a third party who has the right to make such disclosure; {iv)
has been independently developed by one Party without reference to any
Confidential Information of the other; or (v) is required to be disclosed by
hwpcwidedﬂuereceivthaﬂyhasprompﬂymﬁﬁedmedisctosmg
Patyo(aﬂneqnﬁumrtandalbwedmedisdosing Party a reascnable
time to oppose such requirement.

11. CUSTOMER'S RIGHTS TO PRIVACY.

Wamwmwmﬂawfb‘epﬁv&yaﬂddaﬁa
wubdbnhmaﬂmm.cwmmmtoprmndepemnal
information t SirsiDynix on behalf of third parties (including, Customer's
contacts, partners, patrons, and administrators) as past of this Agreement.
Customer represents and wamants that it will comply with any applicable
hws!opcwidemlbestowobhhpemmmmanysudﬂndwwuals
to allow sharing of their personal information with SirsiDynix for the purpose
dms&mixovlsageﬁstobcﬁahecwumfsagreemnNand
relabed services. No personal information will be disseminated by SirsiDynix
toarwﬁidpm’ﬁee.exeeptaseomentedtoby&&omronequiredbylaw.
Customer consenls fo SisiDyniX's and ils agents' use of the contact

provided by Customer for puposes of administering its
mwmm,ammﬂedmamm
Wzd\aﬁ\gdmﬁmﬁmwﬁnm"\efs deslignated
representatives, partners, patrons, and administrators for such purposes,
including aliowing such individuals to update Customer's contact
information on Cusiomer’s behalf.

12. INDEMNIFICATION.

SirsiDynix will defend or settie, at its option and expense, any action, suit
or proceeding brought against Customer that the SirsiDynix Software or
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SaaS Services infiinge a third party’s intellectual property rights ("Claim”®).
For purposes of this section, “intellectual property righls” means any USA
patent, registered copyright, trade secret or registered trademark.
SirsiDynix will indemnify Customer against all damages and cosls
attributable exclusively to such Claim, provided that Customer @)
promptly gives written notice of the claim to SksiDynix; (8) gives
SirsiDynix sole control of the defense and seftiement of the Claim; (i§)
provides SirsiDynix, at SirsiDynix's expense, with all available information
and assistance relating to the Claim and cooperates with SisiDynix and
its counsel; (iv) does not compromise or settie such Claim; and (v) is not
In material breach of any agreement with SirsiDynix.

SirsiDynix has no obligation to the extent any Claim resulls from: ()
Customer having modified the SirsiDynix Software or SaaS Setvices or
used a releasa other than a current unaliered release of the SirsiDynix
Software, if such an infringement would have been avoided by the use of
a cumrent unaltered release of the SirsiDynix Software or SaaS Services,
or (i) the combination, operation or use of the SimiDynix Software or
Saa$S Services with software or data not provided under this Agreement.

If it Is adjudicated that an infringement of the SirsiDynix Software or SaaS
Service by itself and used in accordance with this Agreement infringes
any USA patent, registered copyright, trade secret or registered
trademark, SirsiDynix shall, at its aption: (i) procure for Customer the right
to continue using the SirsiDynix Software or the SaaS Service; (ii) replace
or modify the SirsiDynix Software or the SaaS Service so it becomes non-
infringing; or (i) (a) with respect to the SirsiDynix Software license:
remove the SirsiDynix Software in question and refund s net book value
based on a straight-line basis over a five year period commencing on the
Go Live Date and (b) with respect to SaaS Services: terminate such
Service and refund any prepaid fees for SaaS Services afler the date of
termination.

This section states SirsiDynix's entire obligation to Customer and
Customer’s scle remedy for any claim of infringement.

13. LIMITATION OF LIABILITY.

TO THE FULLEST EXTENT PERMITTED BY LAW, SIRSIDYNIX'S
TOTAL LIABILITY (INCLUDING ATTORNEYS FEES AWARDED
UNDER THIS AGREEMENT) TO CUSTOMER AND ANY THIRD
PARTIES UNDER THIS AGREEMENT, EXCLUDING LIABILITY
PURSUANT TO SECTION 11 (indemnification), WiLL BE LIMITED TO
THE PAYMENTS MADE BY CUSTOMER DURING THE PREVIOUS 12
MONTHS FOR THE PRODUCT OR SERVICE WHICH IS THE
SUBJECT MATTER OF THE CLAIM. IN NO EVENT WILL SIRSIDYNIX
BE LIABLE TO CUSTOMER FOR ANY INDIRECY, SPECIAL,
INCIDENTAL, EXEMPLARY PUNITIVE, TREBLE OR
CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT LIMITATION,
LOSS OF BUSINESS, REVENUE, PROFITS, GOODWILL, USE, DATA,
OR OTHER ECONOMIC ADVANTAGE), WHETHER BASED ON
BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE),
PRODUCT LIABILITY, OR OTHERWISE, AND WHETHER OR ROT
SIRSIDYNIX HAS PREVIOUSLY BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES. IN NO EVENT SHALL
SIRSIDYNIX BE LIABLE FOR ANY INCIDENTAL, CONSEQUENTIAL,
(NCLUDING, WITHOUT UIMITATION, LOSS OF BUSINESS,
REVENUE, PROFITS, GOODWILL, USE, DATA, OR OTHER
ECONOMIC ADVANTAGE) INDIRECT, SPECIAL, EXEMPLARY,
PUNITIVE, OR TREBLE DAMAGES ARISING FROM CUSTOMER’S
OR ITS USER'S USE OF THE WEBSITES, CONTENT OR DATABASE
IN ANY MANNER, INCLUDING WITHOUT LIMITATION ANY CLAIM
RELATING TO THEIR USE OR INABILITY TO USE THEM, OR THE
ACCURACY OF THEIR CONTENT. NO CLAIM ARISING OUT OF THIS
AGREEMENT, REGARDLESS OF FORM, MAY BE BROUGHT MORE
THAN THE SHORTER OF TWO YEARS OR THE MINIMUM PERIOD
ALLOWED BY LAW AFTER THE CAUSE OF ACTION HAS
OCCURRED. THIS SECTION SHALL SURVIVE FAILURE OF ANY
EXCLUSIVE REMEDY.

CUSTOMER INITIAL
DATE INITIALED

14. TERM AND TERMINATION.

A. Term. The initial term of this Agreement shall commence upon
execution of this Agreement and shall be a minimum of three (3) years.

B. Termination. Either Party may terminate this Agreement immediately
upon written notice if the other Party commits a non-remediable material
breach of this Agreement or if the other Party fails to cure any remediable
material breach or provide a waitten plan of cure acceptable to the non-
breaching Party within 30 daye of being notified in writing of such breach.
Customer acknowledges that its distribution or use of the Software or
SaaS Services in violation of this Agreement constitutes a non-
remediable material breach. Following termination of this Agreement (for
whatever reason), each Party will deliver to the other any property of the
other Parly in its possession or control in good condition, reasonable
wear and tear excepted. Upon SirsiDynix's request, Customer agrees to
cerlify that it has retumed or destroyed all copies of the Software,
Developed Materials and Confidential Information and acknowledges that
its rights to use the same ase refinquished. Neither Party will be liable for
any damages arising out of the termination of this Agreement, provided
that such termination will not affect any right to recover damages
sustained by reason of material breach or any payments owing under the
Agreement.
Where the non-breaching Party has a right to terminate this Agreement,
the non-breaching Party may at its discretion either terminate this
or the applicable Ordering Form, or terminate this Agreement
in respect of those paits of the Agreement which can be severed from the
remainder and which provide for the performance of those obligations
which the breaching Party has not performed.

15. GENERAL.

A. Force Majeure. The Parties will exercise every reasonable effort to
meet their respective obligations hereunder but shall not be liable for
delays resufting from force majeure or other causes beyond their
reasonable control. This provision does not relieve Customer of its
obligation to make payments then owing.

B. Assignment. SirsiDynix may assign this Agreement ard all of its
rights and obligations herein without Customer's approval to a successor
by operation of law, or by reason of the sale or transfer of all or
substantially all of its stock or assets to another entity. Neither Parly may
otherwise assign or transfer this Agreement without the prior wriiten
consent of the other Party, which shall not be unreasonably withheld.

C. Notice of US. Govermnment Restricted Rights. If the Customer
hereunder is the U.S. Government, or if the Software are acquired
hereunder on behalf of the US Govemment with U.S. Government federal
funding, notice is hereby given that the Software are commercial
computer software and documentation developed exciusively at private
expense and are fumished as follows: *U.S. GOVERNMENT
RESTRICTED RIGHTS. Software delivered subject to the FAR 52.227-
19. All use, dupkcation and disclosure of the Software by or on behaif of
the U.S. Govemment shall be subject to this Agreement and the
restrictions contained in subsection (c) of FAR 52.227-19, Commercial
Computer Software - Restricted Rights (June 1887)".

D. Export. If Customer exports any of the Software, It must comply fully
with all relevant export laws and regulations of the United States to
ensure that the Software is not exported, directly or indirectly, in violation
of United States law. Customer shall not knowingly, directly or indirectly,
without prior writlen consent, if required, of the office of Export
Administration of the United States Department of Commerce, or the
United States Department of State, export or transmit any of the Software
to any country or organization to which such transmisslon is restricted by
applicable regulations or statutes.

E. Nonddiscrimination. Neither SirsiDynix, nor any officer, agent,
employee, or subcontractor of SirsiDynix, shafl discriminate in the
treatment or employment of any individual or groups of individuals on the
grounds of race, color, religion, national origin, age, sex or physical
handicap directly, indirectly or through contractual or other arrangements.

F. Non-solicitation. For a period of one year following the Effective
Date, neither party will solicit for employment directly or through other
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parties, without the other party's written permission, any individual
employed by the other party.

G. Compliance. Durk!gunlemolmAgrmentaMforapetiodof
one year following its termination, Customer shall maintain and make
available to SirsiDynix records sufficient to pemmit SirsiDynix or an
independent auditor retained by SirsiDynix to verify, upon ten days’
writen notice, Customer's full compliance with the terms and
requirements of this Agreement. Such audit shall be performed during
regular business hours. If such verification process reveals any
norcompliance by Customer of this Agreement, Customer shall
reimburse SirsiDynix for the reasonable costs and expenses of such
verification process (including, but not Emited to the fees of an
independent auditor) incurred by SirsiDynix, and Customer shall promptly
cure any such noncompliance; provided, however, that the obligations
under this section does not constitute a waiver of SirsiDynix's termination
rights.

H. WNotices. Any notice required or pefmitted to be sent under this
Agreement shall be delivered by hand, by overnight coutier, by pdf via
emalil, or by registered mail, retum receipt requested, to the address of
the Parties first set forth in this Agreement or to such cthes address of the
Parties designated in writing in accordance with this subsection.

). Relationship. This Agreement is not intended to create a
partnership, franchise, joint venture, agency, or a fiduciary or employment
relationship. Neither Party may bind the other Parly or act in a manner
wiiich expresses or implles a relationship other than that ot independent
contractor.

J. Invalidity. If any provision of this Agreement shall be held to be
invalid, filegal or unenforceable, the validity, legaiity and enforceabiilty of
the remaining provisions shall not in any way be affected or impaired.

K. Survival The following provisions will survive any tenmination or
expiration of this Agreement or an Ordering Form: 1, 28, 2C, 2D, 6C, 7,
8B, 8C, 8F, 9, 10, 12, 13, and 14.

L. No Waiver. Any express waiver or failure to exercise promptly any
right under this Agreement wil not create a continuing waiver or any
expectation of non-enforcement.

M. Modification. No modification to this Agreement will be binding
unless in writing and signed by an authorized representative of each
Party.

N. Section Headings. Headings and titles used in this Agreement are
for reference pusposes only and shall not be deemed a part of this
Agreement.

O. Entire Agreament. This Agreement constitutes the Partles’ entire
agreement refating to ils subject matter. it cancels and supersedes all
prior or contemporaneous oral or written communications, requests for
proposals, proposals, conditions, representations, and wamanties, or
other communication between the Parties relating to its subject matter
during its temn. It also replaces any prior contractual agreements

" between the Parties for SirsiDynix-provided products and services.

P. Order of Precedence. In the event of a conflict between an
Ordesing Form and this Agreement, this Agreement shall prevail,
provided, however, that such standard variable terms such as price,
quantity, tax exempt status, payment terms, shipping instructions and the
ke shall be specified on each Ordering Form. All pre-printed terms of
any Purchase Order executed priof to or after this Agreement shall have
na effect. in the event of a conflict between the terms of this Agreement
and a Third Party EULA, the Thixd Party EULA will take precedence over
the terms of this Agreement in accordance with section 2C.

Q. Third Party Beneficiaries. All rights and benefits afforded to
SirsiDynix under this Agreement shall apply equally to the owner of the
Third Party Software with respect to the Third Party Software, and such
third party is an intended third party beneficiary of this Agreement, with
respect to the Third Party Software.

R. Counterparts. The Parties agree that this Agreement may be
executed i one or more counterparts, each of which shall constitute an
enforceable original of the Agreement, and that facsimile signatures shall
be as effective and binding as orginal signatures.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK

CUSTOMER INITIAL

/2

DATE INITIALED

SIRSIDYNIX PAGE 6
CONFRIDENTIAL AND PROPRIETARY



IN WITNESS WHEREOF, the Parties have caused this Agreement, which shall inure to the benefit of and be binding upon the successors of
the respective Parties, to be signed and entered as of the Effective Date.

SIRSIDYNIX

By:

Printed Name: _C”lsmﬁ_'&nm.sm&_

Title: (o
Date: 27 Apr\l 2004
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