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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
NO: 5:11-CV-00728-D

UNITED STATIONERS SUPPLY CO.

Plaintiff,
V.

ORDER
BRADLEY P. KING,

Defendant.

M N’ N N N N N N N

Pursuant to Rule 45(c)(@)(i) of the Federal Rules of Civil Procedure, Plaintiffited
Stationers Supply Co. (“United”) moves the Court for an order compelling thirgllpmaresource,
Inc. (“Lonesaurce”) to produce items it withheld from itesponse to aubpoena served on it by
United (DE-23). Lonesource has responded {BE, and accordingly, the matter is ripe for
adjudication. Pursuant to 28 U.S.C. 8§ 636(b), this matter has been referted tmdersigned.
For the reasons stated hereihe motion to compel is dewievithout prejudicein part and
otherwise denied

l. BACKGROUND

The instant motion to compel arises from a dispute involvigG8contractbetween United
and Lonesource. The doact is the subject of a parallel action currently pending before this

Court, Lonesource, Inc. v. United Stationers Supply Co., No.-61220033-D (“Lonesource

action”). In the instant case, United alleges that Lonesource’s president, defendany Bradle
King (“King”), committed fraud by misrepresenting to United that Lones®awas in compliance

with the 2008 contract. Compl. 11 12, 34,-DE United believes, based part upon discoery it
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obtained in thelLonesource action, that King used informatio obtained from Lonesource’s
attorneys to craft hiallegedlyfraudulent misrepresentations. As such, United seeks to discover
the substance of communications between Lonesource, its attorneys, andTKirthat end,
United served Lonesource with a subpoena demanding productioteoéglia, “[a]ll e-mails and

other documents sent from or to (including cc’s) Brad King between September 2, 2010 and
September 10, 2010 concerning [United] includingaals on which Galen Boerema, Robert Van
Arnam, MichaelLord, Aaron Spencer, or any other William Mullins attorney (and/or employee)
was involved.” Ex. A, DE23-1. The subpoena also requests similanagls sent between
February 2, 2010 through March 25, 2010, April 21, 2010 through August 5, 2010 and Qg¢tober
2010 through November 16, 2010.

Lonesource objected to the subpoemal provided a privilege log claiming attornelient
and/or workproduct protection of fortyine documents. United argues that the withheld
documents are not shielded by ateyralient privilege orwork-product priviege and should be
produced Alternatively, Unitedseeks an order compelling Lonesource to produce framera
inspection those withhelshaterials responsive theé subpoena.

1. DISCUSSION

Where, as here, a party subpas documents in accordance with Federal Rule 45, the
person commanded to produce the documents may serve a written objection to production withi
fourteen days. Fed. R. Civ. P. 45(c)(2)(B). The serving party may mheve‘the issuing court
for an orde compelling production or inspection.” Fed. R. Civ. P. 45(c)(2)(B)(). When a
personsubject to such subpoemathholds information based upattorneyelient privilegeor
trial preparation protectiomthepartymust “expressly make the claim” andescibe the nature of
the documents, communications, tangible things in a manner that, without revealing
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information itself privileged or protected, will enable faties to assess the claim Fed. R. Civ.
P. 45(d)(2pA)(i) -(ii) .

Here, Lonesourclas closen to meet its olglations under Fed. R. Civ. P. 45(9)&
producing a privilege logappropriatelysupported by an affidavit from KingSee United States
v. Gordon, No. 4:0CV-156D, 2008 U.S. Dist. LEXIS 31917, at#*2(E.D.N.C. April 17, 2008)
(noting that, in addition to a privilege log, “[p]referably, a party claiming thevilpge
demonstrates that the privilege applies through affidavits from knowledgeabbagigrsThe
“standard for testing thedequacy of the privilege log is whether, as to each dodumeaets
forth facts that, ittredited, would suffice to establish each element efpttivilege or immunity

that isclaimed’” Neuberger Berman Real Estate Income Elmgl v. Lola Brown TrusiB, 230

F.R.D. 398, 406 n.14 (D. Md. 200&8)uotingGolden Trade, S.r.L. v. Lee Apparel Co., No. 90 Civ.

6291, 1992 U.S. Dist. LEXIS 17739,%d2-13 (S.D.N.Y. 1992)) “The focus is on the specific
descriptive portion of the log, and not on conclusory invocations of the privilege opnartiet
rule, sincethe burden of the party withholding documents cannotdiseharged by mere
conclusory oripse dixit assertions’! 1d. (quotation marks and citation omittedjn Gordon,
supra, the district court opined that the proponent of the assertedegeuvihust clarify
the identity of the sender, the recipient(s), the privilege or doctrine akserte

.. . the person or entity asserting the privilege, the date the document was prepared,

[the person preparing] the document, the date the document was secgived,

the mode of transmission, . . . the person or entity for whom the privilege is being

claimed . . . , [and] whether the document was copied to anyone else or shown to
any third party.

2008 U.S. Dist. LEXIS 31917, at *3.

Reviewing the privilegéog submitted by Lonesource in the instant case, the undersigned

finds that manyof the entries fail to sufficiently desbe the communications so as to enable
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United let alone this Court, tadequatelyassess the clasrof privilege. See Fed.R. Civ. P

45(d)(2)(A)(i)(ii); Brainware, Inc. v. Sca@ptics, Ltd, No. 3:11cv755, 2012 U.S. Dist. LEXIS,

at *7 (E.D. Va. July 12, 2012) (emphasizing the importance of adequate privilege log
descriptions). For instancé,onesource claims attornejient privilege and workproduct
protection for an -enail sent September 7, 2010 by David Ryan to Brad King, Stacey King, and
Alex Sossaman. Thermaail is described as “fgnail commenting on earlier email in String from
Galen Boerema.” Privilege Log, Ex. Bates NoLONE45438-LONE45439DE-24-5. While
Lonesource identifies Galen Boeremaasattorneysee Aff. King 1 4, Ex. 4, DE31-5,neither the
sender nor the recipients of theamail are nameds attorneys. Thus it is unclear how this
particular communication euld be protected as a confidential communication between attorney
and client “[A] document, which is not privileged in the hands of the client, will not be imbued

with the privilege merely because the document is handed over to the attortseym v.Bank of

Am., N.A, 177 N.C. App. 406, 411, 628 S.E.2d 458, 48R06) (quotingMason C. Day

Excavating, Inc., v. Lumbermens Mut. Cas. Co., 143 F.R.D. 601, 607 (M.D.N.C. 1992)) (holding

that business -mails copied to attorneys for informational purposesrennot protected by
attorneyelient privilege). Nor does the description indicate that the “earlier email in String from
Galen Boerema” includelegal advice given in anticipation of litigaticso as to qualify for
work-product protection. See Isom, 177N.C. App. at 413, 628 S.E.2d at 463 (“it goes without
saying that any otherwise business emails, copied to an attorney, are noegrbyettie work
product doctrine solely due to the fact they were sent during a time when the business i
anticipating litigation”). For similar reasgnisis unclear how an e-mail sent October 4, 2010 by
Jane Toth to Brad King, described as “Email string re: forwarding docume iiotméy] Howard
Satisky” qualifies for worlproduct or attorneglient protection. Privilege Log, Ex. 4, Bates No.
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LS0615, DE-24-5.

The undersigned will allow Lonesource ten (10) days following entry of this ¢oder
amendthe descriptions contained its privilege logwith regard to the following documents
identified by their Bates stamp nbers: LONE045424, LONE45428, LONEA45431,
LONEA45438LONE45439, LONE45440, LONE454410NE45443, LONE45444,
LS05444S0546, LS0544.S0550, LS0554.S-0552, LS0554.S0554, LS0558.S0561,
LS05691S0571, LS0572, LS0573, LSO0575, LS08730578, LS0583.S0586,
LS0587LS0590, LS0615, LS616, LS06150619, and LS062628. The amended
descriptions should full§set[] forth facts that, if credited, would suffice to establish each element
of the privilege or immunity that is claimedYeuberger230 F.R.D. at 406 n.14, e “manner
that, without revealing information itself privileged or protected, will enable prties to assess
the claim.” Fed. R. Civ. P. 45(d)(2)(A)(@. For ease of reference and to enhance the Court’s
understanding of the issues, Lonesourceukh include with its amended privilege log a list
identifying all persons (particularly attorneys) named in the amended peiideg whether as
recipients, senders, or subjects-ohails. Once the amended privilege log is filed with the Court,
United shall have five (5) days to file a response indicating its position on whethenémeled
descriptions are sufficient to invoke the privileges claimed by Lonesourbe.undersigned will
thenreview the amended privilege log, along with United’s responsgetermine whether the
above-listed docuents are privileged

The remaining documents identified by Lonesource in its privilegshog confidential
communications between attorney and client and will be accorded protedti@attorneyclient
privilege protects communications if:

(2) the relation of attorney and client existed at the time the communication
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was made, (2) the communication was made in confidence, (3) the communication
relates to a matter about which the attorney is being professiauaisulted, (4)

the communication was made in the course of giving or seeking legal advice for
proper purpose although litigation need not be contemplated and (5) the client has
not waived the privilege.

State v. Murvin, 304 N.C. 523, 531, 284 S.E.2d 289, 294 (1981 177 N.C. App. at 411, 628

S.E.2d at 462 The Supreme Coudf North Carolinahasrecently emphasized that “the pubbc’
interest in protecting the attornelient privilege is ndrivial consideration . . . . The privilege has

its foundation in the common law and can be traced back to the sixteenth century.” Dickson v.
Ruchg  N.C. , S.E.2d _, 2013 N.C. LEXIS 56, at *15 (Jan. 25, 2013) (quiotieg
Miller, 357 N.C. 316, 328, 584 S.E.2d 772, 782 (2003)Jhe privilege is intended to encourage

full and frank communication between attorneys and their clients and thehgtprbroader

public interests in the observance of law and the administration of justite. (quotingSwidler

& Berlin v. United States24 U.S. 399, 403 (1998) (citations and quotation marks omitted)).

Lonesource’s privilege log and the supporting affidavit by King show direct, conatlenti
communications between attorneys and their Lonesource clients regaghhgdvice about the
relationshipand potential litigation between Lonesource and United. For exammlemail
dated September 3, 2010 sentatigrney Daniel Cahill t@rad Kingand copied to attorneys Rob
Tyler and John W. O’Haleegarding “potential aarses of actiofor Lonesourcéclearlyqualifies
as aprivileged attorneyelientcommunication Privilege Log, Ex. 4, Bates No. LS058850543,
DE-24-5. The affidavit by King supports this conclusion. King avers th@ainreceiving a
September 1, 2010 letter from Unitateging breals of contracby Lonesourcand demanding an
audit, Lonesource reasonalbiglieved that litigation was imminent and contacted its attorneys for

legal advice. Aff. King 1 1 13, 16, DE-31-5; United Sept. 1, 2Qditer, Ex. 2, DE-31-5.



United argues, howev, that the communicatiershould not be protected because King
did not seek legal advice “for a proper purpose.” Instead, asserts United, King sougif@dvi
the purpose of perpetuating fraud against United with regard to the 2008 cor8eatifially,
United contends that King consulted with Lonesource attorneys before sen8amgember 10,
2010 letter asserting that Lonesource was in compliance with the 2008 contracd &Jgiies
that King’s assertion of compliance was fraudulent, and ds ang legal advice received by King
before drafting the letter is discoverable undee crimefraud exception to teorney<lient
privilege United asks the Court to compel the communications or, alternatively, to canduact
camerareview.

Under the crimefraud exception, communications otherwise protected by the
attorneyelient privilege lose their protection if the lawyer is consulted in furtherancea of
continuing or contemplated crime or frau&ee Miller, 357 N.C. at 338, 584 S.E.2d at 788;

United States v. Zolin, 491 U.S. 554, 563 (198%joweverthe crimefraud exception is narrow

and
[b]efore engaging inn camera review to determine the applicability of the
crimefraud exception, “the judge should require a showing of a factual basis
adequate to support a good faith belief by a reasonable per€Galdivell v. District
Court, 644 P. 2d 26, 33 (Colo. 1982), thatcamera review of the materials may
reveal evidence to establish the claim that the cfnangd exception applies.
Zolin, 491 U.S. at 57Zeealso Miller, 357 N.C. at 336, 584 S.E.2d at 788 (trial court may conduct
in camera review only if “the party seeking the information has, in good faith, come forwaind wi
a nonfrivolous assertion that the privilege does not applfRgviewin camera should not be

conducted aa mere fishing expedition.See Miller, 357 N.C at342, 584 S.E.2d at 7981, Zolin,

491 U.S. at 571 (“There is no reason to permit opponents of the privilege to engage in gsoundle



fishing expeditions, with the distti courts as their unwitting (and perhaps unwilling) agents.”).
This is in part because the routine usenofamera inspections places “the policy of protecting
open and legitimate disclosure between attorneys and clients at undue risk” and burdens the
district courts called upon to review large recordlin, 491 U.S. at 571.
Here, United argues that Lonesource’s privilege log supplies the ngcessdence of
fraud, in that the log reveals that King consulted with Lonesource’s attorneyslyaiagdhe
2008 contract and drafting the September 10046tter to United. But this evidence falls far
short of that necessatty indicate that King consulted with Lonesource attorneys for the puopose
with theintentof committing fraud, particularly ifight of the September 1, 2010 letter sent by

United accusing Lonesource of breach afitcact and demanding an audifee Glaxo, Inc. v.

Novopharm Ltd. 148 F.R.D. 535, 5445 (E.D.N.C. 1993) (denying motion to vitiate

attorneyelient privilege where maant failed to present sufficient evidence of intent to commit
fraud to overcome privilege). Further, whether a breach of the 2008 contract in factddsurr
hotly disputed by the parties in the parallehesource action. If no breach of caract occured,

the fraud claim against King is obviated. United’s argummegarding its evidence of King's
alleged fraudessentially asks the Court to determine that Lonesource was not in commliinc
the 2008 contract. This, the undersigned declines to Because United has presented
insufficient evidence to show that the crifineud exception applies to the documents the
undersigned has found to be protected by attodhiegt privilege, United’s motion to compel or,
alternatively, foin camera review ofthese documents is denied.

1. CONCLUSION

In summarythe parties are directed as follows:
1. Lonesourcéhasten (10) days following entry of this order to amend the descriptions
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contained in its privilege log with regard to: LONE045424, LONE45428,
LONE45431, LONE45438LONE45439, LONE45440, LONE454410NE45443,
LONE45444, LS0544.S0546, LS05441.S0550, LS0551.S-0552, LS0553.S0554,
LS0555LS0561, LS0569.S0571, LSO0572, LS0573, LS0575, LSOH730578,
LS0583LS0586, LS0581.S0590, LS0615, LS616, LS06150619, and
LS0624628.

2. Once the amended privilege log is filed with the Court, United shall havéiiviays
to file a response indicating its position on whether the amended descriptions are
sufficient to invoke the privileges claimed by Lonesource.
Accordingly, United’s motion to compel (BE3) the abowdisted documents is DENIED
WITHOUT PREJUDICE at this time. United’s response to Lonesouroeénded privilege log
will be considered a revised motion to compel. Should Lonesource fail to tineedy Bimended
privilege log, United’'sevisedmotion to compel will be granted as to the abbsted documents.
For the reasons set forth herein, United’s motion to compel the remaining documents
contained in Lonesource’s privilege log, not listed above, is DENIED.

DONE AND ORDERED in Chambers Rialeigh, North Carolina oRriday, Februaryl,

2013.

Il f L
y Ve
WILLIAM A. WEBB
UNITED STATES MAGISTRATE JUDGE




