IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION ‘
No. 5:18-CV-331-D
CITY OF FAYETTEVILLE,

Plaintiff,

SECURITY NATIONAL

)
)
)
)
v. ) ORDER
)
INSURANCE COMPANY, )

)

)

Defendant.

On June 1, 201 8, the City of Fayetteville (“Fa&etteville” or “plainttfP’) filed a complaint in
Cumberland County Superior Court against the Security National Insurance Company (“SNIC” or
“defendant™) for breach of contract [D.E. 1-1]. On July 5, 2018, SNIC removed the action to this
court [D.E. 1]. On March 28, 2019, SNIC moved for summary judgment [D.E. 15] and filed a
memorandum m support [D.E. 16], a statement of material facts [D.E. 17], and an appendix [D.E.

18]. On April 17,2019, Fayetteville responded in opposition [D.E. 19-21]. OnMay 1,2019, SNIC

replied [D.E. 22-24]. As explained below, the court grants SNIC’s motion for summary judgment.

L
In August 2015, Fayetteville reduested propcsals for a ‘.ccnstructiorzl .pro;iect to remove
accumulated sediment in and along a creek located in Fayetteville.- ‘S;ce [D.E.k 17] 92; [D.E.20]
2. The project area was “a lcw-lying area with high txmisture content within an active waterway.”
[D.E. 17] 9 3; see [D.E. 20] ] 3. On September 30, 2015, Fayetteville accepted -a.bid. fcr the project
from Michael Walker, d/b/a Impera Contracting (“Irupeta”), and entered into a‘ccnttact With Impera.

See [D.E. 17] 1 4; [D.E. 20] 1 4. The contract stated that Impera was teéponsibie for any damages
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to Fayeﬁeville’s property or for losses arising out of any injury to any person or damage resulting
from Impera’s negligence. See [D.E. 17] ] 5; [D.E. 20] 5. The contract also required Impera to
maintain commerciai general liability (“CGL”) insurance with policy limits of $1,000,000 per
occurrence and $2,000,000 in aggregate. See [D.E. 17]46; [DE.20]96.

SNIC issued Impera a CGL policy, effective from September 3,.201 5, to September 3,2016.
See [D.E. 17] § 1; [D.E. 20] ] 1. First, the policy defined various terms. The policy defined
“property damage” as “[p]hysical injury to tangible property, including all resulting loss of use of
that property” or “[I]oss of use of tangible property that is not physically injured.” [D.E. 17]722;
[D.E. 1-1] 54. The policy defined an “occurrence’; as“an accident, including ccntinuous or repeated
exposure to substantially the same general harmful conditions.” [D E. 17] 1I 22; [D E. l l] 53.

Second, the pohcy excluded coverage for “property damage” to

&) That particular part of real property on ywhich [the msurcd] or any contractors
* * or subcontractors working directly or indirectly on [the insured’s] behalf are
performing operations, if the property damage arises out of those operations;

or . o _

(6)  Thatparticular part of any property that must be restored, repaired or replaced
because [the insured’s work] was incorrectly performed on it.

[D.E.‘ 17] 1 23 (quotation omitted); [D.E. 1-1] 43—44. Finally, tne policy required Impera to notify
SNIC “as soon as practicable of an ‘occuncnce’ or any offense which may rcslﬂt m aclaim.” [D.E.
171924; [DE. 1-'1] 49. Should a plaintiffbring a claim against Impers, the poiiéy required Impera
to notify SNIC as soon as practlcable and to send “nnmedlately” to SNIC “coples of any demand,
notices, summonses or legal papers recelved” and cooperatc w1th SNIC in settling or mvestlgatlng
the lawsuit or claJm. [D.E. 171 9124; [D.E. 1-1] 49—50.

In October 2015, Impera began to perform under the contract. The parties agree that, with

aproperly-sized trackhoe, Impera’s employees could have operated the trackhoe from the creek bank
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to remove sediment from the creek bed. See [D.E. 17]{ 7; [D.E. 20] ] 7. However, Impera used
at least one undersized trackhoe. See [D.E. 17]18; [D.E. 20] 1 8. On October 24, 2015, an Impera
employee drove a trackhoe off the creek bank and into the creek bed, and the trackhoe got stuck. See
[D.E. 17] 19; [D.E. 20] 19.! Rather than using a tow vehicle or similar equipment to extract the
trackhoe, Impera’s employees attempted “several self-help measures that only made matters
significantly worse.” [D.E. 17] 1Y 10-11; [D.E. 20] 1 10-11, 13b; [D.E. 23] ] 13b. _For example,
Impera’s employees tried to use a smaller excavator to dig the trackhoe out of the creek bed, which
caused the trackhoe to sink further into the creek bed, destablhzed the creek bank, and endangered
abunedsewerlme See [D.E. 17]1[12 [D.E. 20]1[122

When Fayettev111e stafflearned of the s1tuat10n, they “1ssued an 1mmed1ate stop work order.”
[D.E.17]913; [D E.20]9q13. Fayettev111e then undertook steps to extract the trackhoe and prevent
damage to and fa11ure of the sewer line. See [D. E. 20] 1 13e—13f [D. E 23] 1]1[ 13e-13f.
Fayetteville temporanly rerouted the sewer line, something that Fayettevﬂle argues was: necessary
See[D.E. 1719 14' [D.E. 20] | 14. Fayetteville then hired another company to extract the trackhoe
from the creek bed, who did so successfully without damaging the sewer lme See [D.E. 17] 114;
[D.E. 20] 9 14 [D E. 23]9 14a. Fayetteville mcurred $110, 094 58 in costs for temporanlybypassmg

the sewer line and extracting the trackhoe from the creek bed. See [D.E. 20] { 15; [D.E. 21-7]

! The parties’ statements of material facts state that this event occurred onor about October
24,2016. See [D.E. 17]19; [D.E. 20] 9. '

© 2 Fayetteville maintained a buried, 24-inch diameter sewer line “just"above the creek bed
where the trackhoe got stuck.” [D.E. 20] 1 13a—13b; see [D.E. 20] 11 13a—13b. When the trackhoe
got stuck, its body “was lodged within ten to fifteen feet of the sewer line” and its bucket was lodged
“on top of the sewer line.” [D.E. 20]  13b. Fayetteville notes that the soil surrounding the buried
sewer line “provide[s] important protection and stabi]ity for the line.” Id. 1[ 13d see [D'E 23] 1[ 13d.
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29-33.3 Fayetteville demanded that Impera repay it for these costs. Sie' [DE 17] 116; [DE 20]
9 16. | | N o
To recover its costs, Fayetteville engaged personnel at the ‘North: Caro]ma League of
Municipa]ities (“NCLM”). See [D.E. 20] § 16a; [D.E. 23] 1 16a. NCLM assigned Charlotte Martin
(“Martin”), a property and liability claims adjuster, to represent Fayetteville. | See [DE v20] 9 16a;
[D.E. 21-7] ] 1-2. OnNovember 4, 2015, Martin notified Impera that she represented Fayetteville
in its recovery claim, that she was investigating the claim, and that Impera may be liable for costs
exceedmg $100 000 00. See [D.E. 20] q 16b; [D.E. 21-7] 6. Martin also told Impera to notify its
insurance cartier. See [D.E.20]q 16c At the ume Martm believed that AmTrust North Amenca
.(“AmTrust”) was Impera s hablhty carrier and sent copies of her letter to AmTrust adjusters. See
1d [D E 21-7] 6 In February 2016, Martin concluded her mvesugatron, determmed that Impera
was respons1ble for Fayettevﬂle s damages, and asked Impera to pay Fayettevﬂle s costs See [D.E.
20] 1[ 16e OnAugust 23, 2016, AmTrust closed 1ts ﬁle on the case. Seeid. 1[ 16f OnAugust 24,
2016 SNIC demed Fayetteville’s claim on the grounds that Impera s insurance pohcy did not
lndemmfy Impera for the costs that Fayetteville claimed. See id. 1[ 16g, [D. E 21 7] 2.
o Fayettevﬂle retained counsel to pursue recovery from either Impera or SNIC and counsel
sent two demand letters to Impera. See [D.E. 20] 1[ 16h; [D.E. 23] q 16h After Fayettevﬂle s
counsel recelved 1o response, Fayettevﬂle s counsel e-ma11ed Impera on February 8 2017 and

threatened htrgatron See [D.E. 20] 1[ 161 [D E. 23] 1[ 16i. On February 27 2017 SNIC aga.m

3 Fayettevﬂle states that it cost $94,968.50 to extract the trackhoe and $12 308.74 to
temporanly bypass the sewer line. See [D.E. 21-7] q7. '

4 Martin communicated with one of AmTrust’s adjusters about the claim: several times before
August24 2016 See [D.E. 20] § 16d. :



denied the claim. | See [D.E. 20] 4 16j; [D.E. 23] § 16j. OnMay 1_2.,, 2617,' Fayetteville.ﬁled a civil
action against Impera in Cumberland County Superior Court. See [DE 1719 17. On October 2,
2017, the Cumberland County Superior Court entered a default judgrnent of S125,773.24 against
Impera. See id. '11' 20. Tmpera did not notify SNIC of this lawsuit, and SNIC only learned of the
lawsuit after the default judgment. See id. §21; [D.E.20] 121. Fayetteville seeks an order declaring
that SNIC is obligated to satisfy this judgment under the insurance policy.
IL
Summary Judgment is appropnate when, after rev1ewmg the record asa whole the court
determmes that no genume issue of material fact exists and the movmg party is entltled to Judgment
asamatter of law See Fed.R.Civ.P. 56(a), Andersonv Liberty Lobby, Inc., 477U S 242, 247—48
(1986) The party seekmg summary Judgment must mmally demonstrate the absence of a genuine
issue of matenal fact or the absence of evidence to support the nonmoving party s case. See Celotex
rp V. Catret_t, 477 U.s. 317 323 (1986). Once the moving party has met its burden, the
nonmovmg party may not rest on the allegations or demals in its pleadrng see Anderson, 477 U.S.
at 24849, but “must come forward with specific facts showing that there is a genuine issue for
trial.” Matsushrta Elec Indus. Co v. Zenith Radio Corp 475 U. S 574 587 (1986) (empha51s and
quotanon om1tted) A trial court rev1ewmg a motlon for summary Judgment should determme
whether a genume issue of material fact ex1sts for trial. See Anderson, 477 U S at 249 In makmg
-th1s determmauon, the court must view the ev1dence and the mferences drawn therefrom in the light
most favorable to the nonmoving party. See Scott V. Harns, 550 U.S. 372, 378 (2007)
A genume issue of material fact exists if there is sufﬁclent ev1dence favormg the nonmovmg
party for a Jury to return a verdict for that party See Anderson, 477 U. S at 249 “The mere

ex1stence ofa scmtl]la of evidence in support of pla1nt1ﬂ’ s posmon [1s] msufﬁc1ent 7 IQ: at252.;
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see Beale v. Hardy, 769 F.2d 213, 214 (4th Cir. 1985). Cnly factual disputes that affect the outcome
under substantiye law properly preclude summary judgment. See Anderson, 477 U.S. at 248.
Subject—rnatter jurisdiction is based on diversity of citizenship, and the“court applies state

substantlve law and federal procedural rules. See Erie R.R. v. Tomnkms 304 U.S. 64, 78-80

(1938); Dixon v. Edwards, 290 F.3d 699 710 (4th Cir. 2002) North Carohna law apphes

AccordJngly, th1s court must predict how the Supreme Court of North Carollna would rule on any

disputed state-law issue. See Twin City Fire Ins. Co. v. Ben Amold-Sunbelt Bever_age Co. of S.C.,

433 F.3d 365, 369 (4th Cir. 2005). In doing so, the court must look first to oplmons of the Supreme
Court of North Carolma See id. at 369. If there are no govermng oplmons ﬁ'om that court, this
court may consrder the opinions of the North Carohna Court of Appeals 1reat1ses, and “the practlces
of other states.” Id (quotation om1tted) SIn prcdlctlng how the hrghest court of a state would
address an 1ssue, th1s court must “follow the dec1s1on ofan mtermedlate state appellate court unless

there [are] persuas1ve data that the highest court would decide drfferently » Toloczko 728 F 3d at

398 (quotauon omrtted) Moreover, in predrctmg how the hrghest court of a state would address an
issue, a federal court “should not create or expand a [s]tate’s pubhc pohcy ? Tlme Warner Entm’t-

Advance/N ewhouse P’ship v. Carteret-Craven Elec. Membership Corp_, 506F. 3d 304 3 14 (4th Cir.

2007) (alterauon and quotation omitted); Wade v. Danek, Inc 182 F 3d 281 286 (4th Cir. 1999).
IIL
Fayettevﬂle, asa thrrd-party beneficiary, alleges that SNIC breached 1ts insurance contract

w1th Impera. An insurance pohcy is a contract, and the pohcy s prov1s1ons govern the nghts and

dutles ofthe contracung parties. See Gaston Cty. Dvemg Mach. Co.v. NorthﬁeldIns Co 35 IN.C.

5 North Carolina does not have a mechanism to certify questions of state law to its Supreme
Court. See Town of Nags Head v. Toloczko, 728 .F_.3d 391, 397-98 (41'11 Cll‘ 2013). -



293,299, 524 §.E.2 558, 563 (2000); C.D. Spangler Constr. Co. v. Indus. Crankshaft & Eng’g Co.,

326 N.C. 133, 142,388 S.E.2d 557, 562 (1990); Fid. Bankers Life Ins.'.Co. V. Dortch. 318 N.C. 378,
380, 348 S.E.2d 794, 796 (1986). ‘
Under North Carolina law, a breach of contract claim has two elements: (1) the existence

of a valid contract and (2) a breach of the terms of that contract. See McLamb v T.P.Inc., 173 N.C.

App. 586, 588, 619 S.E.2d 577, 580 (2005); Cater v. Barker, 172 N.C. App. 441, 445,617 S.E.2d
113, 116 (2005), aff’d, 360 N.C. 357, 625 S.E.2d 778 (2006); Poor v. Hill, 138 N.C. App. 19, 29,
530 S.E.2d 838, 845 (2000). “Non-performance of a valid contract is a breach thereof unless the
person charged shows some valid reason which may excuse the non-performance, and the burden
of doing so rests upon him.” Cater, 172 N.C. App. at 447 617 S.E. 2d at 117 (quotatlon and
alteratlons omrtted), Blount-M1dvette v. Aeroglide Corp., 254 N. C 484,488,119 S.E. 2d 225,228
(1961), see M1chae1 Borovsky Goldsmith LLC v. Jewelers Mut. Ins Co. " 359 F Supp 3d 306, 311
(E D.N.C. 2019); Barbourv Fid. Life Ass’n, 361 F. Supp. 3d 565, 572 E. D N C 2019); Abbington ‘

SPE, LLC v. U. S B& Nat’l Assoc., 352 F. Supp 3d 508, 517 (E.D.N. C 2016) d, 698 F.
App x 750 (4th Cir. 2017) (per curiam) (unpubhshed)

“[T]he terms ofacontractare to be mterpreted according to the expressed intent of the parues

vunless such mtent is contrary to law » Ofﬁss Inc. v. First Umon Nat’l Bank, 150 N C App 356,

363 562 S E 2d 905 910 (2002); see Lane v. Scarborough, 284N C. 407 410—11 200S. E 2d 622,

624 (1 973), Duke Power Co. v. BlueRidge Elec Membersth Corp., 253 N C 596 602,117S.E.2d
812 816 (1961) The insured party initially “has the burden of brmglng 1tself wrtth the insuring

language of the pohcy ” Nelson v. Hartford Underwnters Ins. Co., 177 N C. App 595, 606 630

S.E.2d 221,229 (2006) (quotation omitted); see Cleveland Constr. Inc. v. Flreman s Fund Ins. Co.

819 F. Supp. 2d 477, 481 (W.D.N.C. 2011). If an insured party does so, “the burden then shifts to
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the insurer to prove that a policy exclusion excepts the particular injury from eoveraﬁe.” Kubit v.

MAG Mut. Ins. Co., 210 N.C. App. 273, 283, 708 S.E.2d 138, 147 (2011) (quotation omitted).
Interpreting a written insurance contract is a quéstion of law for the court. See Briggs v. Am.

&EﬁrdMllls Inc., 251NC 642, 644, 1118E2d841 843 (1960),NC FarmBureauMut Ins. Co.

v. Mizell 138NC App 530, 532,530 S.E.2d 93,95 (2000). Whenmterpretmgawnttenmsuranee

pohey, “the goal of construction is to arrive at the intent of the parties when the ‘pohey was issued.”
Gaston Cty., 351 N.C. at 299, 524 S.E.2d at 563 (quotation omitted); see Stewart Eng’g, Inc. v.

Cont’l Cas. Co., No. 5:15-CV-377-D, 2018 WL 1463612 at *34 (EDNC Mar. 20, 2018)

(unpubhshed), affd, 751 F. App’x 392 (4th Cir. 2018) (per cunam) (unpubhshed), Plum Prop .

LLCv.N.C. Farm Bureau Mut. Ins. Co., 802 S.E.2d 173 175 (N C. Ct App 2017). Moreover,
courts eonstrue coverage provisions broadly and exclusronary prov1s1ons narrowly See P1 Props.,
802 S.E. 2d at 175-76. Nonetheless, courts do not “rewnt[e] the contract or drsregard[] the express
language used.”_ Dortch, 318 N.C. at 380, 348 S.E.2d at 796.

Even if the court assumes without deciding that Fayetteville canshow that at Jeast some
ciajmed damages fall within the meaning of “property | damage;” SNIC argdes that two .poli'ey
exclusrons apply FlISt, SNIC cites paragraph 2(j)(5), which states that the pohey does not apply to
“property damage” to “[t]hat partlcular part of real property on whrch [Impera] or any contractors 7
or subcontractors workmg directly or indirectly on [Impera s] beha]fare performmg operations, if
the property damage arises out of these operations.” [D E. 1-1]44. Second, SNIC c1tes paragraph
2(])(6), wh1ch states that the policy does not apply to ‘property damage” to “[t]hat partrcular part of
any property that must be restored, repaired or replaeed because ‘[Impera’ s] ‘work’ was mcorrectly

performed on it.” Id



T e e ettt

Paragraph 2(j)(5) excludes coverage for property damage to the areas on which Impera
operates based on Impera’s operations. Paragraph 2(j)(6) excludes from coverage property damage

related to “the quality of the insured’s work,” which is properly considered a “businessrisk.” Barbee

v. Hartford Mut. Ins. Co., 330 N.C. 100, 103, 408 S.E.2d 840, 842 (1991); Alliance Mut. Ins. Co.

v.Dove, 214 N.C. App. 481,484, 714 S.E.2d 782, 785 (2011); W. World Ins. Co. v. Car_riggm 90
N.C. App. 520, 523, 369 S.E.2d 128, 130 (1988).

Impera, and not SNIC, had sole control over whether Impera’ s performance would damage

Fayetteville’s property. See Barbee, 330 N.C. at 103, 408 S.E.2d at 842; cf. ACUITY v. Burd &

Smith Constr., Inc., 721 N.W.2d 33, 38 (N.D. 2006) (statmg that “a CGL poli;& is not intended to
insure bﬁsiness nslm that are the normal, ﬁ'equent, or predictable coﬁéequencés..of doing business
and which businesses can control and manage”). Even viewing the evidence m the light most
favorable to the Fayetteville, paragraphs 2(j)(5) and 2(j)(6) épply to exclude Fé&étteville’s claimed
costs. As for paragraph 2(j)(5), the parties agree that Impera’s operations would occur on both the
creek bed and the creek bank. See [D.E. 17] §7; [D.E. 20] 7. Thus, at the time of the trackhoe
incident, Impera was operating on both the creek bank and the creeE bed, and éﬁy property damage
occurred to real property on which Impera was operating as a rééult of Impera’ s ‘scdimént removal
operations, As for paragraph 2(j)(6), the policy excluded any property daniagc; based oﬁ the quality
of Impera’s work. Accordingly, both provisions exclude coverage for any -costs arlsmg from
Impera’s operdtions on the creek bed and creek bank, and the court grants SNIC’s moﬁon for
summary judgment. | |
Alternatively, Impera failed to provide SNIC timely notice of Fayettevme’s lawsuit, which
bars Fayetteville’s claims. In fact, Impera never provided notice of tli_e laWsuit. S__;ee [D.E.17]921;

[D.E. 20] § 21. Impera’s CGL policy required Impera to notify SNIC in wntmg “as soon as

9



practicable” of any claim or lawsuit brought'against Impera. See [D.E. 17] § 24; [D.E. 20] 1 24;
[D.E. 1-1] 49-50.
Failure to comply with an insurance policy’s notiée provision can bar coverage under the

policy. See, e.g., Great Am. Ins. Co. v. C. G. Tate Constr. Co., 303 N.C. 387, 399, 279 S.E.2d 769,

776 (1981) (“Great American I”’); Metric/Kvaerner Fayetteville v. Fed. Ins. Co., 403 F.3d 188,

197-98 (4th Cir. 2005). To analyze the effect of such a notice provision, North Carolina courts
apply a three-part test: |
[The trier of fact must first decide whether the notice was given as soon as
practicable. If not, the trier of fact must decide whether the insured has shown that
he acted in good faith, e.g., that he had no actual knowledge that a claim might be
filed against him. If the good faith test is met the burden then shifts to the insurer to
show that its ability to investigate and defend was materially prejudiced by the delay.
Great American I, 303 N.C. at 399, 279 S.E.2d at 776; see Metric/Kvaemer Fayetteville, 403 F.3d

at 197-98; Great Am. Ins. Co. v. C. G. Tate Constr, Co., 315 N.C. 7i4, 719—-20, 340 S.E.2d 743,

746-47 (1986) (“Great American IT”); Foremost Ins. Co. of Grand Rap' ids v. R_ainés, 246 N.C. App.
361, 784 S.E.2d 236, 2016 WL 1009327, at *5 (2016) (unpublished table decision); Pulte Home

Corp. v. Am. S. Ins. Co., 185N.C. App. 162, 172, 647 S.E.2d 614, 621 (2007); Liberty Mut. Ins. Co.

v. Pennington, 141 N.C. App. 495, 500, 541 S.E.2d 503, 507 (2000)-. Whether an insured acted in
good-faith is a subjective, two-part inquiry: (1) whether the msuredwas aware of its possible fault
and (2) whether the insured purposefully and knowingly failed to notify the insurer. See Great
American IT, 315 N.C. at 720, 340 S.E.2d at 747; Raines, 2016 WL 1009327, at *s.

Fayetteville argues that this framework does not appiy to third-i)arty cléiﬁ_is againsf an insured
and contends that Impera’s failure to comﬁly with.thé notice reqtﬁré;ﬁent cann(;t, as a matter of law,
bar Fayetteville’s third-party claim under the policy. However, the “lmguaéé of fhe test suggests

that it is to be épplied in cases involving third-party claims against an insured.” Digh v. Nationwide

10




Mut. Fire Ins. Co., 187 N.C. App. 725, 730, 654 S.E.2d 37, 41 (2007); cf. Great American IT, 315

N.C. at 720, 340 S.E.2d at 747; Great American I, 303 N.C. at 399, 279 S.E.2d at 776. Moreover,

an “injured party who obtains a judgment against the insured has no greater rights against the insurer

than the insured.” Selective Ins. Co. v. Mid-Carolina Insulation Co., 126 N.C. App. 217, 219, 484

S.E.2d 443, 445 (1997); see Davenport v. Travelers Indem. Co., 283 N.C. 234,238, 195 S.E.2d 529,

532 (1973); Woodruff v. State Farm Mut. Auto. Ins. Co., 260 N.C. 723, 727, 133 S.E.2d 704, 707

(1963). Thus, the court rejects Fayetteville’s argument and applies the Great American three-part

test.

Impera never notified SNIC of Fayetteville’s claim and suit. Assummg ﬁthout deciding
that Impera acted in good faith, SNIC did not know of Fayetteville’s suit unﬁ'l \{Octobel; 13,2017,
eleven days after the Cumberland County Superior Court entered default _]udgment agamst Impera.

See [D.E. 23] 1[1[ 20-21. Moreover, Impera’s delay matena]ly prejudiced - SNIC’s ability to

investigate and defend. See, e.g., Royal Ins. Co. of Am. v. Cato Corp., 125 N.C. App. 544, 549, 481

S.E.2d 383, 386 (1997); S.C. Ins. Co. v. Hallmark Enters., Inc., 88 N.C. App. 642, 650, 364 S.E.2d

678, 682 (1988); Wm. C. Vick Constr. Co. v. Pa. Nat’l Mut. Cas. Ins. Co., 52 F. Supp. 2d 569, 577

(E.D.N.C. 1999). Indeed, Fayetteville concedes that Impera’s failure to noufy SNIC prejudlced

'SNIC on the issue of damages. See[D.E. 19] 14. Accordmgly, Impera s fadure to noufy SNIC bars

Fayetteville from recovering under Impera’s CGL poliey with SNIC, and the eourt grants SNIC’s
motion for summary judgment. - .'
V.
In sum, the court GRANTS SNIC’s motion for summary judgmenf [D.E. 15]. SNIC mayfile
a motion for costs in accordance with this court’s local rules and the Federal Rules' of Civil

Procedure. The clerk shall close the case.
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SO ORDERED. This 43 day of July 2019.
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JX%E_C.. DEVER I

United States District Judge



