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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICTOF NORTH CAROLINA
SOUTHERN DIVISION

No. 7:11-cv-00071-FL

BOSS URGENT CARE, PLLC and )
ONSLOW URGENT CARE, PLLC, )
)
Plaintiffs, )
)
V. ) ORDER
)
URGENT CARE WORKS, LLC and )
THE POSEIDON GROUP, INC., )
)
Defendants. )

This matter comes before the court on ddénts’ motion for judgment on the pleadings,
to dismiss the complaint, for enforcement of gettlement agreement, and for attorney’s fees
and expenses (DE # 22) pursuant to Rules){@(land 12(c) of the Federal Rules of Civil
Procedure. Plaintiffs have mnded (DE # 25), and defendantsdaeplied (DE #£6). In this
posture, the matter is ripe for adjudication. r Hwe following reasons, defendants’ motion is
denied.

STATEMENT OF THE CASE

On April 7, 2011, plaintiffs, BOSS Urge@are, PLLC (“BOSS”) and Onslow Urgent
Care PLLC (“Onslow”), initiated this action inwdirsity against defendants, Urgent Care Works,
LLC ("UCW?") and The Poseidon Group, Inc. (“Paden”), by filing a complaint alleging five
claims for relief, including breaabf contract and varioustatutory claims. Rintiffs also sought
a preliminary injunction. On April 27, 201Xhe court conducted a telephonic Rule 16
conference at which counsel for the parties repotit@t they anticipatethe matter would be

settled. The court directed therfpas to file a stipudtion of dismissal by July 6, 2011, and that if
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no stipulation of dismissal or other documentsragalizing a settlement were filed by July 5,
2011, the parties were to appear for a Rulesthus conference on July 6, 2011. The parties
consented to a stay tife case through July, 2011, and counsel weregealited to file a proposed
consent order by May 4, 2011, memorializing ttonference. On May 5, 2011, the parties
submitted a proposed consent order, and on May 9, 2011, the court entered the consent order
(“May 9 Consent Order”) staying all deadlsentil July 6, 2011, and providing the parties until
July 5, 2011, to consummate the terms of their settlement and tender a consent order of dismissal
with prejudice. The order furthestated that in the event therpas failed to tender a consent
order of dismissal with prejudice on or before July 5, 2011, that counsel for the parties were to
appear on July 6, 2011, for a statunsl pretrial conference.

On July 6, 2011, the court convened a statugerence upon noticeahno stipulation of
dismissal had been filed by the July 5, 2011 deadli\t the conferencahe parties recited
certain activities which defendantggaed had resulted in a settlemehithe issues in dispute.

The court did not consider thdeajed settlement agreement a tiearing, but denied plaintiffs’
motion for preliminary injunction, directed deféants to respond to the complaint by July 20,
2011, and set various scheduling deadlines, alWwbich were memorialized in the court’s
July 11, 2011 order.

On July 21, 2011, defendants filed a eoted answer to the complaint and a
counterclaim to enforce a settlement agreenweitih plaintiffs and fo attorney’s fees and
expenses, to which plaintiffied an answer on August 10, 201Defendants subsequently filed
the instant motion for judgment on the pleadirtgsgdismiss the complaint, for enforcement of
the settlement agreement, and for attorney’s &mkexpenses, in which they contend that the

parties had reached a settlememeament that is dispositive pfaintiffs’ claims and entitles
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them to a judgment as a matter of law. mId#s responded that the alleged settlement
agreement was merely an unenforceable agreetoenagree, that, alternatively, defendants
breached any purported settlement agreement, anthératis no basis to dismiss their claims or
to grant defendants a judgment as a matter of law.
STATEMENT OF THE FACTS

Plaintiffs BOSS and Onslow alienited liability companies foned to operate urgent care
clinics in eastern North Carolifeand Dr. Howard Brown (“Dr. Brown”) is a member-manager
of both LLCs. Defendant UCW is a limited bidity company that operates a practice and
records management system supporting electronitcaderecords, codin@nd billing for urgent
care medical practices. UCW's billing services are supported by RealMed Corporation
(“RealMed”), which provides online processimgf claim and payment transactions. On
February 5, 2010, Dr. Brown, on behalf of BOSSesad into an agreement with UCW for use
of its practice management system. Howe@asslow, not BOSS, began using the UCW system
on April 30, 2010, to manage its patient medrealords, and on June 1, 2010, it began using the
UCW system to manage its billing records. Riéfis alleged in their complaint that from the
outset there were errors in the functioningtttd UCW system that prevented Onslow from
submitting claims, providing accurate patient statd@sjeand locating patient records. Plaintiffs
further alleged that Onslow gisted bills it received froftdCW based on the alleged system
errors and that UCW ultimately terminated @ngk access to the UCW system and refused to
provide medical and billing records stored therein.

After this action was filed, the parties engaged in settlemegutiations and agreed upon

what plaintiffs characterize as a “term sheet” “agreement to agree” and what defendants

! According to defendants’ answer to the complaint, BOSS has been voluntarily dissudvieas no operations.
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characterize as a “settlement agreement,” whhiehcourt will hereafter refer to as the “Letter
Agreement.” The Letter Agreement, dated April 26, 2011, was drafted by Deborah Fletcher,
counsel for defendants, and was addressed to Jiite V¢bunsel for plaintiffs. It purported to be

in response to a counteroffer of April 18, 201hdan amendment of defendants’ letter of
April 19, 2011. The Letter Agreement provided,partinent part, as follows: (1) that UCW
would create a portal through which Onslavulel access and print patient invoices and medical
and billing records and also transmit billing infation to RealMed; (2) that Onslow would
have access to the UCW system for 21 days fiteendate it established a fully functional link
with RealMed, which was necessary in order to process historical claims; (3) that all
communications regarding access to and useeofystem would be made through counsel; (4)
that Onslow would pay UCW 20% of any sumallected from the processing of historical
claims up to $65,000.00, which the parties definethasSettlement Payments;” (5) that all the
terms of the settlement would be effective whesuced to a consent ordentered by the court;

(6) that within ten days of acceptance of thente of settlement, Onslow would ship to UCW
seven optical scanners previously delivere®@tslow by UCW; (7) that both parties agree to
mutual non-disparagement and to sign mutuaasss; and (8) that therpas acknowledge that

the Settlement Payments would be paid to UCW for the creation of the portal and the full
satisfaction of all outstanding lidmations and payments undeetftJCW Agreement,” which the
court presumes is the original agreement between BOSS and UCW for use of the UCW system.
The Letter Agreement concluded by asking thateptance of the offer be indicated by
plaintiffs’ signatures, athJim White signed the Letter Agreem@m behalf of his clients, BOSS

and Onslow.



On May 9, 2011, the court entered what haztoéore been referred to as the May 9
Consent Order, which was titled “Consentd@r to Stay Action Pending Consummation of
Settlement.” Defendants contend, and plaintfispute, that the Ma® Consent Order is the
same consent order contemplated by paragtdpbf the Letter Agreement. The parties agree
that plaintiffs were provided access to resardthe UCW system on May 31, 2011, but disagree
as to the level of access provided and whethere was full functionality with RealMed as
contemplated by the Letter Agreement. Thraughlune, the partiesounsel communicated by
email regarding the implementation of various terms set forth in the Letter Agreement, including
establishment of plaintiffs’ access to the UCW system, retrieval of documents by plaintiffs from
the UCW system, plaintiffs’ return of scamsgo UCW, and the 21-day access period. On
June 17, 2011, both the pas and their counsel geipated in a cordrence call regarding
issues with RealMed and the-8ay access period, which defendants contended would expire on
June 21, 2011. As a result of that conferenciendiaints provided certamecords via e-mail to
plaintiffs.

On June 21, 2011, plaintiffs’ counsel requdst@ additional seven days of access to the
UCW system, and defendants’ counsel respdrtiat UCW would shut down the system “in
accordance with the settlementregment,” but would reopen access if plaintiffs provided
certain additional consideration, including $1,00@éonpensate UCW for access to the system
beyond the scope of the Letter Agreement. The following day, defendants’ counsel provided two
additional alternatives under whiplaintiffs could gain furtheaccess to the UCW system. On
June 26, plaintiffs’ counsel neended, but the parsefailed to resolveheir disagreement,

ultimately resulting in the filing of the instant motion.



DISCUSSION
A. Motion for Judgment on the Pleadings
1. Standard of Review
Under Rule 12(c), a party may move for judgrhon the pleadingsd]fter the pleadings
are closed—nbut early enough not téageriall.]” Fed. R. Civ. P. 12(). “The test applicable for
judgment on the pleadings is whether or not, whewed in the light most favorable to the party
against whom the motion is made, genuine issuesabérial fact remaior whether the case can

be decided as a matter o4 Med-Trans Corp. v. Bento®81 F. Supp. 2d 721, 728 (E.D.N.C.

2008) (quoting Smith v. McDonald, 562 F. Supg9, 842 (M.D.N.C. 1983), aff'd, 737 F.2d 427
(4th Cir. 1984), aff'd, 472 U.S. 479 (1985)). “Whtrere are no factuatsues, judgment on the
pleadings should be granted wh#dre moving party is clearly etied to the judgment it seeks as
a matter of law.”_Id. (citations omitted). “heviewing a motion for judgment on the pleadings,
the court applies ‘the same stiard’ as for motions made pursuant to Rule 12(b)(6).” McMillian

v. North Carolina Cent. Prison, No. 5:10-CU33-FL, 2012 WL 27303, at *2 (E.D.N.C. Jan. 4,

2012) (quoting Burbach Broad Co. v. Elkins Radio Cd2@8 F.3d 401, 406 (4th Cir. 2002)).

A motion for judgment on the pleadings mhstconverted to one for summary judgment
if “matters outside the pleadings are presenteahtbnot excluded by the@art.” Fed. R. Civ. P.
12(d). “Thus, a court considag a motion for judgment on thegaldings must base its decision

solely on information obtained from the pleadings.” Med-Trans Cb681 F. Supp. 2d at 728

(citations omitted). However, “[ijn addition the pleadings themselves, the court may look to
documents attached thereto, documents attathed Rule 12 motion that are integral to the

complaint and authentic, and matters of pubdicord of which judicial notice may be taken.”



McQuade v. Xerox CorpNo. 5:10-cv—149-FL, 2011 WL 34409t *3 n.4 (E.D.N.C. Feb. 1,

2011) (citing_Philips v. Pitt Cnty. Mem’l Hosb72 F.3d 176, 180 (4th Cir. 2009)).

2. Analysis

Defendants contend that the Letter Agreencenistitutes a bindingettlement agreement
between the parties. In support of this eotibn, they cite to language in both the Letter
Agreement itself and the May 9 Consent Order, as well as to actions of both parties that they
argue were in conformity with the terms of thetter Agreement. Plaintiffs counter that the
Letter Agreement was merely an agreement teeagnd not a binding mceable contract and
that, even if an enforceablertoact existed, UCW breached iesms by prematurely terminating
Onslow’s access to the UCW system. Accordintie court will consider whether, as a matter
of law, the pleadings establish that the LefAgreement was a valid and enforceable contract
and, if so, whether defendants materially breached the Letter Agreement.

a. Interpretation of the Letter Agreement
“A settlement agreement isaognized in North Carolina &svalid contract between the

settling parties which is governdéy general principles of contrelaw.” Pacific AG Group v.

H. Ghesquiere Farms, IndNo. 5:05-CV-809-FL, 2007 WR410595, at *3 (E.D.N.C. Aug. 21,

2007) (quoting McClure Lumber Ceo. Helmsman Construction, Ind60 N.C. App. 190, 197,

585 S.E.2d 234, 238 (2003) (internal quotation and citation omitted)). Under North Carolina
law, a contract must have suffictgndefinite terms and reflect the mutual assent of the parties in

order to be enforceable. Volumetribtedical Imaging, Inc. v. ATL Ultrasound, Inc243 F.

Supp. 2d 386, 399-400 (M.D.N.C. 2003). “A contréeaving material portins open for future

agreement is nugatory é@woid for indefiniteness.”_1d. at 400 (quoting Boyce v. McMahan, 285

N.C. 730, 734, 208 S.E.2d 692, 695 (19&ing Cheatham v. Ford Motor C®%4 F.3d 656,
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1995 WL 478021, at *3 (4th Cir. Aug. 14, 1995)). riRermore, “[tlhere is no contract unless
the parties thereto assent, andythmust assent to the sameng in the same sense.” _Id.

(quoting_Horton v. Humble Oil & Refining Ca255 N.C. 675, 679, 122 S.E.2d 716, 719 (1961)).

Plaintiffs first argue thathe Letter Agreement never becamifective because it was not
reduced to a consent order as required by paragraph 11 of the Letter Agreement, which provided
that “[a]ll the terms of the settlement will befexftive when reduced to a consent order entered
by the court in the Litigation[.]” Defs.” Anssv, Ex. 1 { 11 (DE # 19-1). Defendants counter
that plaintiffs’ position is illogtal based on the fact that the parties indicated that they would
tender a consent order, and théid, in fact, tender a consent order, subsequent to which the
parties began to carry out the terms of the Letter Agreement.

“In analyzing [an] agreement, the court must first determine the intention of the parties.”

Pacific AG Group, 2007 WL 2410595, ‘& (citing Int'| Paper Co.v. Corporex Constructors,

Inc., 96 N.C. App. 312, 317, 385 S.E.2d 553, 556 (198%)the contracis unambiguous on its
face, the court is permitted to interpret the cacttias a question of law; however, if any part of
the contract is ambiguous or theent of the parties is unclear, biguities must be resolved and
the contract interpreteloly the fact finder.” _Id “In the construction ofa contract, the parties’

intentions controlCordaro v. Singleton, 31 N.C. App76, 229 S.E.2d 707 (1976)[,] and their

intentions may be discerned from both theiitiwgs and actions.’”_Walker v. Goodson Farms,

Inc., 90 N.C. App. 478, 486, 369 S.E.2d 122, 126 (1988) (citing Bank v. Suppl@Z&N.C.

416, 38 S.E.2d 503 (1946); Zinn v. Walker, 87 NApPp. 325, 361 S.E.2d 314 (1987); Heater v.

Heater, 53 N.C. App. 101, 280 S.E.2d 19 (198dig¢. rev._denied, 323 N.C. 370, 373 S.E.2d

556 (1988).” _Arndt v. First Union NaBank, 170 N.C. App. 518, 522, 613 S.E.2d 274, 278

(2005).



There appears to be no disagreement betweeparties that the language of paragraph
11 required that the settlemdn¢ reduced to a consent order entered by the court to become
effective. The question is whether the YW@ Consent Order was the consent order
contemplated by paragraph 11 of the Letterre&gnent. Defendants so alleged in their
counterclaim, and plaintiffs expssly denied the same in thamswer thereto. However, the
plaintiffs’ denial alone is insufficient to createjaestion of fact where ¢hactions of both parties
leave no doubt that they intended the Lettere®&gnent to be a binding settlement agreement and
that the May 9 Consent Order would make effective terms of that settlement in conformity
with paragraph 11 of the Letter Agreement.

The language of the May 9 Camd Order indicates, amonghet things, that the parties
had settled the case and that theuld consummate the settlerhand tender a consent order of
dismissal to the court by July 5, 2011. TheyMaConsent Order makes no mention of the filing
of a second interim consent order, and it wooddunreasonable to conde that the parties
intended the settlement terms to becomeatiffe only upon tender of the consent order of
dismissal. Yet more persuasive is the fact that garties set about consummating the settlement
the day following entry of the May 9 Consent Order.

On May 10, 2011, counsel for the parties lmegarresponding regarding UCW'’s creation
of the portal and establishingonnectivity with RealMed rad, subsequently, drafted and
delivered to RealMed an authorization tocess data agreement between the parties and
RealMed and discussed when the 21-day petodld begin to run. Defs.” Answer, Ex. 6 at 1-
18 (DE # 19-6). On June 2, 2011, counsel for plaintiffs acknowledged that as of May 31, 2011,
Onslow had access to the UCW system and thataqusly contemplated conference call of all

parties (including RealMed) “to leget things up and running”’omld not be necessary. Id. at
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21. On June 7, 2011, one week after plainaffieved access to the UCW system, defendants’
counsel emailed plaintiffs’ counsel to confirmaththere were no problemagddressed plaintiffs’
method of transmitting billing records to Reallend confirmed that the portal would be open
for the required 21-day period tgmre on June 21, 2011. Id. at 25.

On June 10, 2011, defendants’ counsel emaladhtiffs’ counsel regarding Onslow’s
agreement to return the scanners “[u]nder thengeof the settlement agreement” and sent
follow-up emails on June 13 and 14 to confirmattithere were no problems with plaintiffs’
access to the UCW system. Id. at 29. On AHe2011, plaintiffs’ counsel responded that his
understanding was that the scanneosild be sent that day, biltat he was comened about the
June 21, 2011 deadline because plaintiffs hadreqmed problems with RealMed. Id. at 33.

He also stated that it was his understanding défendants’ counsel, “wth [they] tried to set
out in the agreement,” that the 21 days ofeascwas contingent oiull functionality with
RealMed. Id.

On June 21, 2011, plaintiffs’ counsel requdst@ additional seven days of access to the
UCW system for the purpose of printing medicalarels only and stated that his understanding
was that there was no need for further access to the billing system. Id. at 47. Defendants’
counsel responded that UCW wdwdhut down the system “in accordance with the settlement
agreement,” but would reopen access upon receiptftamtiffs of (1) $634.48 each for the two
missing scanners, (2) the other scanners tette to be returned under “the settlement
agreement,” and (3) $1,000 to compensate UCW for access to the system “beyond the scope of
the agreement,” which would not be creditedidod any payments due “under the settlement
agreement.”_Id. at 51. The following day, upon receipt of a package containing some scanners,

defendants provided two alternass/under which plaintiffs coulgain additional access to the
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UCW system, which included payment of funittéit would be credited toward the amount
payable under the “terms of the tatient agreement.”_Id. at 56.

On June 26, 2011, plaintiffs'oansel responded with a letter that used phrases such as
“the deal we had worked out,” the “settlemaevd negotiated,” the “settlement agreement we
entered into,” “not set out in the agreement,” &t letter agreement.”_Id. at 65-68. The letter
also stated that “if UCW is contending that gettlement agreement is void then we need to
begin all over again.”_Id. at 67. Based on #o#ions of the parties and the express language
used in correspondence betweenrtbheunsel, there is nguestion that the p@ées’ intent was for
the Letter Agreement to be a binding settlement agreement and that the May 9 Consent Order
made effective the terms of that settlement in conformity with paragraph 11 of the Letter
Agreement.

Plaintiffs next argue that the Letter Agremmh did not specify seval material terms,
specifically (1) that the LetteAgreement was silent on whatould happen if Onslow was
unable to remove the rews within the 21-day period allotted; (2) that the Letter Agreement
was vague on the question of when the 21-day pevmdd start; and (3) that plaintiffs did not
agree to dismiss or release their claims andttietawsuit is only mentioned in the subject line
of the Letter Agreement. None of the alldgrissing terms provides adia for invalidating the
Letter Agreement.

A contract need not account fevery possible contingency.

The general rule is that, where a perbgnhis contract chargehimself with an

obligation possible and lawful to be panmned, he must perform it * * *. ()f a

party desires to be excused from periance in the event of contingencies

arising, it is his dutyo provide therefore in his caact, at least where he could
reasonably have anticipated the év&@A C.J.S. Contracts s 459 (1963).
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Knowles v. Carolina Coach Co4l N.C. App. 709713, 255 S.E.2d 576, 502979) (quoting

Arnold v. Ray Charles Enterprises, In264 N.C. 92, 141 S.E.2d 14 (1965)). Based on

plaintiffs’ alleged problems using the UCW systentha past, it was foresable that plaintiffs
might encounter problems during the 21-day period, #hus, were underduty to provide for
such in the settlement agreement. Plaintiffshdailure to do so is no basis for invalidating the
contract for lack of such a term. The cofutther disagrees that the Letter Agreement was
vague on the question of when the 21-day pewodld start. The Letter Agreement provided
that Onslow would have “full access to the System for 21 ttapsthe date it established full
functionality with RealMed[.]” Defs.” Answer, Ex. 1 6 (emphasis added). The term clearly
provides that the period wouldegin to run when full funathality was established with
RealMed. That platiffs now disputethe date when full functionalitywas established does not
make the original term itself impermissibly vague. Furthermore, the terms of the Letter
Agreement are both definite and comprehensivadidressing the harms akd by plaintiffs in
this action.

The crux of plaintiffs’ comfaint involved the recovery otheir patients’ medical and
billing records from the UCW system. Plaintiféfdeged in their complaint that “UCW is holding
[patient] medical and billing record®stage in an effort to gainverage in collecting a disputed
amount owed to UCW under a contract for us&JGiV’s software.” Pls.Compl. { 1 (DE # 1).
Plaintiffs demanded that defendants either produaset records or provide plaintiffs with access
to the UCW system for three weeks to allow remleof those records. Id. at 11 1 1-2. The
Letter Agreement provided, among other thing3,tftat UCW would cret@ a portal through
which Onslow could access and print patientoices and medical and billing records and

transmit billing information to RealMed; (2)ahOnslow would have access to the system for
12



three weeks from the date it established a fiulhctional link with Redlled in order to process
historical claims; and (3) that Onslow woyddy UCW 20% of any sums collected from the
processing of historical claims up to $65,000a&0@ that those payments were for both the
creation of the portal and the full satisfaction of all outstanding obligations and payments under
the UCW Agreement. Defs.” Answer, Ex. ] 1-2, 4, 6, 9 & 18.The Letter Agreement
provided plaintiffs with precisely #hrelief they sought with respect patient recorsl, as well as
resolving the issue dhe disputed software fees owed to UCW.

Finally, the court is unpersdad by the alleged failure of the Letter Agreement to
provide for releases or dismissal of claimsl &0 mention the litigation beyond the subject line.
The Letter Agreement is expressly in referetaehe litigation. As g@intiffs noted, the case
name and number are noted in the Letter Agreemeubgect line. It also refers to the “mutual
advantage of global resolution of all matterstvieen the parties and provides for entry of a
consent ordein this litigation in order to become effective. There is no basis to conclude that
the Letter Agreement purports tottse anything other than the issaiin dispute in this case.
Additionally, plaintiffs’ counsel added languate the Letter Agreement providing that both
parties would sign mutual releases, id., ExY 15, and the May 9 Consent Order, entered
pursuant to the Letter Agreement, provided thegrafonsummation of the settlement, the parties
would tender a consent order of dissal. Accordingly, there is no merit to the contention that
the Letter Agreement did not contemplate that claims would be released and dismissed.

In sum, there is no question, based on tleagihgs, attachmentsetfeto, and documents
of which the court may take judainotice—all viewed in the lighthost favorable to plaintiffs—
that the Letter Agreement contained sufficientljirdee terms and expressed the mutual assent

necessary to create a valid and enforceabl&ract, which was intended by the parties to
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constitute a settlement of this action. HoweWeis conclusion does not end the court’s inquiry,
because plaintiffs have alternatively argued thadn if the Letter Agreeemt is an enforceable
contract, defendants materially breached its terms by terminating Onslow’s access to the UCW
system. The court now turns to this question.
b. Breach of Contract

Plaintiffs alternatively argue that even ikthetter Agreement is an enforceable contract,
defendants materially breached its terms by imatimng Onslow’s access to the UCW system.
Plaintiffs further contend thabased on defendants’ material lmieathey would be entitled to
rescission of the Letter Agreement and to purtkiger original claims. Defendants argue that
they did not breach the settlement agreemerfaiting to give Onslow 21 days of access from
the date it achieved full functionality witheBIMed, because it was Onslow’s choice not to
establish a direct connection with RealMed.

“As a general rule, if either party to a Ibdeal contract commits a material breach of the
contract, the non-breaching pairsyexcused from the obligatido perform further.” _McClure

Lumber Co. v. Helmsman Const., Int60 N.C. App. 190, 198, 585 S.E.2d 234, 239 (2003)

(citing Lake Mary Ltd. Part. v. Johnstad5 N.C. App. 525, 537, 551 S.E.2d 546, 555, disc. rev.

denied 354 N.C. 363, 557 S.E.2d 539 (2001)). Howetene who prevents the performance of
a condition, or makes it impossible by his own act, will not be permitted to take advantage of the

nonperformance.”_Huttenstine v. Mast, 33dd. App’x 536, 538, 2009 WIL743693, at *2 (4th

Cir. June 22, 2009) (quoting In re Bigelo®85 N.C. App. 142, 649 S.E.2d 10, 13-14 (2007)
(citations omitted)). Furthermore, “to justifysmssion of a contract, the breach of the contract

must be so material as in effect to defea #ery terms of the comtct.” Nakell v. Liner

Yankelevitz Sunshine & Regenstreif, LLB94 F. Supp. 2d 762, 769 (DLN.C. 2005) (citing
14




Childress v. C.W. Myers Trading Postcin247 N.C. 150, 100 S.E.2d 391 (1957); Brannon v.

Wood, 239 N.C. 112, 79 S.E.2d 256 (1953); Jenkins v. Myers, 209 N.C. 312, 183 S.E. 529

(1936)).

Plaintiffs contend that Gitow did not achieve full funonality with RealMed until
June 17, 2011, and that, therefaiteg 21-day period shalilhave run from thatlate. There is
some evidence to support plaintiffs’ positiontite email communications between counsel for
the parties. For example, in a June 15, 201lilemalefendants’ counsel, plaintiffs’ counsel
stated that there had been multiple issues RhalMed preventing full functionality and that he
understood the parties’ agreement to be that “Onslow would have 21 days of access contingent
on full functionality with RealMed.” Defs.” Aswer, Ex. 6 at 33. However, there is also
evidence that supports defendants’ contention @reglow chose to proceed in a fashion other
than the one contemplated by the parties widpeet to RealMed, which frustrated Onslow’s
ability to achieve full functionaly with RealMed. For examplen response to the June 15,
2011, email of plaintiffs’ counsgdefendants’ counsel noted baDnslow’s alleged deviation
from the procedure to achieve full functionalitjth RealMed and Onslow’s use of the UCW
system, beginning March 31, 2011, to reteigoatient medical records. . lat 31-32. The court
finds that a material question of fact existstaswvhether full functionality was achieved on
May 31, 2011, to start the 21-day period and, lifffinctionality was not achieved, whether that
failure was caused by Onslow’s own actions sdoaprevent it from benefitting from its own
nonperformance.

In sum, the court finds thatlespite having concluded thiie Letter Agreement was a
valid and enforceable contract, the existence ohaterial question of fact precludes granting

defendants’ motion for judgmemin the pleadings or dismissal of plaintiffs’ complaint, where
15



plaintiffs have asserted a rigiotrescind the Letter Agreement and to pursue their original claims
based on the alleged breach. Sedell, 394 F. Supp. 2d at 769-{PW]hether or not a breach
occurred and, if so, whethenitas material, would require a caasration of facts and evidence

beyond the pleadings themselves.”) (citing Cormal Ins. Co. v. McDonald, 36 N.C. App. 179,

184, 243 S.E.2d 817, 820 (1978); Opsahl v. Pinehurst, 8cN.C. App. 56, 344 S.E.2d 68

(1986)).
CONCLUSION
Defendants’ motion for judgment on the pleas, to dismiss the complaint, for
enforcement of the settlement agreement, amdaftorney’s fees andxpenses (DE # 22) is
DENIED.

SO ORDERED, this thé/____ day of May, 2012.

(e /- Lbpeger

LOUISE W. FLANAGAN
UnitedState<District Judge
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