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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
SOUTHERN DIVISION

NO. 7:11-CV-187-FL

HARLEYSVILLE MUTUAL INSURANCE
COMPANY,

Plaintiff,
V.

HARTFORD CASUALTY INSURANCE
COMPANY; ASSURANCE COMPANY
OF AMERICA; FIRST FINANCIAL
INSURANCE COMPANY; FIRST
MERCURY INSURANCE COMPANY;
G.R. HAMMONDS, INC.; HARTFORD
FIRE INSURANCE COMPANY:; and,
FIRST MERCURY EMERALD
INSURANCE SERVICES, INC.,

ORDER

N N N N N N N N N N N N N N N N N N

Defendants.

This matter comes before the court on motion of defendants Hartford Fire Insurance
Company and Hartford Casualty Insurance ComgeoNectively, “Hartford”) to stay or dismiss,
filed December 14, 2011 (DE # 43 laintiff Harleysville Mutual Insurance Company (“plaintiff”
or “Harleysville”) responded in opposition on Jarw27, 2012, and Hartford replied February 13,
2012. Accordingly, the issues raised are ripaftpudication. For the following reasons, Hartford’s
motion is DENIED.

STATEMENT OF THE CASE
On November 17, 2011, plaintiff filed amendesnplaint for declaratry judgment pursuant

to 28 U.S.C. § 2201 and Federal Rule of Civild&aure 57. Plaintiff seeks a declaratory judgment
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concerning the rights, obligationand liabilities of the parties under certain policies of liability
insurance with respect to damages which haveraas a result of three construction projects: (1)
a multi-family residential property commonly known as Ashley Knoll Apartments, located in
Charleston, South Carolina (“Ashley Knoll Apartments”); (2) a multi-family residential property
commonly known as Southampton Pointe locatddonnt Pleasant, South Carolina (“Southampton
Pointe”); and (3) the Vista Cove condominium pigjlocated in St. Augustine, Florida (“Vista
Cove”).

First Financial Insurance Company (“Firsh&ncial”) and Assurance Company of America
(“Assurance Company”) each filed answethte amended complaint on December 7, 2011. G.R.
Hammonds, Inc. a/k/a G.R. Hammonds Roofing, Inc. a/k/a Hammonds Roofing (“G.R.
Hammonds”), the insured, answered on Decer@p2011, and First Mercury Insurance Company
(“First Mercury”) answered on February 28, 20Rirther, on April 3, 2012, plaintiff filed notice
of dismissal as to defendant First Mercury Emerald Insurance Services, Inc.

Defendant Hartford filed the instant motimdismiss on December 14, 2011. Hartford asks
the court to either stay or dismiss this actionesetHartford filed a related action in South Carolina
state court on September 21, 2012, which action Hariky removed to the United States District
Court for the District of South Carolina. Hartfaontends that the “first-filed” rule is inapplicable
in this case and further argues that the balahcenvenience favors resolution in South Carolina
of the disputed issues.

STATEMENT OF FACTS
Plaintiff alleges as follows in its amended complaint. Defendant G.R. Hammonds, at all

times pertinen to this action, was engaged in construction and performed the roofing work as a



subcontractc during the original constuction of the buildings at Ashley Knoll Apartments,
Southampton Pointe, and Vista Cove.

Defendar Hartforc issuecto G.R. Hammonds commercial general liability policies with
coverag period:«from May 17, 1995 ultimately througt Februar 10,2002 Subsequently, G.R.
Hammond was insured by Assurance from October 28, 2001 through October 28, 2002, First
Financia from Octobe 28, 200z througt Octobel 28, 2003 Harleysville from Octobe 28, 2003
through October 28, 2006, and First Mercury from October 28, 2006 through October 28, 2009.
A. Underlying Concord West Lawsuit

G.R Hammonds performed roofing work asubcontractor on Ashley Knoll Apartments
betweel early 1998 and March 21, 2001, at which date original construction was com; Ined.
2005 Ashley Knoll was purchase by agroug of developer whao converter atleas a portior of the
apartmeni to condominiums renamin¢ thest units Concorc Weg of the Ashley Condominiums.

G.R Hammonds was not involved in the conversion.

Onorabou Augus 13,2010 ConcorcWes of the AshleyHomeownersAssociatior along
with numerou individualhomeowner:filed suitagains G.R Hammond in the Courrof Common
Pleas County of Charlestor Soutt Caroline (the “Undellying Concord West Lawsuit”). The
plaintiffs asserte againsiG.R. Hammond claims of negligenc anc breacl of implied warranties.

G.R. Hammond made a claim for liability coverage with Hartford, Assurance, First Financial,
Harleysville anc First Mercury as a result of the claims adgel against it in the Underlying

Concord West Lawsuit.

! Harleysville describes the Ashley Knoll Apartments as follows: “Ashley Knoll Apartments was originally
constructed as a residential apartment complex contdioimghundred eight (408) rental units and various amenity
buildings.” Am. Compl. T XVII.



Harleysville anc Hartforc informin their memorand thai a settlemer of all claims against
G.R. Hammonds the Underlyin¢ Concorc West Lawsuit was reached on or about September 1,
2011 Harleysville, Hartford, and Assurance agréedettle the suit on behalf of G.R. Hammonds
by eact payinc one third of a $1,000,00 settlemen The insurers furtheagreed to later resolve
issues of allocation and trigger.
B. Underlying Southampton Pointe Lawsuits

G.R. Hammonds installed the roof and reldl@shings on the Southampton Pointe buildings
between 1998 and 1999, when the buildings were originally constfug@dor about June 29,
2010, the Southampton Pointe Property Own&ssociation, Inc. filed a Second Amended
Complaint in the Circuit Court for the Ninth Jadil Circuit, County of Charleston, South Carolina.
Similarly, on or about July 6, 2010, several owners of Southampton Pointe condominiums brought
a class action suit in the same court (collecyiviile “Underlying Southampton Pointe Lawsuits”).
Although multiple defendants were named in the sthts plaintiffs in each asserted against G.R.
Hammonds claims of negligence, breach of various warranties, and unfair trade practice.

Harleysville and Hartford inform in memorantet a settlement of all claims against G.R.
Hammonds was reached in the Underlying Soutti@mpointe Lawsuits on or about November 11,
2011, with Hartford, Assurance, and First Magcagreeing to pay a $450,000 settlement on behalf

of G.R. Hammonds. Sd#.’s Resp. 5, Def. Hartford’s Mem. n26.

2 Harleysville informs in its amended complaint thadti®yampton Pointe is a multi-family residential property
consisting of 240 apartment units which was constructed dyé&stiential Contractors Limited Partnership in 1998 and
1999. Southampton Pointe was purchased by Southafptote Tarragon, LLC inuhe 2005, which limited liability
company converted Southampton Pointe from apartments to condominiums in September 2005.” Am. Complaint
XXVII.

3 The parties now inform, however, in their Rule 26(f) joint report and plan, that “[a] settlement in principle
has also been reached in the Southampton Pointeitdgsueen the Plaintiffs and Hammonds, although there are still
(continued...)



C. Underlying Vista Cove Lawsuit

The Vista Cove condominiums were constructed in multiple phases, apparently between
1999 and 2004, yielding approximately three hundiet@l residential units. Again, G.R.
Hammonds provided roofing and other services for at least a portion of the construction as a
subcontractor with general contractors \@rcConstruction, Inc. (*Vercon”), and Landsouth
Construction, LLC (“Landsouth”).

On or about January 14, 2009, Vista Cowa@minium Association filed a complaint in
the Circuit Court for the Seventh Judicial Citdn and for St. Johns County, Florida, naming as
defendants Vercon and Landsouth, among others, and seeking recovery for alleged construction
defects. Landsouth and Vercon filed third-gardmplaints against G.R. Hammonds on October
27, 2009 and April 15, 2010, respectively. Finally, on February 11, 2011, the Vista Cove
Condominium Association moved to file amendedhptaint in order to assert direct causes of
action against G.R. Hammonds.

The parties inform in their Rel 26(f) joint report that the Vista Cove lawsuit has settled,
with Harleysville agreeing to pay $105,000, andtAtisancial and Assurance agreeing to pay a

combined total of $105,000, all on behalf of G.R. Hammonds.

%(...continued)
some cross-claims against Hammonds by some non-setdfegdants, and so the defense of Hammonds is ongoing
in the Southampton Pointe lawsuit at this time.”



DISCUSSION
A. Declaratory Judgment Act
Harleysville brings this action pursuant te Beclaratory Judgment Act, which provides in
relevant part:
“In a case of actual controversy within its jurisdiction . . . any court of the United
States, upon the filing of an approprigteading, may declare the rights and other
legal relations of any interested party seeking such declaration, whether or not
further relief is or could be sought.”
28 U.S.C. § 2201(a).

The Declaratory Judgment Act is “an enablxad, which confers a discretion on the courts

rather than an absolute right upon the litigant.” Wilton v. Seven Falls5C6.U.S. 277, 287

(1995). “[A] declaratory judgment action ip@opriate when the judgment will serve a useful
purpose in clarifying and #éng the legal relations in issue, and . . . when it will terminate and
afford relief from the uncertainty, insecurity, and controversy giving rise to the proceeding.”

Centennial Life Ins. Co. v. Posto88 F.3d 255, 256 (4th Cir. 199@hternal quotation marks

omitted). An actual controversy exists if “tfaets alleged, under all the circumstances, show that
there is a substantial controversy, between parties having adverse legal interests, of sufficient

immediacy and reality to warrant the issuanca declaratory judgment.”_Maryland Cas. Co. v.

Pac. Coal & Oil. Cq.312 U.S. 270, 273 (1941).

Plaintiff seeks a declaratory judgment adjudgthe relative rights and obligations of the
parties under their respective policies of liabilitgurance as to therlderlying Concord West,
Southampton Pointe, and Vista Cove Lawsuighere the parties inform that the Underlying
Concord West and Vista Cove Lawsuits hawdes#y and the Southampton Pointe Lawsuits have

reached settlement in principle, the court fitidg this declaratory judgment action would clarify
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and settle certain legal relations between the parties, and is therefore appropriate.
B. First-Filed Rule

However, Hartford contends that the cotmdgld dismiss plaintiff's claims for declaratory
judgment and maintains that these issues shosildad be resolved in South Carolina state court,
where Hartford filed suit on September 21, 2011. For the reasons discussed below, Hartford’s
request is DENIED.

The Fourth Circuit adheres to the “first-fileale,” which holds that when similar lawsuits

are filed in multiple fora, “thdirst suit should have priority’ absent the showing of balance of

convenience in favor of the second action.” WioConst. Equip. N. Am., Inc. v. CLM Equip. Co.,

Inc., 386 F.3d 581, 594-95 (4th Cir. 2004) (quotidlicBtt Mach. Corp. v. Modern Welding Co.,

Inc., 502 F.2d 178, 180 n.2 (4th Cir. 1974)). Multiple laiissare subject to the first-filed rule if

“the same factual issues” provide the basis for each suit. Allied-Gen. Nuclear Serv’s v.

Commonwealth Edison Co675 F.2d 610, 611 n.1 (4th Cir. 1982). Other district courts in the

Fourth Circuit have applied a three-factor test for determining whether multiple cases are subject
to the first-filed rule, considering “(1) the chroagy of the filings, (2) the miilarity of the parties

involved, and (3) the similarities of the issuesigarised.”_Family Dollar Stores, Inc. v. Overseas

Direct Imp. Co., Ltd.3:10-CV-278, 2011 WL 148264, at *1-2 (W.D.N.C. Jan. 18, 2011) (citing

Remington Arms. Co., Inc. v. Alliant Techsystems, |2004 WL 444574, at *2 (M.D.N.C. Feb.

25, 2004)).
Here, with reference to the above factors, the court determines that the first-filed rule is
applicable. Complaint in this case was fifgebtember 6, 2011, about two weeks before Hartford

initiated the South Carolina action, on Septembe2@1]. The parties to the two actions are nearly



identical. Further, the issues raised in each are similar. Plaintiff seeks declaratory judgment
adjudging and declaring the rights and responsilslibiethe insurer parties under their respective
policies of liability insurance as to the Undemlg Concord West, Southgpton Pointe, and Vista
Cove Lawsuits. Hartford, in the South Caralaction, requests judgment declaring each insurer’s
share of the $1 million settlement of the Underlying Concord West Lawsuit, and further requests
equitable contribution for any amount it paid irtess of its share. Based on the timing, party, and
issue similarities, the first-filed rule, absent some exception, will apply.
C. Exceptions to the First-Filed Rule

1. Balance of Convenience

Hartford contends, however, that the balasfa®nvenience supports dismissing this action
in favor of the South Carolina suit. The Fou@tincuit “recognizes an exception to the first-filed

rule when the balance of convenience favors the second action.” Learning Network, Inc v.

Discovery Communications, Ind1 F. App’x 297, 302 (4th Cir. 2001) (citing Ellica®02 F.2d at

180 n. 2). In determining whicht&an is favored by the balance of convenience, other courts in this
circuit have consideretthe following eleven factors: (1) the plaintiff's choice of forum; (2) the
residence of the parties; (3) access to evidence; (4) the availabitityrgdulsory process for
witnesses and the costs of transporting and obtathiose withesses; (5) the possibility of a view

by the jury; (6) the enforceability of a judgment; (7@ relative advantages and obstacles to a fair
trial; (8) practical issues affecting trial expedig@nd efficiency; (9) the relative court congestion
between the districts; (10) the interest of resolving localized controversies at home and the
appropriateness of having the trial of a diversityedasa forum that is dtome with the state law

that must govern the action; and (11) the avoidance of conflict of lawd)SSAgways, Inc. v. US




Airline Pilots Ass’n 3:11-CV-371-RJC-DCK, 2011 W8627698, at *3 (W.D.N.C. Aug. 17, 2011).

Here, the balance of convenience favors thistcoBfaintiff chose to file in the Eastern
District of North Carolina. According to tlenended complaint, the insured, G.R. Hammonds, is
both incorporated in North Carolina and has itsqpal place of business tleerAll of the relevant
insurance policies were issued to G.R. Hammamdséorth Carolina. Othe insurers, only First
Financial has its principal place of business in N@arolina. But no insurer is incorporated in or
has its principal place of business in South Carolina.

While both the Ashley Knoll Apartments and Southampton Pointe are located in South
Carolina, this alone does not tip the balance in favor of resolution in South Carolina, particularly
where the third complex, Vista Cove, is in FlaridBecause the insured, G.R. Hammonds, resides
in North Carolina and because the relevant inagqolicies were issued to the insured in North
Carolina, the balance of convenience favors this court.

2. “Special Circumstances”

Next, Hartford contends that plaintiff erggad in improper “procedural fencing” when it
“raced to the courthouse” to file this declargtmdgment action. As Hartford acknowledges in its
memorandum, the “Fourth Circuit has not statgalieitly that special circumstances may warrant

an exception to the first-filed rule.” _Learning Netwpik F. App’'x at 301, n.2. Nonetheless,

Hartford cites to several opinions of district dsun this circuit holding that it is improper for one

party to file an anticipatory guf on notice of the opposing pargyintention to do the same. See

e.g, Family Dollar Store2011 WL 148264, at *3 (“Furthermore, otloeurts have refused to apply
the first-filed rule when the party that files ficdkbes so with notice that the other party is about to

file suit”); Remington Arms Co., In v. Alliant Techsystems, Incd:03CV1051, 2004 WL 444574,




at*3 (M.D.N.C. Feb. 25, 2004) (“Otheourts that have considered exceptions to the first-filed rule
have, for example, refused to apply the first-fitatt when the party that files first does so with
notice that the other party is about to file . . . This court agrees that an improper anticipatory filing
is one of the ‘special circumstances’ that niagicate a departure frote first-filed rule is
appropriate.”).

Here, there is no indication that Hartford had notified Harleysville of its intention to file suit,
either through provision of a courtesy copy aianplaint or some other form of communication.
Rather, the three insurers involved in the Concord West settlement — Harleysville, Hartford, and
Assurance — apparently were unable to reach seagent as to a preferred means of determining
the trigger and allocation of their respective insgeapolicies. Harleysville therefore filed suit in
the Eastern District of North Carolina, whiébrum, as evidenced by the above balance-of-
convenience analysis, is proper.

Where Harleysville filed suit first and no excepttorthe first-filed rule applies, this court
finds no cause to stay or dismaintiff's claim for declaratory judgment as to the parties’ rights
and obligations with respect to the Underly@gncord West, Southangst Pointe, and Vista Cove

Lawsuits. Accordingly, Hartford’s motion is DENIED.
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CONCLUSION
For the foregoing reasons, defendant Hartfordttion to dismiss or stay (DE # 43) is
DENIED.

SO ORDERED, this the 18th day of May, 2012.

(e /- Llpager

LOUISE W. FLANAGAN
United States District Court Judge
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