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NATURE OF THE MATTER BEFORE THE COURT

The matter before the Court is a purported “Response” to a motion that does not
exist. The purported Response was filed by Defendants DNASI and Richard Clark
(collectively, “DNASI”). [Document #90]

ARGUMENT

Plaintiffs have filed no motion to which DNASI’s Response is appropriate.
Plaintiffs have filed no brief in support of any such purported motion. Instead, DNASI’s
“Response” is directed to a request in the “Conclusion” of Plaintiffs’ Brief in
Opposition to DNASI’s Motion to Dismiss the First Amended Complaint (Pls.” Opp. Br.
(DNASI)). [Document #79]. The Plaintiffs made the same request at the close of the nine
other briefs Plaintiffs filed in opposition to every Defendant’s motion to dismiss the
Amended Complaint in this action. Only DNASI and Clark have filed a “Response.”
Even Defendant Meehan—who has consistently joined in DNASI’s motions and briefs in
this matter—has not joined DNASI and Clark in their “Response.” There are good

reasons DNASI and Clark stand alone.

First, DNASI and Clark obfuscate the Plaintiffs’ request by extracting one-half of
a statement made in the concluding paragraphs of Plaintiffs’ Brief. In what is becoming a
pattern in the Defendants’ motions practice in this case, DNASI omits material facts that
deprive their argument of any force. Here, DNASI omits the facts that deprive their

“Response” of a reason to exist. Specifically, DNASI's "Response" advises the Court:

Plaintiffs state: ‘[w]ith respect, Plaintiffs request leave to schedule the Rule
26(f) discovery conference.” No explanation is provided for this “request”,
and neither a separate motion nor a supporting brief has been filed.



Id. at 1. The omitted context from which DNASI and Clark excised those words
dramatically alters the meaning that DNASI and Clark ascribe to Plaintiffs’ request. The

entirety of Plaintiffs’ concluding passage reads:

The DNASI Defendants have made no other arguments in support of
dismissal of Plaintiffs’ claims. With respect, Plaintiffs request leave to
schedule the Rule 26(f) discovery conference.

CONCLUSION

For the foregoing reasons, the Court should deny Defendants’ Motions to
Dismiss, and Plaintiffs’ request for leave to conduct the Rule 26(f)
discovery conference should be granted.

Pls.” Opp Br. (DNASI) at 38. Thus, when the clarifying context is restored to the
disembodied phrase, it is obvious that no separate brief is required. It is clear that the
leave Plaintiffs seek is the natural consequence of the DNASI Defendants’ failure to
establish a basis to dismiss Plaintiffs’ claims against them. In other words, the Plaintiffs
request for leave to schedule and conduct the Rule 26(f) discovery conference is based
upon the proposition that DNASI and Clark’s motion to dismiss is baseless. That
proposition, in turn, is supported by all of the “foregoing reasons” set forth in Plaintiffs’

Opposition Brief.

DNASI’s alternative basis for opposing Plaintiffs’ concluding request fails
because it depends upon two fallacies. Both of them are embedded in DNASI’s
contention that “the conduct of a Rule 26(f) conference and the commencement of
discovery while motions to dismiss are pending would be inappropriate... .” Id. at 1.
The first is the false premise that Plaintiffs’ request seeks to “commence[] discovery
while motions to dismiss are pending.” Id. The second is the false premise that Plaintiffs’
request seeks authorization to conduct the Rule 26(f) conference “while motions to

dismiss are pending.” Id. Both premises are contradicted by the words DNASI and



Clark omitted from their recitation of the text of Plaintiffs’ request. Again, Plaintiffs’
concluding request seeks an Order denying DNASI’s motions to dismiss and granting

Plaintiffs’ leave to schedule and conduct the Rule 26(f) discovery conference.

The only other argument DNASI offers to support its response is the Brief
DNASI, Clark, and Meehan filed in Response to the Plaintiffs’ Motion to Compel
Defendants to Confer Under Rule 26(f) filed in Evans, et al. v. City of Durham, et al.,
1:07—CV—739. A similar motion was filed and opposed by DNASI in Carrington, et
al. v. Duke University, et al., 1:08—CV—179. Notably, the three Plaintiffs in this action
have not moved to compel DNASI’s participation in a Rule 26(f) conference. Plaintiffs
refrained from doing so in observance of the established discovery practice in the Middle
District. Plaintiffs have also relied upon DNASI’s and other Defendants unequivocal
assurances to the Court that they have taken the steps necessary to identify and preserve
the materials they must produce in discovery. In light of that history, it is implausible to
suggest that Plaintiffs would embed a motion to compel DNASI’s participation in a Rule
26(f) discovery conference in their Brief in opposition to the DNASI Defendants” Motion

to Dismiss.

CONCLUSION

For the foregoing reasons, DNASI’s “Response” should be struck as improperly
filed in the absence of a motion authorizing a responsive brief, in violation of L.R. 7.3.
In the alternative, DNASI’s “Response” should be treated as their Reply to Plaintiffs’
Brief in Opposition to the DNASI Defendants’ Motion to Dismiss, and, accordingly,
deny the DNASI Defendants’ Motion to Dismiss and direct the Clerk to schedule the

initial pretrial conference in this matter, pursuant to L.R. 16.1(b).
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