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INTRODUCTION AND SUMMARY OF THE ACTION

1. This action for damages is broudpyt 38 of the 47 members of the 2006
Duke University men’s lacrosse team, andcbytain members of their families. The
tragic tale that gives rise to their claimkigown to almost everyone in the United States
and to millions more throughout the worlBor these Duke students were for 13 months
in 2006-2007 reviled almost ihain the local and national ndéa as a depraved gang of
privileged, white hooligans who had hired adi exotic dancer to perform at a team
party, had brutally gang ragg@nd sodomized her in a crded bathroom, and had joined
together in a “wall of silence” to hide theuth of their heinous cries. But it was a vile
and shameful lie, and it caused the plaintiff@snendous suffering and grievous, lasting
injuries.

2. The individual defendants namedtims action do not include Crystal
Mangum, whose allegations afgang rape by three whitetasse players shocked and
outraged the Duke University campus, the Rumhcommunity, and the Nation. She is a
deeply mentally disturbed, drug-dependgming woman, as wasadily apparent from
her bizarre behavior and her wildly inconsmtgatently incredible stories on the night
of the alleged rape.

3. The individual defendants in thisisare chiefly (1) Durham officials who
corruptly seized upon and erfied Mangum’s lie, and the intense media firestorm that it
generated, to advance their own careebiians, to further thir own ideological

agendas, and/or to gratifigeir own personal prejudicesnd (2) Duke officials who



possessed convincing evidenceld players’ innocence amecho had a responsibility to
their students to speak out, lwho not only steadfastly renmed silent, but also lent
Duke’s credibility to the rape allegations &gpitulating to an agry mob’s demands to
condemn and punish the innocent playestheir blameless coach. The individual
defendants acted both in thpersonal capacities and in thefficial capacities on behalf
of their employers—defendants Duke Universityd its healthcare affiliates, and the City
of Durham.

4. This tragedy has many villains, as theg list of defendants in the caption
makes clear. But the basic nature and contoliisis case can be discerned from a brief
outline of the actions, and inactiqms three principal wrongdoers.

5. Chief among them is former Durhdbistrict Attorney Michael Nifong,
whose name shall forever be inextricalihked to the concept of prosecutorial
corruption in the annals of Aenican criminal justice. Hand his equally corrupt police
investigators -- especiallpurham Police Sergeant Ma@ottlieb, whose consuming
prejudice against Duke University students wasorious long beforéhe events of this
case -- concealed exculpatorydance, manufactured inc@ory evidence, rigged photo
line-ups, tampered with and intimidated witnesses, and lilataad to the Court and to
the public in a determinedfert to indict, try, convictand ultimately imprison three
lacrosse players -- any three would do -- fariene that the prosecutor and investigators
knew had never happened. And Nifong didtas in order to stoke and harness

community outrage for the benefit of his election campaign.



6. Nifong’s corruption was plainly evideetrly on to those, such as Duke
University President Richard Brodhead anider Duke officials, with access to the
objective and overwhelming evidemof the players’ innocendaut they kept the truth to
themselves while Nifong turndtle innocent lacrosse playenso national pariahs. Not
until defense lawyers and responsible palists gradually brought forward that
exculpatory evidence wga\ifong’s corruption publicly gxosed. Nifong’s wrongdoing
ultimately resulted in his firing, disbarmemicarceration, and bankptcy. Because of
the automatic stay provisions of feddoahkruptcy law, Nifag cannot be named
individually as a defendant herein, but hisngful actions were k&n on behalf of, and
are attributable to, th@ity of Durham.

7. Duke Hospital nurse Tatzevicy and her supervispTeresa Arico, played
pivotal roles in causing and enabling Nifaagd Gottlieb’s corrupt @e investigation.
Defendant Levicy was theenperienced, recently certified sexual assault nurse who
assisted in the forensic wlieal examination of Mangumfaw hours after the fictitious
rape was alleged to have occurred. Nosth Carolina AttorneyGeneral Roy Cooper
stated after his independenvestigation established tipéayers’ innocence, there was
“no medical evidence” supporting Mangum'’s claim of sexual assault. Yet nurse Levicy
assured Nifong’s investigators on March 16, two days after the alleged rape, that Duke
Hospital's forensic examination had yieldeddence “consistent with sexual assault.”
This statement flatly misrepresented thedioal evidence from #hexamination, and it

breathed life-giving credibility into rape allegans that were so openly contradictory --



Mangum had variously claimednd recanted, being raped byeothree, five, and twenty
players -- that Duke and Durham police loigiissed them asteansparent hoax.

8. A few days later, Levicy embelliséher misrepresentation, falsely
assuring Sergeant Gottlieb thlaé examination of Mangum had revealed physical
evidence of “blunt faze trauma” consistent with a vagi and anal gang rape by three
men. Levicy’s own report dflangum’s pelvic examinain, however, specified that
there was no tearing, bleediryuising, or other signs of imt force trauma and that the
“anal exam” showed “nothing notable.” Leyis supervisor, deferght Arico, publicly
reinforced and corroborated\iey’s false account of themedical evidence. Although
she had not been involvedtime forensic examination dangum, nor had she reviewed
the medical records, Arico misinformecdetimedia that the accuser’s “injuries are
consistent with the story she told.”

9. Throughout Nifong’s corrupt investigan, Levicy tailored her statements
to suit Nifong’s evidentiary needs. For exae) when the results of DNA testing were
negative for all 46 white lacrosse playersyicg assured Nifong's investigators that
Mangum had been uncertain whether her “ategkhad used condoms, despite Levicy’s
own exam report’'s unequivocal statementscé) that condoms had not been used.
Nifong and his investigators consistently empbedj both in court filings and in public
statements, Levicy's false descriptiongloé medical evidence to justify their

investigatory actions and their feignieelief that a rape had occurred.



10.  Duke University’s official statem&s) actions, and inactions in response to
the rape hoax crisis were tightly managed controlled by Presatt Richard Brodhead
himself, with the active oversight of Robert $t€thairman of Duke’8oard of Trustees.
As Steel acknowledged months after Nifangorruption had been publicly exposed,
Brodhead “had consulted regularly with the Trustees” and that “anyone critical of
President Brodhead should be similarly caitiof the entire Board.” Throughout the
crisis, Brodhead andulke consistently sacrificed thights and interests of the accused
Duke students in an effort to avoid embasraent to Duke and to minimize criticism of
Brodhead’s administration. Mangum’s expl@sallegations had created an angry mob
led primarily by activist Duke faculty memlseistudent protestors, and a hostile media,
and the mob immediately rushed to condeh®elacrosse playgrto intimate and
denounce the team’s defenders, and to derttenttam’s swift and severe punishment.
Brodhead repeatedly sugnbed to the mob’s intimidation and demands, and he
effectively condoned its actions.

11. Brodhead, who acknowledged aftee players had been publicly
exonerated that he wdully responsible for Duke’s s@nents and actions throughout the
rape hoax crisis, violated the players’ rigland interests in three principal ways.

a. Brodhead and Duke failed to dase, and actively suppressed, material
exculpatory evidence iDuke’s exclusive possessionsdiedited exculpatory evidence
that had been publicly disded; and refused to review exculpatory evidence compiled by

the players’ defense counsel. For example:



° When Nifong, the media, and others atskas fact tha¥langum had been
raped and sodomized by three Dukedsse players, Brodhead and Duke
did not disclose Duke police offic€hristopher Day’s contemporaneous
incident report stating that Mangunrape allegations had been so wildly
inconsistent that they had been dirded as increddby the Durham
police. And when Officer Day'’s repiowas publicly disclosed, Duke took
steps to discredit it.

. When Nifong and his investigatorgoesatedly relied on nurse Levicy’s
statements that the medical ariygical evidence collected by Duke
Hospital corroborated Mangum'’s acctisas, Brodheadrad Duke failed to
disclose that the records of Dukéensic exam contained no such
evidence.

. When Nifong publicly speculatedahcondom use might explain the
negative DNA test results for all players, Brodhead and Duke failed to
disclose that Mangum hdlrice told doctors and nges at Duke Hospital
that her attackers had not used condoms.

) When Nifong and his investigators egtedly charged that the lacrosse
players were hiding behind a conspargal “wall of silence,” Brodhead and
Duke failed to disclose that the teamo-captains, who had hosted the
party at their off-campus resident&d voluntarily assisted police in
searching the residence, had vaarily submitted to an all-night
interrogation, had voluntarily praded DNA samples and submitted to
physical examinations, afd volunteered to take lie detector tests (which
the Durham investigators declined). the contrary, Brodhead deliberately
reinforced the “wall of silence” liby repeatedly calling on the players to
cooperate with police, knowing full Wehat they had done just that
throughout the investigation.

) When defense lawyers for the playeepeatedly sought to present
Brodhead with convinaig evidence of the @yers’ innocence, he
repeatedly refused to review it.

Months after the rape alleijans and Nifong’s investigen had been exposed as a

malicious and tragic hoax, Brodhead attemptediefend his refusal tspeak out, even as

it became increasingly clear to everyone that the Duke students were the victims of a



cruel and malicious hoax. Hkd not want to risk cregg the perception “that a well-
connected institution was impregy attempting to influence the judicial process.” And
so Brodhead and Duke remained silerd passively lookedn while a politically

ambitious and plainly unetteal prosecutor, abetted by a mob led by activist Duke
professors and student prdtas, put 47 innocent Duke students through what Brodhead
himself later admitted was “ardeal the likes of whicfew have known.” The only

“wall of silence” erected in ia tragedy was Brodhead's.

b. Brodhead also looked on passivelyaasvist members of the Duke faculty
and student protestors waged an extraargipublic campaign of abuse and harassment
against the innocent lacrogsiayers. This campaign inaed public condenations of
the players as guilty of rape, racism, and 8 ofssilence; candlelight vigils and “pot-
banging” protests on campus and at ttay@is’ residences; display of banners
emblazoned with “castratehd other hostile slogans; digtution throughout campus of
WANTED-style posters displaying photostbe players and proclaiming their guilt; and
in-class harassment of the pday by openly hostile faculipyembers. Perhaps the most
egregious of the attacks oretplayers was the infamoadvertisement placed in the
campus newspaper by the so-called “Grotip8” Duke professors. The ad made
unmistakably clear that itsdalty sponsors believed that the rape had occurred, and it
thanked the student protest6isr not waiting” to “make] your selves heard” and
exhorted them “to turn up thlume.” The ad was paidrfavith University funds and

listed fifteen academic departnie and programs as itsasysors. Brodhead took no



steps to enforce Duke’s plainly applicabldidrarassment policy; nor did he criticize, let
alone discipline, the activist professarsd student protestgnsor did he even
disassociate the Univetygfrom their shameful actionshd statements. Accordingly, he
implicitly condoned these actioasd statements and made Duke responsible for them.
Indeed, months after the rape hoax had lpednicly exposed, Brodhead conceded that
activist faculty members and student protestavere quick to speak as if the [rape]
charges were true” and that “the public a$l we the accused students and their families
could have thought that those were espiens of the university as a whole.”

C. Finally, Brodhead issued a seméarefully timed public statements and
imposed a series of increasingly severe dis@Epy measures on the team in an effort to
satisfy the mob’s demands for immediately aadere sanctions against the team and to
distance Duke and its administrators frthma intense public hostility that had been
focused on the innocentiasse players. The inevitabliéeet of Brodhead’s statements
and actions was to impute guilt to the playand to further inflame public opinion
against them. For example:

. Brodhead opened many of his puldiatements by stating: “Physical
coercion and sexual assault are unaat#etin any setting and will not be
tolerated at Duke.”

. As noted above, Brodhead repeatadiged “everyone with information
pertinent to the events of March 13dmoperate with authorities.” Again,
he knew full well that the lacrospdayers had cooperated fully with the

investigation from the begning, and he likewise kmethat his statements
would imply falsely that the playevgere attempting to hide the truth.



) Brodhead initially cancelled two lagse games for the specific purpose of
punishing the team for holding a pavtith exotic dancers and underage
drinking. Shortly thereafter, he cancelled the entire lacrosse season and
fired the team’s coach, just as the astiprofessors and student protestors
had demanded. In annazing these actions, Brodhead noted that “the
outpouring of outrage” against thecrosse players on the campus and
within the commuity was not surprising, thus making clear that he
understood and sympathized with taegho had rushed to condemn the
innocent lacrosse players formmitting a heinous crime and then
conspiring to cover it up.

) He also effectively apologized faot imposing these gere sanctions on
the team sooner, explaining that Dulkearned the full magnitude of the
allegations only gradually, as policedaother information was reported in
the media . . ..” At no time did Brbdad even hint at the existence of
substantial exculpatory elence in Duke’s possession indicating that the
alleged rape had never occurred.

12. Brodhead’s wrongful conduct onHadf of Duke and Nifong’s wrongful
conduct on behalf of Durham were assistad supported by the wrongful and/or
negligent conduct of several of their subortiasaand other agents and representatives of
Duke and Durham. Many dfiese individuals are knowand they are named as
defendants and their roles in injuring the pléis are described herein; those wrongdoers
who are not yet known will be added as detarid as their roles are disclosed through
the discovery process.

13. As adirect and foreseeable restiiefendants’ actions, plaintiffs have
suffered serious deprivations of their riglaind interests both under North Carolina law
and under federal law, includj the United States Constituti, and they have endured

grievous, lasting injuries. These injurieslirde economic costs, invasions of privacy,

wholesale deprivations of constitutional righdad burdensome legal fees. They also



include lost educational opportunities, na thast of which was their opportunity to
compete for the 2006 NCAA Division | Natidmahampionship in men’s lacrosse, a goal
toward which all the players had strived foost of their lives.And their injuries
include, especially, irreparable harm to threpputations and seveeenotional anguish.
As President Brodhead himsetinrceded to a lacrosse parent:

[T]he members of the Duke men'’s lasse team have lived through an

ordeal the likes of which few have know! recognize that, especially in

the early days, when the publicapout the case projected a very high

certainty that the alleged crime had actually occurred, team members had to

deal with a barrage of negative andgtile comments, from inside the Duke

community as well as outside. | regtieat . ... There is no undoing the

agonies of the last months.
None of the plaintiffs Wi ever be the same again.

PARTIES

l. The Plaintiffs.

10. Plaintiff Edward Carrington ia resident of the State of Virginia. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2008.

11. Plaintiff Casey J. Carroll is a residesitthe State of New York. He was a
Duke undergraduate and a member of theeDumen’s lacrosse team during the spring
semester of 2006. He was a me&mobf the Duke class of 2007.

12. Plaintiff Michael P. Catalino is a rent of the State of New York. He

was a Duke undergraduate and a memb#éreDuke men’s lacrosse team during the

spring semester of 2006. He is a membehefDuke class of 2009. Plaintiff Gale
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Catalino is a resident of the State of NewRk/oShe is the mother of Plaintiff Michael
Catalino.

13. Plaintiff Thomas Clute is a resident of the State of Maryland. He was a
Duke undergraduate and a member of thkeDmen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2009.

14. Plaintiff Kevin Coleman is a resident of the State of New Jersey. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was a me&mobf the Duke class of 2006.

15. Plaintiff Joshua R. Coveleski is a resitlef the State of Delaware. He was
a Duke undergraduate and a member ofthke men’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2008.

16. Plaintiff Edward J. Crotty is a residenitthe State of New Jersey. He was
a Duke undergraduate and a member ofthkee men’s lacrosse team during the spring
semester of 2006. He is a membeéthe Duke class of 2009.

17. Plaintiff Edward S. Douglas is a resident of the State of Maryland. He was
a Duke undergraduate and a member ofthkee men’s lacrosse team during the spring
semester of 2006. He was a memiiethe Duke class of 2006.

18. Plaintiff Kyle Dowd is a resident dhe State of New York. He was a Duke
undergraduate and a member of the Duke men’s lacrosse team during the spring semester
of 2006. He was a member of the Duke £la52006. Plaintiff Patricia Dowd is a

resident of the State of New York. Skehe mother of Riintiff Kyle Dowd.
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19. Plaintiff Daniel Flannery is a resideot the State of New York. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was a memtiethe Duke class of 2006.

20. Plaintiff Richard Gibbs Fogarty is a rdent of the State of Maryland. He
was a Duke undergraduate and a memb#re@Duke men’s lacrosse team during the
spring semester of 2006. He ismamber of the Duke class of 2009.

21. Plaintiff Zachary Greer is a resitleof Canada. He was a Duke
undergraduate and a member of the Duke men’s lacrosse team during the spring semester
of 2006. He is a member ofdlDuke class of 2008. Plaifftirene Greer is a resident of
Canada. She is the motledrPlaintiff Zachary Greer.

22. Plaintiff Erik S. Henkelmais a resident of the State of New York. He was
a Duke undergraduate and a member ofthke men’s lacrosse team during the spring
semester of 2006. He was a member efiake class of 2006. Plaintiff Steven
Henkelman is a resident of Pennsylvania. idbe father of Plaintiff Erik S. Henkelman.

23. Plaintiff John E. Jennison &resident of the State of Virginia. He was a
Duke undergraduate and a member of thkeDumen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2008.

24. Plaintiff Ben Koesterer is a resident of the State of New York. He was a
Duke undergraduate and a member of theeDmen’s lacrosse team during the spring

semester of 2006. He was a member ofthike class of 2007. Plaintiffs Mark and
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Joyce Koesterer are residents of the Statdesd York. They are # parents of Plaintiff
Ben Koesterer.

25. Plaintiff Fred Krom is a resident tie State of New York. He was a Duke
undergraduate and a member of the Duke men’s lacrosse team during the spring semester
of 2006. He was a memberttie Duke class of 2007.

26. Plaintiff Peter J. Lamade is a resident of the State of Maryland. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was a me&mbf the Duke class of 2007.

27. Plaintiff Adam Langley is a resident of the State of lllinois. He was a Duke
undergraduate and a member of the Duke men’s lacrosse team during the spring semester
of 2006. He is a membef the Duke class of 2008.

28. Plaintiff Christopher Loftus is a residenftthe State of New York. He was
a Duke undergraduate and a member ofthke men’s lacrosse team during the spring
semester of 2006. He was amieer of the Duke class of 2007. Plaintiff Daniel Loftus is
a resident of the State of New York. HesnsaDuke undergraduate and a member of the
Duke men’s lacrosse team during the springesger of 2006. He was a member of the
Duke class of 2007. Plaintiff Barbara Lofigsa resident of the State of New York. She
is the mother of Plaintiffs Christopher and Daniel Loftus.

29. Plaintiff Anthony McDevitt is a residemtf the State of New Jersey. He
was a Duke undergraduate and a memb#éreDuke men’s lacrosse team during the

spring semester of 2006. He was a member of the Duke class of 2007.
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30. Plaintiff Glenn Nick is a resident tiie State of New York. He was a Duke
undergraduate and a member of the Duke men’s lacrosse team during the spring semester
of 2006. He was a membertbie Duke class of 2006.

31. Plaintiff Nicholas O’Hara is a resident of the State of New York. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was amieer of the Duke class of Q0. Plaintiff Lynnda O’Hara
is a resident of the State of New York. $h#he mother of Plaintiff Nicholas O’Hara.

32. Plaintiff Daniel Oppedisano is a residerfthe State of New York. He was
a Duke undergraduate and a member ofthkee men’s lacrosse team during the spring
semester of 2006. He was a me&mobf the Duke class of 2007.

33. Plaintiff Sam Payton is resident thife State of Connecticut. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2009.

34. Plaintiff John Bradley Ross is a residefnthe State of Maryland. He was
a Duke undergraduate and a member ofthkee men’s lacrosse team during the spring
semester of 2006. He is a membeéthe Duke class of 2008.

35. Plaintiff Kenneth J. Sauer, Il is a residef the State of New Jersey. He
was a Duke undergraduate and a memb#reoDuke men’s lacrosse team during the

spring semester of 2006. He was a member of the class of 2006.
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36. Plaintiff Steve Schoeffel is a residafitthe State of Virginia. He was a
Duke undergraduate and a member of thkeDmen’s lacrosse team during the spring
semester of 2006. He is member of the Duke class of 2009.

37. Plaintiff Robert Schroeder is a residefthe State of New Jersey. He was
a Duke undergraduate and a member ofthke men’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2008.

38. Plaintiff Devon Sherwood is a residenftthe State of New York. He was a
Duke undergraduate and a member of thkeDmen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2009.

39. Plaintiff Daniel Theodoridis is a resident of the State of Connecticut. He
was a Duke undergraduate and a memb#reoDuke men’s lacrosse team during the
spring semester of 2006. He imm@mber of the Duke class of 2009.

40. Plaintiff Brett Thompson is a resident of the State of Maryland. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was a memiifethe Duke class of 2006.

41. Plaintiff Christopher Tkac is a resident of the State of Maryland. He was a
Duke undergraduate and a member of theeDumen’s lacrosse team during the spring
semester of 2006. He is amiger of the Duke class of 2009. Plaintiff Tracy Tkac is a

resident of the State of Maryland. Sheéhis mother of Plaintiff Christopher Tkac.
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42. Plaintiff John Walsh, Jr., is a residearitthe State of Maryland. He was a
Duke undergraduate and a member of thkeDumen’s lacrosse team during the spring
semester of 2006. He was a me&mbf the Duke class of 2007.

43. Plaintiff Michael Ward is a resident of the State of New York. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He was a me&mbf the Duke class of 2007.

44. Plaintiff Robert Wellington is a resideot the State of Texas. He was a
Duke undergraduate and a member of thkedDmen’s lacrosse team during the spring
semester of 2006. He is a membgthe Duke class of 2008.

45.  Plaintiff William Wolcott is a resideraf the State of New York. He was a
Duke undergraduate and a member of thkedDmen’s lacrosse team during the spring
semester of 2006. He was a me&mobf the Duke class of 2006.

46. Plaintiff Michael Young is a resident of the State of New York. He was a
Duke undergraduate and a member of thkeDuen’s lacrosse team during the spring
semester of 2006. He is a member of the Duke class of 2008.
Il.  The Defendants.

A. The Duke Defendants.

47. Defendant Duke University & private, nonprofit organization
incorporated in North Calioa, which owns and operates educational and research
facilities as well as a health care systdduke University is governed by a board of

trustees with 37 members, consisting & Bresident of Duke and 36 members drawn
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from private, public, and commiiy interests. At all relevant times herein, Defendant
Richard Brodhead was theeBident of Duke University and Robert Steel was the
Chairman of its Board of Trtmes. As described below, BriUniversity organized and
controls Defendant Duke University HEaSystem, Inc. (“DUIS”), a North Carolina
nonprofit corporation that operates healdine facilities inclushg Duke University
Hospital, Durham Regional Hospital, Dukedltb Raleigh Hospital, and related health
care clinics. Duke University’s control texds to all divisions of DUHS. As used
hereinafter, “Duke” refers to Duke Univéxs DUHS and its divisions; and/or their
officers, employees, and agents.

48. Duke University Medical CenterQPUMC”) is a name commonly used to
refer to a group of health care facilitiesthe campus of Duke University, including
Duke Hospital, Duke Children’s Hospitahd Health Center, and Duke Clinic.
Hereinafter, “Duke Hospital” issed to refer to the instiion to which Crystal Mangum
was taken and at which she was examingtierearly morning hoursf March 14, 2006.

49. Duke Hospital and DUMC are owneadd operated by Defendant Duke
University Health System, Inc. (‘DUHS”). Duke University Health System, Inc., is a
separate, controlled, affiliated nonprafdrporation which waiformed by Duke
University to own and operate the intatpd health systemhich includes Duke
University Hospital and its afféited health care clinics anther health care activities.
The Executive Committeef the Board of Trustees 8fuke University has principal

responsibility for oversight and control DfUHS, including absolute control over
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appointments to the Board of Directors, oigdnsof its operational and financial reports,
review and submission to the full BoardTolistees of any pra@sed changes to its
articles of incorporation dsylaws, oversight of its opetfans, and any other activities
which may be required to caroyt the responsibilities of Dukéniversity with respect to
DUHS. In addition, the President otike University, who wa Defendant Richard
Brodhead at all relevant times herein, sharesrsight responsibilityith the Board of
Directors of DUHS for supervising the activities of the President and Chief Executive
Officer of DUHS.

50. Defendant Richard Brodheadhs, at all relevant times herein, the President
of Duke University. As President, Brodheads the Chief Administrative Officer of the
University. In thatapacity, Brodhead served in a siypory and policymaking role for
Duke and all of its employees, agents anastituent entities. Brodhead is responsible to
the Board of Trustees. His responsibilitieslille supervising, nmaging, and governing
the University; interpreting @hcarrying out the policies of the Board; and presiding at
meetings of the University faculty. Orfammation and belief, Brodhead is a citizen and
resident of Durham County the State of North Carolina.

51. Defendant Peter Lange was, at alléswelevant to this action, the
University’s Provost. In that capacity, hge served in a supervisory and policymaking
role for Duke University and all of its employees, agents, and constituent entities. Lange

Is the University’s Chief Academic Officenjs duties include directing the University’s
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academic operations and oversggihe University’s teaching and research missions.
Upon information and belief, Lange isi@azen and resident of North Carolina.

52. Defendant Tallman Trask was, atm@levant times herein, Executive Vice
President of Duke Universityln that capacity, Trask sed in a supervisory and
policymaking role for Duke University aral of its employees, agents, and constituent
entities. Trask is the University’s Chief Fir@al and Administrative Officer; his duties
include directing the University’s finantiaperations and overseg the University’s
central administrative services and capital @ety. On informatioand belief, Trask is a
citizen and resident of Durham Cowmt the State of North Carolina.

53. Defendant Larry Moneta was, at allegant times herein, Vice President for
Student Affairs at Duke Univsity. In that capacity, Moneterved in a supervisory and
policymaking role for Duke University and af the public relations employees, agents
and constituent entities. Moneta’s duties include supporting undergraduate students in
their academic, social, personal, physical ametional needs. Moneta was responsible
for the welfare of all students, and fayordinating the University’s emergency
responses. On information and belief, Mianis a citizen and resident of Durham
County in the State of North Carolina.

54. Defendant John Burness was, atelévant times herein, Senior Vice
President for Public Affairs and Governm&slations at Duke University In that
capacity, Burness served is@apervisory and policymakingleofor Duke University and

all of the public relations employees, ageatsd constituent entities. Burness’ duties
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include acting as the Official Spokesperson for the Universityaaride University’s
primary liaison to the City of Durhaand the Durham Police Department. On
information and belief, Burnessascitizen and resident of Eham County irthe State of
North Carolina.

55. Defendant Victor Dzau was, at allegant times herein, the Chancellor for
Health Affairs, and President and Chief Extacei Officer of Defendnt Duke University
Health System, Inc. In that capacity, Dzauved in a supervisory and policymaking role
for DUHS, all of its employees, agents, amhstituent entities. Dzau’s duties include
administrative oversight of all DUHS entitiescluding Duke Hospital. On information
and belief, Dzau is a citizen and resitlef the State of North Carolina.

56. Defendant Suzanne Wasiolek was, atiaies relevant herein, the Assistant
Vice President for Student Affairs and Dearbtdidents. Wasiolek is or has been a
member of the North Carolina bar and hasked as a practicing attorney. Her duties
include administering to the needs of Dgkedents and assisting Vice President Moneta
in carrying out his obligation® coordinate the University’s emergency responses. In
that capacity, Wasiolek sezdt in a supervisory and lpxy-making role for Duke
University. On information ahbelief, Wasiolek is a citizen and resident of the State of
North Carolina.

57. Defendant Matthew Drummond was, attaties relevant herein, the Head of
the University’s Duke Card office. Onformation and belielDrummond is a citizen

and resident of the State of North Carolina.
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58. Defendant Tara Levicy was, at all redt times herein, a sexual assault nurse
examiner (“SANE”) at Duke Uwrersity Hospital. On inforration and belief, Levicy is a
citizen and resident of the State of New Hampshire.

59. Defendant Theresa Arico was, at all xvelet times herein, the Coordinator of
the Sexual Assault Nurse Examiner Peograt Duke University Hospital. On
information and belief, Arico is a citizen arekident of the State of North Carolina.

60. Defendant J. Wesley Covitan was, at all relevant times herein, an attorney
in Durham, North CarolingDn information and belief, Gington is a citizen and
resident of the State of North Carolina.

61. Defendant Kate Hendricks was, atrallevant times herein, Deputy General
Counsel in the Office of Unersity Counsel at Duke Urevsity. On information and
belief, Hendricks is a citizen and residehDurham County in the State of North
Carolina.

62. Defendant Aaron Graves was, at all tswelevant herein, Duke University’s
Associate Vice President for Campus Sa#etg Security. In tht capacity, Graves
served in a supervisory andlipgmaking role for Duke Univesity. At all relevant times
to this action, Graves’ duties includegsuvising the Duke Police Department. The
Duke Police Department is a North Carollae enforcement ageg authorized and
existing under the North Carolina Gerlestatutes. Duke Police officers are
commissioned under North Carolina Generalu$ést without limitatn; they have the

full range of police authority that the Stateugts to all other municipal law enforcement
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officers in their respective jurisdictions. @BDuke Police Department has primary police
jurisdiction over, among other things, crimepaded to have occurred on its campus and
on property owned or confted by Duke University, ioluding adjacent streets and
roadways, within the Durhamwity limits. Upon informaton and belief, Graves is a

citizen and resident of North Carolina.

63. Defendant Robert Dean wamd at all times relevant herein, the Director and
Chief of the Duke Police Department. Deaported directly to Duke University’s
Associate Vice President for Campus Sa#etyg Security, Defendant Graves. In his
capacity as Director and Chief of Police,dbeserved in a supervisory and policymaking
role for the Duke Police Department. D&aprimary responsibties include directing
and supervising the day-to-day managenoétihe Duke Police Department. Upon
information and belief, Dean &resident of North Carolina.

64. Defendant Graves and Dean, as waslbther defendant supervisors and
officers of the Duke Police Department not lggown, are referred to herein collectively
as the “Duke Police.” The e Police are “persons” actinopder color of law as that
term is used i28 U.S.C. § 1983.

B. The Durham Defendants.

1. The Durham Investigators.

65. Defendant City of Durham is a murpeil corporation formed under the laws

of North Carolina. On inforation and belief, the City ddurham has purchased liability

insurance and/or participates in a mupétirisk-pooling scheme sufficient under
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N.C.G.S. 8§ 160A-485 to waives immunity against civil libility. The City of Durham
operates the Durham Police Depaent (“Durham Police”), whit is the city department
with law enforcement authority the City of Durham.

66. Defendant Linwood Wilson was, at &lines relevant to this action, an
investigator employed by the District Attornfey the Fourteenth Prosecutorial District in
North Carolina. Wilson was fired from the Dist Attorney’s officeon or around June
25, 2007. On information and belief, Wilsoraigitizen and resident of North Carolina.

67. Defendant Mark Gottlieb was, at all timedevant to this action, a detective
employed by the Durham Police Departme@n information and belief, Gottlieb is a
citizen and resident of North Carolina.

68. Defendant Benjamin Himan was, attathes relevant to this action, an
investigator employed by the Durham Polizepartment. On information and belief,
Himan is a citizen and retent of North Carolina.

69. Defendants Wilson, Gottlielnd Himan are referred to herein collectively as
the “Durham Investigators.”

2. The Durham Supervisors.

70. Defendant Patrick Baker was, at all timrekevant to this action, the City
Manager for the City of Durham. In thedpacity, Baker served in a supervisory and
policymaking role for the Citpf Durham and all of itsonstituent entitiesncluding the
Durham Police Department. Upon inforneatiand belief, on or shortly after March 14,

2006, Baker assumed the duties of the Coii€folice for the Durham Police Department
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and retained those duties during the edes®l period of time in which Defendant
Chalmers was on leave during the police itigasion of Mangum’s false allegations.
Upon information and belief, Baker is #izen and resident of North Carolina.

71. Defendant Steven Chalmerssyat all times relevamo this action, the Chief
of Police for the Durham PokcDepartment. In this capity, Chalmers served in a
supervisory and policymaking role for theldam Police Department. On information
and belief, Chalmers is a citizand resident of North Carolina.

72. Defendant Ronald Hodge wast,all times relevant tthis action, the Deputy
Chief of Police for the Durham Police Departrheln this capacity, Hodge served in a
supervisory and policymaking role for the fam Police Department. On information
and belief, Hodge is a citizeméresident of North Carolina.

73. Defendant Lee Russ was, at all timesvaid to this action, Executive Officer
to the Chief of Police for the Dniam Police Department. Inishcapacity, Russ served in
a supervisory and policymaking role for tharham Police Department. On information
and belief, Russ is a citizen aresident of North Carolina.

74. Defendant Stephen Mihaich was, ktiaes relevant to this action,
Commander of Investigative Services foe thurham Police Department. In this
capacity, Mihaich served in a supervisory giolicymaking role for the Durham Police
Department. On information and belief, Mittais a citizen and resident of North

Carolina.
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75. Defendant Beverly Council was, dktames relevant to this action,
Commander of the Uniform Patrol Bureau floe Durham Police Depanent. In this
capacity, Council served insapervisory and policymakimgle for the Durham Police
Department. On information and belief, Coiliis a citizen and resident of North
Carolina.

76. Defendant Jeff Lamb was, at all tinte$devant to this action, Commander of
the District Two Uniform Patrol of the Duaim Police Department. In this capacity,
Lamb served in a supervisory and policynmgkiole for the Durharfolice Department.
On information and belief, Lamb is aizen and resident of North Carolina.

77. Defendant Michael Ripberger was, #ttanes relevant to this action, a
Lieutenant in the Durham Police DeparttheOn information and belief, Ripberger
served in a supervisory and policymakingerfor the Durham Police Department. On
information and belief, Ripberger is dizen and resident of North Carolina.

78. Defendant David Addison waat all times relevant to this action, a corporal
employed by the Durham Police Departme®n information and belief, Addison’s
duties included serving a#ficial spokesman fothe Durham Police Department. On
information and belief, Addison is a @#in and resident of North Carolina.

79. Defendants Baker, Chalmers, Hodge, Russ, Mihaich, Council, Lamb,

Ripberger, and Addison are referred to cdilety herein as the “Durham Supervisors.”
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80. The Durham Supervisors and the Durhiamwestigators are “persons” acting
under color of law within the meaning of 283JC. 8§ 1983. They arsued in both their
individual and official capacitiesinless otherwise indicated herein.

JURISDICTION AND VENUE

81. This action for damagesises under the Constitution and laws of the
United States as well as the law of the Stdittdorth Carolina. In addition, complete
diversity of citizenship existisetween the parties, ancetmatter in controversy exceeds
the sum of $75,000 exclusive of costs andregts. This Court Isaoriginal jurisdiction
over Plaintiffs’ federal claims pursuant to @85.C. 88 1331 and #3. This Court has
supplemental jurisdiction ovéaintiffs’ state claims pursuato 28 U.S.C. 8§ 1367. In
addition, this Court has indepaent original jurisdiction ovePlaintiffs’ claims pursuant
to 28 U.S.C. § 1332.

82. Venue is proper in the Middle Disttiof North Carolina pursuant to 28
U.S.C. 8§ 1391. Nearly all éendants reside and may be foundhe Middle District of
North Carolina and a substantial part of the é&v@iving rise to these claims occurred in
this district.

FACTS
l. Background
A. Duke University’'s Championship Men’s Lacrosse Team
83. From 1977 to 1990, theuke University men’s lacrosse team amassed a

win-loss record of 2-45 iAtlantic Coast ConferenceACC”) play. In 1991, Duke
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recruited a new men’s lacrosse coach, Mikessler, to reverse the team'’s lackluster
performance. Over the next sixteen ye@sach Pressler developed the Duke men’s
lacrosse program into one thle most successful and celdbrhcollege programs in the
nation, and earned for himsealinational reputation as one of the best college lacrosse
coaches in the country. In those sixteeas®ns, Coach Pressler's teams compiled a 153-
82 overall record and wonrdge ACC championships; t&NCAA tournament berths; and
an appearance in the 2005v8ion | men’s lacrosse championship game, which the team
lost by one goal to Johns Hapk University. Coach Presslis a three-time “ACC
Coach of the Year” and the 2005 recipiefithe U.S. Intercollegiate Lacrosse
Association’s “F. Morris Touchstone Award” as the National Coach of the Year.
Heading into the 2006 season, the Duke&’'si&crosse team was uniformly ranked by
the media as among the top men’s lacrossedeanme nation and was widely favored to
achieve every college athlete’s dream Bidsion | national championship title. Many
of the lacrosse players had dreamed ofeathg this goal for most of their lives.

84. Many of the players on the Duke me lacrosse team in 2005-2006 had
chosen to attend Duke because they waitfiedpportunity to play for Coach Pressler
and to compete for a national championshyfany turned dowrffers from other
prestigious schools in ord&o pursue this dream.

85.  Duke University derived significatenefits from its championship
lacrosse program and the national prestigecgessal with it. The success of the men’s

lacrosse team helped Duken@n elite handful of scha®ls a perennial contender for
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the Sears Cup, awarded foetbumulative performance of all of a school’'s NCAA sports
teams. Duke’s athletic success at theamatli level and the associated prestige boosted
Duke’s ability to recruit top student athlesd top academic stuas as well, since it
gave Duke a combination of athletic and aadt excellence that largely unrivaled by
competing elite colleges and uargities, including the vy Leag schools, and is nearly
unique among the natiaprivate universities.

86. The success of Duke’s varsity athleggams such as championship
men’s lacrosse team is also a significant faictdgniversity fundraisig. Duke’s prestige
as a national Division | athletic powerheusas boosted its ability to attract the many
millions of dollars in alumni and other donations that it receives every year.

87. Duke viewed and treated its varsity meelacrosse team, as well as other
athletic teams, as ambassadors and represestatithe University to other students, to
the local community, and to the nation and waititarge. In the wals of Duke’s Dean
of Students, Suzanne Wasiolek, the mercsdsse players and other varsity athletes
“lead a more high-profile life on campus thae thther students, [in] that they represent
their team and represent Duldeiversity in all tley do on and off campus.” Likewise,
the Duke University Student-Athlete Handboakailable athttp://www.goduke.com,
states that a student-athlete participatingtietic competition is “acting as an official
representative of the University.”

88. In order to ensure that its athletggpeopriately “represent Duke University

in all they do on and off campus,” Duke esises significant authority and control over
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the members of its varsity athletic teanmgluding the men’s lacrosse team. This
authority and control significantly exceetti® authority and control Duke seeks to
exercise over students who are not varsiess. For example, according to Duke’s
Student-Athlete Handbook, thientrol includes, among other things: mandatory study
halls for designated student-athletes; eckdrexpectations of class attendance for
student-athletes; additional restrictions, ozed above Universitwide policies, on the
use of alcohol, tobacco products, and illegal drugs by stuadblettes; and subjection of
student-athletes to unannounced drug testing.

89. In March of 2006,as noted above, the Duke men’s lacrosse team was
universally recognized as Weositioned to compete for theational championship title.
Returning many starters frothe 2005 team, the team opened the season with a 5-1
record (their sole loss was a one-gmatrtime loss to fouh-ranked ACC rival
Maryland), and the players,dgltoaches, and their supporters were looking forward to
another shot at the national championship.

B. The Party On March 13, 2006

90. As is now widely known throughothe country, on Monday, March 13,
2006, many players on the Duke men’s laseoam attended aff-campus party at a
house located in Durham at 610 North BuaraAvenue, across tlsereet from Duke’s
East Campus, in a Durham neighborhood kmaw Trinity Park. The house, like many

houses in the Trinity Park neighborhoodiather neighborhoods adjacent to the Duke

! Unless otherwise specified or indicated by context, dates referred to in this Complaint
should be presumed to refer to the year 2006.
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campus, is owned by Duke arehted to Duke students. At the time of the March 13
party, the house was renteddanhabited by three of the laxsse team’s four senior co-
captains, Dave Evans, Matt Zash, and Dan Flannery.

91. On March 13, two female exotic dansavere hired to perform at the party
at 610 North Buchanan. Hiring male anthede exotic dancers was a relatively common
practice at parties thrown byuRe student groups, such agéraities, sororities, athletic
teams, and clubs. The University had no arl@olicy with respect to the hiring of
exotic dancers to perform at student partiesthe 2005-2006 schogkar alone, at least
20 such organizations, including the men’skedball team and several sororities, had
thrown exotic dancer parties without punishment.

92. The exotic dancers who arrived a¢ tharty were nanteCrystal Mangum
and Kim Roberts, a.k.a. Pittmgnereinafter “Roberts”).

93. On information and belief, one ofd@ldancers, Mangum, was a severely
mentally and emotionally disturbed womangd had a long histogf alcohol and drug
abuse. She had previously been involulyt@ommitted to a statmental hospital for
mental disturbances. She had also previonnslge false allegations that she had been
raped by a group of three men—allegatiohw/hich defendants herein subsequently
became aware. In the aftermath of the patte would tell a similar false story -- with
many materially conflicting variations -- aist the Duke men'’s lacrosse players.

94. On information and belief, Mangum wander the influence of alcohol

and/or drugs before, during, and after hegradance at the party at 610 North Buchanan
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Street. She had had sexual intercourike several different men during the days
immediately prior to the party, includinglatst one earlier that very evening. She had
also been hired earlier that samesning to perform with a viltor for a couple in a hotel
room. Moreover, DNA tests would later showattvhen she arrived at the party, she was
carrying in her genital and/or rectal regions the DNA traces of recent sexual activity with
at least four other males -- none of whom was a member of the Duke lacrosse team.
95. At the party on the night of March 4131, Mangum staggered and collapsed
during the dance performance. The dancéopmance came to a premature end at about
12:04 a.m., after four minutedlangum and Roberts eventlyadleparted from 610 North
Buchanan at about 12:50 a.m. During thterim, Mangum was #drnatively yelling and
muttering incoherently, tripping, and stunmgj into walls; it was very difficult for
Roberts and the lacrosse players to get Mangto the car to drive away. Mangum
repeatedly tried to re-enter the house afteninabitants had locked her out. For a short
period, she and Roberts had locked themsetvdse bathroom; ato point was Mangum
in the bathroom, or anywhere else inside llouse, alone with any lacrosse players.
Lacrosse players and Roberts finally agsisflangum, in her apparently intoxicated
state, into Roberts’ car at about 12:4h.aAs late as 12:41 a.m., Mangum was
protesting Roberts’ attempt leave 610 North Buchanan sisting that they should go

back inside because “there was more money to be made.”
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Il. Mangum Alleges She Was Raped Ad Is Examined At Duke Hospital

96. At 12:53 a.m., as the dancers wksaving, Roberts made a 911 call to
Durham police. As detailed below, Robertsdaman internally contradictory report that
she and “her black girlfriend” had beerbgacted to unprovoked racial taunts and
harassment outside 610 North Buchanan. Relsaitl nothing about a sexual assault; to
the contrary, she assured fiaice dispatcher that shen@hby implication her friend)
were not “hurt in any way.” On inforntian and belief, Duke pime officials became
aware later that evening thadlerts had placed this 911 call.

97. After they left the party, while iRoberts’ car, Mangum became belligerent
and accused Roberts of stealing her purse awgeyn and refused teave Roberts’ car.
When Roberts tried to remove Mangum frbar car in a Kroger grocery store parking
lot, Mangum told Roberts tayb ahead . . . put marks on me that's what | want . . .
put marks on me.” Roberts asked a Krogsusity guard to inteene. The security
guard made the immediate assessmentMlaagum was intoxicated and made a 911 call
to Durham Police. Omformation and belief, the sediyrguard later expressed great
skepticism of the claim that Mangum had bserually assaultethecause nothing about
Mangum'’s appearance or befa indicated sexual assault.

98. Sergeant Shelton and Officer Baitl of the Durham police force
responded. On information and belief, Rodardvised them that she had placed the 911

call accusing the residents of 610 North Baredin of racial hassment, and Durham
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police officers subsequently advised Dukégmofficials that Roberts had placed the
call.

99. Sergeant Shelton tried to induce Mam to leave Roberts’ car, but
Mangum feigned unconsciousnesdhelton determined thitangum was feigning her
unconsciousness by breaking an ammoniauwtagEeneath her nostrils, whereupon she
promptly began to breathe tlugh her mouth. On infornian and belief, throughout the
hoax investigation, the Durham Investigatansl other Durham officials were aware of
Mangum’s bizarre behavior drieigned unconsciousness.

100. With difficulty due to Mangum'’s figned unconsciousness, the Durham
police officers managed to convey Mangimtheir squad car to the Durham Access
Center, a facility for mentally ill patients apéople under the influence of drugs.

101. As Mangum was aware, if she were to be admitted at Durham Access
Center, she would be involuntarily confined at least 24 hosr and risked losing
custody of her two children to the Departmeh&ocial Services. On information and
belief, Mangum overheard comments from €défi Shelton indicating that she would
likely be involuntarily conmitted by the Center.

102. During the intake procedures atfbam Access Center, a nurse asked
Mangum directly if she had been raped.isTdirect prompting was a violation of the
Center’s policies. Mangum nodded yes. Mas the first mention of sexual assault that

she had made that evening. On infaiioraand belief, in makig her claim of rape,
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Mangum was seizing on the intake nurseiggestion in order to avoid involuntary
commitment.

103. Because she had claimed sexual assslalhgum was relieved of the threat
of involuntary commitment and was takerDioke Hospital for a forensic rape
examination.

A. Mangum'’s Rape Allegations At DukeHospital Are Wildly Inconsistent
And Facially Implausible

104. At 2:40 a.m. on Tuesday, March Mangum arrived with Officer Barfield
of the Durham Police Department at #raergency room of Duke Hospital, where
Mangum would be examined for sexual assault.

105. Upon her arrival at Duke Hospitélangum told Durlam police officer
Gwendolen Sutton that she had been dancirggroup of four women and that she had
been raped by five men in a bathroom.

106. This initial rape allegation was the fiigta series of patently implausible,
wildly inconsistent, ever-changing stortbst Mangum would tell to Duke medical
personnel and police officers during the halre spent at Duke Hospital on March 14.
All told, her tissue of lies at Duke Hospitacluded at least seven different conflicting
accounts of the events:

e Soon after 2:40 a.m., Mgam told Officer Sutton that she and “three girls,
Nikki, Angel, and Tammy, had performetla bacheloparty on 610 North
Buchanan.” After “Nikki” had attemptetd persuade her to have sex with a
man against her will, she “ended upglwe bathroom with five guys who
forced her to have intercoursedgoerform sexual acts” and “she was

penetrated by all five.” Mangum stakthat one assailant had penetrated
her vagina with his handsd penis. Sutton’s report noted that “while
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being interviewed at Dukéner story changed several times. At one point
she said that she had not been rdp€&xh information and belief, Mangum
also told Officer Sutton that she svhleeding vaginally, a claim which
turned out to be plainly untrue.

A few minutes later, after 2:40 a.rMangum told Sergeant Shelton that
she had not been raped. Instead,staeed that “some of the guys from the
party pulled her out of the vehicle agbped her,” but “nobody forced her
to have sex.” But someone had, Mam told Shelton, taken her money.
Shelton went outside to call his watmbmmander to report that the accuser
had recanted the rape allegation.

Just moments later, while Shelton was outside, Mangum changed her story
again, telling a doctor at Duke Hospitaat she had been raped after all.

She then refused to respoinda direct question from Shelton about whether
she had been raped.

Around 3:00 a.m., DukPolice Officer Christopher Day reported that
Mangum “was claiming that she waaped by approximately 20 white
males at 610 N. Buchanan,” and tehe had “changed her story several
times.” He reported that “Durham lp® stated that charges would not
exceed misdemeanor simple assagtinst the occupés of 610 N.
Buchanan,” indicating that DurhamIpe did not find her rape allegation
credible or worthy of @y further investigation.

Around 3:50 a.m., Mangum apparenthcanted the rape allegation again,
in a conversation with fEmale Durham police investigator, B.S. Jones.
Jones asked Mangum what had hapdeaad Mangum gave no clear
indication that she had been rapé&thther, Jones reported, Mangum stated
that someone “knew the deal” and “tipeys weren’t with it.” She then
expressed a desire to go back to sleep or to go home.

Mangum was seen by a total of seventdacand nurses at Duke Hospital.
To these doctors and nurses, she stidaidshe had been raped vaginally by
threemen and had great pain “down théréccording to medical records,
Mangum also repeatedly told Duke ttors and nurses that the assailants
had not used condoms and thaicejation had occurred. But she
specifically denied that she had beegped anally or orally, and denied any
other physical assault. She deniegt ;enderness in the abdomen, chest,
back, head, neck, or egtities. These three docs and four nurses
discovered no medical evidence of aape or physical assault. On
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information and belief, thougklangum repeatedly toldurses that her pain
level was 10 on a scale of 10, mukipurses tested her for symptoms
associated with pain and found nor@n the contrary, Mangum was in no
apparent discomfort.

e Beginning at around 7:00 a.m., Mangtmid yet another story to Duke
nurse Tara Levicy, who interviewddangum as a sexual assault examiner
and played an ancillample in the physical examination of Mangum
conducted by Dr. Julie Manly. Mangunmitially told Levicy that she had
been raped by thramen not only vaginally, but ally and anally as well,
and she said that their names were Adam, Brett, and Matt. She complained
that she had been pushed, pincheckdd “in my butt,” and had lost fake
fingernails in a violent struggle wither assailants. She asserted that no
condoms had been useddahat ejaculation had occurred in her mouth and
her vagina or anus. She complained, not only of vaginal pain, but pain in
her anus, face, shoulders, chest, abdoinack, buttocks,ral legs. But she
denied that she had been choked amdedethat she had been hit by hand
or fist -- statements she would later contradict.

107. Mangum'’s stories also variouslycinded other false and implausible
details, including that Roberts had assisteddipests, that Roberts had driven her to an
unfamiliar location after the party to beat bed steal her monegnd that Roberts had
rolled Mangum over glass whehe pushed her out of the car.

108. The only consistent features of Baersion of Mangum’s protean rape
allegations were her repeated claims to £gwnd to the other Duke doctors and nurses
that (1) the assailants had not used corsj@nd (2) ejaculation had occurred. If the
statements had been true, it would hiagen virtually inconceivable thabneof her
assailants had left DNA traces on or in her.

109. In addition, there was one consisteldim in Mangum’s allegations at

Duke Hospital—that she had been the victim,ofat rape, but of petty larceny, at the

hands of Roberts. Mangum told Officer ®uttfor example, that “Nikki” had stolen her
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money and cell phone. And she insisted tiic@r Jones that Nikki had taken her purse
and phone. Unlike the rajpdlegation Mangum did not recant this allegation at Duke
Hospital or thereatfter.

B. Durham and Duke Police Were Fily Aware that Mangum’s Rape
Allegations Were Not Credible

110. On information and belief, the Durham Investigators and the Durham
Supervisors were aware of the contradigctoature of Mangum'’s allegations, including
her outright recantation of the rape allegation to Sergeant Shelton. On information and
belief, the Durham Investigators, actingla direction of Durham Supervisors,
subsequently attempted to intimidate arstridit Shelton by subjecting him to an
internal investigation, accusations of unprofessional conduct, and threats of disciplinary
action for reporting Mangum’s recantation.

111. On information and beliegt around 3:00 a.m. onghoading dock at Duke
Hospital, Durham police officerengaged in an extensivedfing of the case to Duke
police officials. This briefing included, anformation and beliefidentifying Roberts as
the person who placed the 911 call at 61@Bdchanan at 12:53 a.m., and recounting the
conflicting allegations of rapiat Mangum had made aretanted to various Durham
police officials. Duke police and, anformation and belief, top-level Duke

administrators thus became aware of these facts.
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C. Duke’s Forensic Exam Reveals N@bjective Medical or Physical
Evidence of Rape

112. On information and belief, all sew@loctors and nurses who examined
Mangum at Duke Hospital between 2:00 aamd 7:00 a.m. found no objective medical
or physical evidence of sexual assault.

113. On information and belief, Mangudhd not take a shower, use the
bathroom, brush her teeth, change her clothrelsave anything to eat or drink between
the time she left the party and heaexnation by Levicy and Manly.

114. Duke Hospital policy requires at leaste fully-trained sexual assault nurse
examiner (“SANE”) to be oduty at all times. Hospital policy requires every woman
who alleges sexual assault to have arfsiemedical and physical exam by a SANE
nurse to prepare a so-called “rape kit'itetns for later forensic analysis. As of
November 2004, Duke Hospital employedfly-trained SANEnurses on a full-time
basis.

115. Levicy joined the staff of Duke Hogpl as an emergency-room nurse in
February 2005. On informath and belief, she had no prior experience in nursing. In
August 2005, she began wark her SANE certificationAt the time of Mangum’s exam
on March 14, Levicy had been certified for l&ssn two weeks, and had scarcely a year’'s
experience as a nurse in any capacity.

116. On information and belief, in cégting SANE nurses, North Carolina
employers ordinarily abide by the standard¢hefinternational Asswation of Forensic

Nurses, which require a nurse to havkeast three years of active practice before
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pursuing a SANE certification. Duke Haos permitted Levicy to apply and receive
training for certification as a SANE nurseefonly five month®f nursing practice.

117. Atall relevant times and eventssdeibed herein, Levicy was a full-time
employee of Duke Hospital. Her statemeanid actions described herein were performed
within the scope of her employment for Duldaiversity and DukeéHospital, and they
have been ratified by her employer.

118. According to the U.S. Department adstice, “[b]y profession, SANEs are
not victim advocates.” Ra#h, the Attorney General’s National Protocol for Sexual
Assault Medical Forensic Examinatioasailable at
http://www.ncjrs.gov/pdffiles1how/206554.pdf, repeatedly grhasizes “the importance
of examinemeutrality and objectivitgluring the examination.” (Emphasis added.) As
she examined Mangum, howevkeyvicy was neither “objdadt/e” nor “neutral.”

119. As detailed above, Mangum told Levittyat she had been raped by three
attackers, not only vaginally, barally and anally as wellShe complained that she had
been pushed, pinched, and ladk and that she had lost fake fingernails in struggling
with her assailants. She asserted thatammloms had been used and that the men had
ejaculated. She complainatt only of vaginal pain, but pain in her anus, face,
shoulders, chest, abdomen, back, buttoakd,legs. But she denied that she had been
choked and denied that shedh@een hit by hand or fist.

120. Notably, Mangum told Levicy that shthad been anally raped by at least

one assailant. This allegation of anal reyaes unique to the vemi of events Mangum
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told Levicy. It was absent fro the other versions of théegged rape that Mangum told
at Duke Hospital that night.

121. The allegation of anal rape was espé#giat odds with the medical and
physical evidence. The medical persorwieb examined Mangum saw no anal tearing,
bleeding, injury, or other eveahce of anal rape. Levisyown report of Mangum’s
physical examination specifically stateubthing notable” in the section for “Anal
Exam.”

122. In addition to eliciting the latest v&@on of Mangum’sstory, Levicy
participated in a forensic exam of Manguidowever, because Levicy was not qualified
to perform the pelvic examation -- the critical portion ahe exam -- it was performed
by Dr. Julie Manly, a fourth-year resideattDuke Hospital who had performed many
rape examinations in the past. It was Manly who examined and took scrapings of
Mangum'’s clothes; took oral, vaginahdrectal swabs; and collected samples of
Mangum’s hair, blood, and skinltefor later forensic analysis.

123. Like the examinations by the othdwoctors and nurses who examined
Mangum at Duke Hospital, the forensiaex conducted by Mayland Levicy uncovered
no objective medical or physical evidencetsroborate her allegations of rape or
traumatic sexual assault. As North Gera Attorney General Roy Cooper later
unequivocally stated after axhaustive review of the mexil and physical evidence:

“No medical evidence confirmed [Mangum'’s] stories.”
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124. Levicy took notes during Dr. Manlyiselvic examination. According to
Levicy’s notes, Mangum haab vaginal or anal tearingleeding, or bruising, no
grimacing, no sweating, no changes in \sighs, and no other symptoms ordinarily
associated with the serious pain of whick sbmplained. Her headack, neck, chest,
breasts, nose, throat, abdomen, and extrestexe all unbruised and normal. There
was no sign of rectal penetration; as noteavablLevicy recorded “nothing notable” in
the section of the SANE form labeled “Ariaxam.” There was no evidence of bruising
or other effects of beating, kicking, or clogx on Mangum’s headr neck, or elsewhere
on her body.

125. In the section of the SAE form labeled “Describe all signs of physical
trauma,” Levicy recorded onthat Mangum had three shscratches on her right knee
and right ankle. Thus, after a thorougheftsic sexual assault examination, the only
“physical trauma” noted by IDManly and nurse Levicy we three small scratches on
Mangum’s lower right leg.

126. Dr. Manly’s only diagnosi®f any abnormality in the pelvic examination
was “diffuse edema [i.e. swelling] of the vagl walls.” The basi#or this diagnosis is
unclear, because, on information and belia§ difficult or impossible to diagnose
edema or swelling without olrseéng the vaginal walls in #ir normal or unswollen state,
which Manly hadchever done. In any event, this condition can be caogathoking, sex
within 24 hours prior to the vaginal exafrequent sex, antidepressants, or taking

Flexeril. Mangum satisfied all these carmhs, including taking Flexeril. “Diffuse
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edema of the vaginal walls” is also comsig with Mangum’s admission to Durham
Police that she had performed, using a vimdor a couple in a hotel room shortly
before the lacrosse party. It was also ieat with the stateméito Durham police of
Jarriel Johnson, Mangum’s driver, whatsid that he had personally had sexual
intercourse with Mangum in the days beftire party, and that he had driven her to
multiple locations so that she could have w#h other men in the hours and days before
the party. Upon information and belief, the @bstion of “diffuse edema of the vaginal
walls” is also consistent with a yeast infection.

127. Dr. Manly later (October 2006) told defense lawyers for the indicted
lacrosse players that she had never segmabswelling in any of her previous sexual
assault exams; she had sedn tther routine pelvic exams, but there were other reasons
for it.

128. During the examination, Mangum sareed hysterically, and complained
of severe pain when Dr. Manly insertedpeculum for vaginal examination. This
behavior was highly atypical for a rape victwho lacked any bruising, bleeding, tearing
or other visible physical injury.

129. In fact, medical records indicate thdangum did not exhibit any of the
symptoms normally associatedth the severe pain stseiffered. Medical records
“indicate[] that she had no facial distresdicating pain, that she was not sweating (a
common response to intense pain), thatdtienot change her body position in any way

to indicate that she was uncomfortable, trat she had no changes in her vital signs
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(pulse, breathing, blood pressure) that woukkehaorroborated her complaints of pain.
Indeed, she was noted to be in ‘No Qius Discomfort.” Dec. 14, 2006 Defense
Motion To Suppress, at 5.

[ll.  Durham Police Sergeant Gottlieb Takes Over The Rape Investigation

130. Mangum was discharged from Duke Hospital after her forensic
examination. The next day, Wednesday Makb, Mangum went to her usual hospital,
the University of North Carolim Hospital, where she repeatest complaints of pain in
an attempt to procure pain-controlling ndrce. A physician at UNC wrote of Mangum:
“Due to the patient’s long psyclagical history she is at verydh risk of narcotic abuse,
and at clinic, we have recommended nqtrscribe the patient any narcotics.” On
information and belief, thdbng history included seve psychological disorders,
prescribed anti-psychotic drugand a continual practice of complaining about pain to
obtain narcotics.

131. Responsibility withinthe Durham Police Depanent for investigating
Mangum’s rape claim was initially assignedrweestigator B.S. Jones. On or about
March 14, 2006, Jones concluded that threae no evidence to proceed with a rape
investigation and that the file would be closed.

132. Inthe afternoon of March 14, theydafter the party, Mangum telephoned
Investigator B.S. Jones, requestingjmormation and belief, only that the police
retrieve Mangum'’s allegedly stolen property from Robeatts; did not mention that she

had allegedly been the victim of aszage gang rape only 12 hours before.
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133. In response to thishne call from Mangum, Jones referred Mangum'’s case
to Sergeant Mark Gottlieb, who was in chaog®roperty Crimes for District 2 of the
Durham police.

134. During years of policing the TrinjitPark neighborhood around Duke
University, Gottlieb had acq@d a widely known reputatn for vindictive and abusive
law enforcement practices toward Duke stide These abuses included selective and
malicious investigation angrosecution, excessive fordalse arrest, fabricating
evidence, and falsifying police reports. DuKécials and students, Duke Police, and
Durham officials were aware of Gottlieb’s beakattitude and rogue tactics against Duke
students.

135. In February 2006, Durham and Dus#icials (including, on information
and belief, Burness and Trasknong others) were notified the extent of Gottlieb’s
history of chronic abuses of law enforcempoiver against Duke students. For example,
research done by tlidews& Observerevealed that durinthe 10 month period from
May 2005 to February 2006, pkrcent of Gottlieb’s formalrrests were Duke students
(20 out of 28). Only three pant of the formal arrests malg the other three officers
who patrol the same district veeDuke students (2 out of B4Further, at least 15 of the
Duke students arrested b Gottliebre taken to jail for alcoh@and noise violations while
nonstudents and “permanent tksits” were not taken to jdbr more severe offenses.

As a result, shortly befofdarch 13, Gottlieb had been tsdarred from the Trinity Park

neighborhood after manyears of policing there. Go#lp’s Durham superiors assigned
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the Mangum case to him despite knowing aflistory of abusenal vindictive behavior
toward Duke students. On information dvedief, Duke Police also were aware of, and
approved, the decision to allow Gottlieb tkgacharge of the initial investigation.

136. On information and belief, the assigem of the case to Gottlieb violated
Durham police internal procedures, under White investigation of an alleged sexual
assault is to be conducted by a specialized Violent Crimes Unit.

137. Soon after being assigned the ¢aseor around March 16, Gottlieb
assigned defendant Benjamin Himan to assmtin the investigatin of Mangum'’s rape
allegations. Himan was a rookie investigatath only two months’ experience.

A. Duke Advises Lacrosse Playerblot To Seek Legal Counsel

138. On or about March 15, Robert Ded@nirector of the Duke University
Police, notified Dean Suzanne Wasiolek, Dakgean of Students, of Mangum’s rape
allegations. Dean Wasiolek is a lawyer anthember of the bar of the State of North
Carolina. She had also been a reverediarstied advisor to students in difficulty, and
enjoyed a special relationship of authorityst; and confidence with students, including
the lacrosse players.

139. Police Director Dean notified Dean \Wialek that “the accuser was not
credible” and that “this wouldo away.” He advised DeaMNasiolek that neither Duke
nor Durham police officers believed the aseus allegations. This advice reflected
Duke Police Officer Christopher Day’s March 14 report (“the Day report”), prepared at

Duke Hospital, which stated that the aceusbanged her story several times,” and that
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“Durham police stated that charges would exceed misdemeanor simple assault against
the occupants of 610 N. Buchanan.” @formation and belief, Dean and other Duke
Police reviewed and approved the Day répo March 14, the date it was filed.

140. Dean Wasiolek and other senior Dulé&cials to whom she spoke thus had
reason to believe, from the very outset of thexhteat the accused lacrosse players were
innocent and the accuser was not credible. Mgasiolek was advised, specifically, that
the number of alleged attackers varied leetw20 and 3 in the accuser’s accounts.
Moreover, Dean Wasiolek later recalled thadtd not appear that this case was really
going to go very far, because there were sggaéinconsistencies in some of the
information that the allegedatim was providing.” She also stated of the Duke police,
“I've relied on what they havimld me more timethan | can count. Their judgment has
always proven to be sontmeng | could depend on.”

141. During the afternoon of March 1Bean Wasiolek contacted Coach
Pressler on his cell phone to notify him of the allegations. Coach Pressler was at a
bowling alley with the entire lacrosse teanthe time. He confronted the four team co-
captains, Flannery, Zash, Evans, ahdmpson, and they promptly called Dean
Wasiolek back. The co-captaispoke directly tbean Wasiolek o&oach Pressler’s
cell phone.

142. The co-captains admittedat two exotic dancers had been hired for the
party, but emphatically and umpavocally denied Mangum'’s p& allegations and assured

Dean Wasiolek that nothing of the kind had occurred at the party. Dean Wasiolek
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assured the players that she believed tlaam that the police had determined that
Mangum’s rape allegations weareonsistent and not credible.

143. Dean Wasiolek advised the players ittty should not hire lawyers and
that they should not tell anyonacluding their parentsabout the rape allegations. As
one player recalls, Dean Wakk said: “[R]ight nowyou don’t need an attorneyJust
don't tell anyoneincluding your teammates or parengnd cooperate with police if they
contact you.” (Emphasis added.)

144. Because she was a lawyer, and beeadidier special relationship of
authority, trust, and confidence with the @ay, the players trusted Dean Wasiolek’s
advice.

145. Dean Wasiolek knew or shld have known that hadvice that the players
should not tell their parents, and tiiay should not sedkgal counsel and
representation, was not in thlayers’ best interest.

146. In advising the players not to procuegal representation, Dean Wasiolek,
who is an attorney, violateRule 4.3 of the North CGalina Rules of Professional
Conduct.

147. Coach Pressler passed Dean Wasiolalli@ce along to the entire lacrosse
team. In reliance upon this advice, the playdid not procure legal representation or tell
their parents about the allegations for the sexteral days, while the rape investigation

against them continued.
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B. Duke Nurse Tara Levicy Lends Credibility to Mangum’s
False Rape Allegations

148. Meanwhile, later in the afternoon bfarch 15, as alleged above, Sergeant
Gottlieb of the Durham Police Departmessamed personal responsibility over the case
from Investigator Jones. Gottlieb wouldthe lead investigator, with Investigator
Benjamin Himan of the Durham Fae as chief assistant.

149. The next day, March 16, Gottlieb aHdnan procured Ipotos of all the
Duke lacrosse players from the Duke Polidde Duke Police also gave Gottlieb and
Himan a copy of Officer Day’s report from the incident.

150. On Thursday, March 16, Gottlieb ahiman interviewed Mangum at 11:47
a.m. that morning. Juptior to this interview wittMangum, however, a critical
conversation occurred at 11:01 a.m. betwidgnan and Tara Levicy, the newly qualified
SANE nurse who had participated in theefosic medical examination of Mangum at
Duke Hospital. Himan had contacted Levioyinquire about the medical and physical
evidence relating to Mangum’s rape allegatiohsvicy told Himan that “due to HIPAA
laws she was unable to divulge patient information,” but ttieré were signs consistent
with sexual assaulluring her test.” (Emphasis added.)

151. Because Levicy stated that therergvésigns consistent with sexual
assault,” Gottlieb later (on March 21) serfest with a subpoena, which would permit
her to disclose patient information to thewiwithstanding HIPAAthe Health Insurance

Portability and Accountabilitict, a federal statute that includes patient privacy
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regulations. (As discussed below, Mangsicomplete medical records were not
produced by Duke Hospitéd Gottlieb until April 5, anost three weeks later.)

152. There was no objective medical or picgs evidence supporting Levicy’s
statement that “there were signs consistent séttual assault.” Wwas asserted with an
intentional, or at least reckless, disregard for the truth.

153. On information and belief, Levicy'statement to Hintawas a critical
factor in launching, sustaining, and prolorggthe rape investigation. As noted above,
neither Duke nor Durham police had attad any credibilityo Mangum'’s ever-
changing, contradictory, patently implaoigi rape allegations on March 14. Yet on
March 16, Duke Hospital's sexual assault examadvised Durham police, in effect, that
a rape had likely occurred.

154. At every stage of the investigationdaprosecution, the case against the
lacrosse team always rested primarilythwn, and only tw, pillars of evidentiary
support: (1) Mangum'’s rape allegationsdd?2) the opinion oDuke Hospital's SANE
nurse that the medical and physical evidemas “consistent with sexual assault.” The
prestige and credibility of Duke University blatal thus provided the core support for
the investigation (and later, the prosecutiorgiast the lacrosse players. And as detailed
below, nurse Levicy’s opinion took aven greater importance in justifying and
prolonging the investigation in the emsy weeks, because (1) Mangum'’s credibility
eroded even further as she continued ltorteonsistent versins of her story and

repeatedly made similarly inconsistent ‘itiéications” of her alleged assailants from
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multiple photo arrays; (2) Levicy’'s sahent to the Durham police was later
corroborated, falsely, in public statemelbysLevicy’s supervisor, Theresa Arico, who
was the director of Duke Hospital's SANE program; and (3) Levicy later provided
additional statements to Durhapulice, also inconsistentith the record of Mangum’s
examination at Duke Hospital, desigrtedebut mounting exculpatory evidence,
including DNA evidence.

C. Mangum Fails To Identify Any Of The Lacrosse Players In Photo
Lineup

155. Gottlieb and Himan intervieed Mangum at 11:47 a.nAs noted above,
Mangum stated, consistent with her statetmanh Duke Hospital, that ejaculation had
occurred into her mouth and anus, and that‘did not take a shower, use the bathroom,
brush her teeth, change her clothes, or laayghing to eat or drink post attack.”
(Gottlieb notes, at 3.)

156. To Gottlieb and Himan, Mangum id&fired her attackers as “Adam,”
“Matt,” and “Brett.” Mangum also gav@ottlieb and Himan vague descriptions of
“Adam,” “Matt,” and “Brett.” She described “Bit" as “heavy set” with a “short hair
cut,” and weighing 260-270 pounds. Sheat#ed “Adam” as “short,” “white male,”
with “red cheeks,” “fluffy” brown hair, and “ahubby face.” She also described “Brett”
as “chubby.” Neither the names nor the dggions matched any of the players upon
whom the investigation focused or who wekentually indicted. On information and
belief, Mangum did not allege that she had eason to believe th#te players had used

aliases.
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157. Later that same day, Durham Police conducted their first photo
identification procedure for Megum to identify suspects. Investigators Soucie and
Clayton of the Durham Police showed her 4ysraf 6 photos each, consisting solely of
photos of Duke lacrosse players.

158. Mangum’s immediate reaction to thegbh arrays was that “they all look
alike.” Mangum did not iddify any of the photos as hattackers, including Reade
Seligmann (who was later indicted for rapimgy), whom she ideni#d with only “70%
certainty” as having attended the parlyor did she pick out any of the “Adams,”
“Matts,” or “Bretts” included in the photo ys. She did, however, identify four faces
with “100% certainty” as having attended thetpa One of these players was Brad Ross,
who had not attended the party, and whdangum had never seen before.

159. As Mangum’s “100% certain” misidéfication demonstrated, in order to
elicit from Mangum a plausle identification of her “attackers,” Gottlieb and Himan
would first have to find out which playehad and which players had not attended the
party. Gottlieb and Himan imrdetely set out to compile a list of party attendees.

160. On information and belief, Distri&ttorney Nifong and the Durham
Supervisors were informed of Mangum'’s ifldyp to make a plausible identification of
any lacrosse player, but were deliberatatifferent to her lack of credibility.

161. Michael Nifong was at times relevant to this action the acting District
Attorney for the Fourteenth Prosecutorial District in N&#rolina (which comprises the

City of Durham and Durhar@ounty). From March 24, 20G6rough January 12, 2007,
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Nifong also directed the Durham Police Depaant’s investigation ofhe allegations of
rape against the Duke lacrosse team. &b ¢hpacity, he served in a supervising or
policymaking role for the Citpf Durham and the DurhaRolice with respect to this
investigation. Nifong was disbarred by tderth Carolina bar on June 16, 2007, for his
conduct in his investigation of the lacrogsam. On June 18, 2007, he was suspended
from his position as District Attorney, and resigned from that position on July 2, 2007.
On August 31, 2007, fbng was found guilty o€riminal contempt by the Superior Court
of Durham County for action®lating to his investigation ahe lacrosse team. Nifong
has filed a petition under Chapter 7 of theefial bankruptcy code and is therefore
protected from being named as an indipal defendant in this action.

D. Police Search 610 N. BuchanaAnd Interrogate Team Captains

162. In the evening of March 16, not lomdfer Mangum’s photo identification
procedure, Gottlieb, Himan, and other DamihPolice arrived at 610 North Buchanan
with keys and a search warrant. Earlietttiay unidentified Duke officials had given
Gottlieb keys to the house, whi€luke owned and rented to three of the four lacrosse co-
captains.

163. Two co-captains were home at the tidash and Evans, but were asleep
when the police entered the sy the third co-captain, Flaery, returned to the house
while the search was occurringll three residents of ¥ North Buchanan cooperated

fully with, and voluntarilyassisted, the police during the March 16 search.
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164. When the search ended, allabrco-captains voluntarily accompanied
Durham police to the police station for a lénginterrogation in the absence of counsel,
which lasted throughout thegtit, until about 4:00 a.m. on Fag morning. After being
placed in separate rooms for individualizetéimiews, the co-captasnwere consistently
cooperative, and their accoufswhat occurred at the gg were both truthful and
consistent with each otheAmong other things, during thisterrogation, the co-captains
voluntarily submitted to physicatspections for signs of s¢cdes or other injuries, and
provided samples of their DNA. They alolunteered to take polygraph tests, but
Gottlieb and Himan declined.

165. During these interrogations, Gottlieb elicitteom the co-captains a list of
the lacrosse players who had attended the pateyshowed the coaptains, individually
and separately, photographs of the enticedsse team supplidry Duke police. He
instructed them to lisevery team member who had attestlee party, but not to include
anyone unless they rdterted with certainty that that person had attended. The co-
captains complied, proviiag Gottlieb with a lisof party attendees as possible suspects.
As discussed below, this list would latee corroborated and supplemented with
information from Duke key cdrreports illegally supplied bpuke University to the
Durham police on March 31.

166. The physical examinatiortd the three co-captains on the night of March
16-17 were performed atuRe Medical Center. Duke personnel examined the co-

captains for evidenoaf scratches or other injuries conerst with an attack and collected
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DNA and hair samples from them. The Dukedical investigators who examined the
three co-captains found physical evidence to suppgdMangum’s allegations.

167. On information and belief, Nifongnd the Durham Supervisors were
informed of these facts relating to the Malfidhinterrogations, and of the fact that the co-
captains had been completely and volutyt@ooperative withpolice during them.

E. Duke Steers Players To Dke’s Lawyer -- Wes Covington

168. On Friday, March 17, after all-nighiterrogations at the Durham police
station, the team co-captainstmgth Coach Pressler and asge athletic director Chris
Kennedy, whose son had beercaptain of the 2005 lacrosteam. Contrary to Dean
Wasiolek’s advice, Kennedy said that thecaptains needed to tell their parents about
the allegations and that they would neeghlecounsel. The co-captains contacted their
parents from Kennedy'’s office.

169. Soon after instructing the players noted their parents and not to consult
a lawyer, Dean Wasiolek and/or other Dukgcials had contacted a Durham lawyer
named J. Wesley (“Wes”) Covington abdtle case. Dean Wasiolek had a close
relationship with Covington, and Covingtbad often been engajey Duke to handle
potentially embarrassing or controversial lggablems. Dean Wasiolek later described
Covington as “a wonderful lawyer” who “hadot of experience with this kind of
situation.” In fact, Covington had little or mxperience in criminal defense work. Dean

Wasiolek had advised or instructed Kenngmltell the co-captains to seek Covington’s
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advice. In reliance on Dean Wasiolek'vige, Kennedy recommended Covington to the
co-captains.

170. Unbeknownst to Kennedy or the lacrogéayers, Covington’s law license
had been suspended for three yearD02y the North Carolina Bar for ethical
violations. In addition, just a month antha@f before these events, Covington had again
been disciplined bthe North Carolina Bar. On Falary 2, 2006, Covington was
censured for the following violations: tham lawyer J. Wesley Covington was
censured by the Grievance Coittee for engaging in a cdrdt of interest, failing to
provide his clients with adeqte information to makefiormed decisions, permitting a
third party who paid his fee to make deeors regarding the cliesitrepresentation and
thereby engaging in conduct prejudicial to the administration of justice.”

171. The next day, Saturday, March 18;@aptains Evans, Zash, and Flannery,
acting on Dean Wasiolek’s and Kennedy'sammendation, met with Covington to seek
his advice and counsel. The co-captaaid Covington theiaccount of events,
including their all-night inteogation by Gottlieb. Refeng to his close relationship
with Dean Wasiolek, Covington assured thecaptains that he had dealt with similar
matters in the past and that he would middeeproblem “go away.” Like Dean Wasiolek,
he emphasized that they should not mentieiatter to anyone. He left it unclear,
however, whom exactly he was representing in the case.

172. Later that same day, in a phone casagon with co-captain Dave Evans’

parents, Covington stated that his friemdthe Durham police department had advised
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him that everything would be okay. Hedad that they should not retain anyone --
including himself -- as Evanlawyer. Again, he emphasid that they should not
mention the matter to anyone.

173. Covington was careful never to enieto a formal attorney-client
relationship with most or all of the playerstheir parents, while repeatedly advising
them and urging them to allow him to washk their behalf, and not to retain other
counsel. As Dean Wasiolek had done, @gton held himself out as an advisor to the
players, dissuading them from retaining otb@unsel, while secretlgcting on behalf of
Duke and its administrators.

174. On Monday morning, March 20, Dukéniversity President Richard
Brodhead learned of the rape allegations for the first time by reading a terse account of
them in the student newspaper. The newspapeount simply stated that a rape had
allegedly occurred at 610 N. Buchanan, aderecently acquired by the University
adjacent to Duke’s East Campus, overrgpbreak. Brodhead called Duke’s Vice
President for Student Affairs, Larry Moneta,aviold him that “theaccusations were not
credible and were unlikely to amount to anything.”

175. Also on the morning of March 20, Bredhompson, father of lacrosse team
co-captain, Bret Thompson, contacted Wesi@gton. Covingtona@vised Thompson, “I
do this all the time for Duke dnd that, through Covingtatontacts within the Durham
police, “we’re going to get this swephder the rug.” Covington advised Bruce

Thompson that his son should not hidawyer. When Thomms pressed him on the
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guestion of whom he represetite Duke or the lacrossegylers -- he responded that he
was not representing anyone officially, but that he was acting as “the unofficial legal
adviser to everyone.”

F. Duke Colludes With Gdtlieb Against The Players

176. Meanwhile, on March 20, Gottlieb’s rapesestigation was proceeding
apace. On or before that day, Gottlieb egiempting with Duke Police to arrange for
uncounseled interrogations aff the lacrosse players, likkose he had conducted with
co-captains Evans, Zash, afldnnery during the night déflarch 16-17. According to
Gottlieb’s later testimony, “investigator Himavas working with people at Duke to get
the players to come in under the radar, sitmlewd talk with us if they wanted to.”
Gottlieb’s “supplemental case notes” recortleat, on March 20, “Inv[estigator] Himan
advised me he spoke to Duke Police [3ttsenberg to set up a voluntary meeting for
the players to speak iurham PD and give photograplasid DNA.” At the same time,
“people at Duke” (notably e Wasiolek) were exploitingpeir position of authority,
trust, and confidence to encourage the playerson@tain counselral not to assert their
constitutional right to represemitan in any such interviews.

177. On information and belief, Gottlieb sdugo interview tle players without
legal counsel in order to engage in coercivterimgations with some or all of the players,
as he had done with co-captains Evans, Zasti Flannery during the night of March 16-

17. Moreover, on information and beli€ottlieb wished to procure DNA samples from
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the players through voluntary agreementause by voluntarily providing the samples,
the players would forfeit their right to regeiprompt reportingf DNA test results.

178. Covington later took the lead in encaging the players and their parents to
participate in these uncounseled interrogetioOn information and belief, during this
time, and perhaps as early as Monday, M2@hhe was engaged in covert discussions
both with Duke officials and with Gottlielbjiman, and/or other Durham officials to
arrange for Durham police toterrogate the lacrosse players massevithout the
benefit of counsel. Covington did not dsge these communications to the players or
their parents. Comgton was well aware of Gottlieb’spatation and record of biased
and harsh treatment Duke students.

179. On March 20, Himan also called Codetessler to set up an appointment
for these interrogations of all players who ladigtnded the party, to occur on Wednesday,
March 22. No lawyers would be presentidgrthese interviews. Covington advised
Coach Pressler that this was a good pladh that the players should accede to it.

G. Roberts Tells Police That Mangum’sRape Allegations Are “A Crock”

180. Also on Monday, March 20, Himan @ the Durham Police Department’s
first contact with the other daer at the party, Kim Roberts. Roberts told Himan that
Mangum’s rape charges were “a crock,” arat tiangum had not been out of Roberts’
company for more than five minutes dgitheir entire time at 610 N. Buchanan --

during which time, Mangum haaken trying to get back into the house. According to
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Roberts, “the only time [Mangum] was alone was whernvati@d not leave and that time
period was less than five minutes.”

181. On information and belief, the Durham Investigators and the Durham
Supervisors were informed of Roberts’ opmithat Mangum was lying and were aware
of the subsequent attempts to intiatiel her into changing her story.

182. On information and belief, betwedvarch 20 and March 22, Himan
located an outstanding arregirrant for Roberts for arllaged probation violation.
Gottlieb arrested Roberts on this warrant. iddarmation and belie Gottlieb and Himan
then induced Roberts, on March 22, to pdeva formal written sttement in which she
recanted her initial statemenattthe allegations were “a crock.” They induced this
written statement by offering hardeal on the probation violation. On information and
belief, the Durham Supervisorsdw or should have known alidhis witness tampering.

183. In addition to this written statememoreover, they induced Roberts to
write a false addendum altering her account efd@bents at the party to create a fictional
window of opportunity, wheshe was separated from Maing, during which the rape
might have occurred. In the addendum, Robertde: “I forgot to mention that the first
time Precious [i.e. Mangum] came to the car, she left becaadelsthere was more
money to be made. It was after théérat the boys helped her to the car.”

184. On March 20, Durham police obtainadubpoena to Duke Hospital for

medical records associated witle iorensic examination of Mangum.
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H. Duke Nurse Levicy Again Falely Corroborates Rape Allegations

185. The next morning, Tuesday, March, Zottlieb went to Duke Hospital and
served the subpoena on nutswicy. Levicy made crucially false and misleading
statements to Gottlieb about thature of the physical amdedical evidence She told
Gottlieb that the examination of Mangum hade&ed physical evidence of “blunt force
trauma,” and that the blunt force trauma was “consistent with the victim’s statement”
alleging a forcible gang rape by three méteither Levicy nor Manly had reported any
evidence of “blunt force trama” indicating sexual assault their forensic examination
report. To the contrary, a®ted above, the only evidenaE“physical trauma” found by
Manly and Levicy in their forensic exam bfangum were thresmall scratches on her
lower right leg. In fact, on information drbelief, it would be impossible to diagnose
blunt force trauma without these of a colposcope to vidhe interior of the victim’s
vagina—but no colposcope hhaden used in the examira of Mangum. Levicy’s
claim of evidence of “blunt force trauma” wtmis false and contratyg the physical and
medical evidence in Levicy'and Duke Hospital's possession.

186. Levicy also advised Gottlieb thttte evidence corrolbated Mangum’s
claims of both vaginal and anal rapféhe stated that Mang “had edema and
tenderness to palpitation bothadig and especially vaginallyy The reference to anal
edema and tenderness was entirely fabricafednoted above, Legy’'s own report from
the examination of Mangum had recordedtinng notable” in thsubsection for “Anal

Exam.”
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187. Levicy’s reference in the March Zdterview to vaginal edema, moreover,
misleadingly exaggerated its significandar.. Manly had diagnosed “diffuse” swelling
that could have been egohed by any of several comm@ace causes, all of which
applied to Mangum. Levicy’s statement implied, rather, that the vaginal edema provided
solid physical evidence of “blunt force trauma” from a @rdlsexual assault. This
implication was false and contrary to mediaatl physical evidex® in Levicy’s and
Duke Hospital's possession.

188. Like her March 16 statement to affir Himan that “there were signs
consistent with sexual assault,” Levicykarch 21 statements to Gottlieb -- that the
victim had suffered “blunt force traum#iat was “consistent with the victim’s
statement,” and “edema and tenderness lfmtpion both vaginally and anally” -- were
critical factors in sustaininthe ensuing rape investigatioMangum'’s rape allegations
were manifestly contradictory and increldiplLevicy’s statements falsely asserting
medical and physical evidence of rape wlexefore the only evidence on which further
investigation could plusibly be based.

189. Levicy’s false statements theredaappeared promamtly in Gottlieb’s
March 23 application for a non-testimonaabter (“NTO”) seeking DNA evidence from
all 46 white members of the lacrosse team. The NTO application stated (emphasis
added):

The victim was treatedna evaluated at Duke University Medical Center

Emergency Room shortlytef the attack took place. A Forensic Sexual

Assault Nurse and Physician conducted the examinakftedical records
and interviews that were obtained &pubpoena revealed the victim had
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signs, symptoms, and injuries consisteith being raped and sexually

assaulted vaginally and anallyrurthermore, the SANE nurse stated the

injuries and her behavior were c@tent with a traumatic experience.

190. As detailed below, subsequent to March 21 interview with Gottlieb,
Levicy actively conspired with the Durhamviestigators to prop up and to prolong the
investigation. She met or conversed multiplees with the Durharnmvestigators in the
ensuing weeks and months, repeatedly gidig®r elaborating treestimony to rebut
mounting evidence of innocence as it emdrggpon information and belief, she
conferred with prosecutors andfolice at least seven times during the course of the rape
hoax crisis.

191. At an unknown date later during thasis, Levicy spoke directly with
Nifong. On Nifong’s recollection, thisooiversation occurred in early May, after the
indictments of Seligmann and Finnerty. Nifosgotes of this conversation, which refer
to Levicy as “Tara,” state that Leviagdvised him that Mangum’s symptoms and
behavior were ¢onsistent with sexual amsdt emotionally and physicallyand with “rape
trauma syndrome.” (Emphasis added.) Ngaecorded that Levicy advised him that
Mangum showed no signs of intoxicati@md that Mangum offered “consistent
responses.”

192. Indeed, as late as January 2007, Levicy spoke with Durham
Investigators Wilson and Himan. Contraoyher own March 14 written report, she

falsely stated to the officethat Mangum had been unswhether condoms had been

used in the alleged attack. Levicy'sskastatement was designed to dissipate the
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dispositive exculpatory significae (discussed below) of thestdts of DNA tests utterly
disproving Mangum'’s rapallegations against the lacrosse players.

l. Mangum Fails Second Attenpt At Photo Identification

193. On Tuesday, March 21, Mangum sviaterviewed by Durham police
officers in a second failed attempt to elicgplausible identification of her “attackers.”

On information and belief, Mangum’s immatk concern, which she expressed to the
Durham officers, was not to bring her “rapidis justice, but to retrieve her allegedly
stolen property from Roberts.

194. Investigator Clayton of the DurhaRovlice presented Mangum with two
photo arrays, comprising six plegraphs each. Again, these photo arrays contained only
pictures of members of the Duke lacrosse te@mne of the arrayiscluded Dave Evans,
who would later be indictebly Nifong for rape. Claytotwice showed Mangum the
array containing Evans’s photograph. E#ole, Mangum failed to identify anyone in
the array. Notably, Mangum dibtidentify Evans at all, and she certainly did not claim
that Evans was one of the men who purgbiytassaulted her. Once again, Mangum
stated that the players all looked the same.

195. On information and belief, the Durham Investigators and the Durham
Supervisors were informed of Mangum'’s ifid to identify her “attackers” during both

the March 16 and the March 21 photo arrays.
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J. Players’ Parents Learn of Rape Allegations

196. The same day, March 2Cpvington met with several parents of lacrosse
team members. Covington suggested th&¢viakey players” give interviews to Durham
police in the absence of caal. No lawyers would beecessary, Covington stated,
because he himself would attend.

197. On information and belief, Covingtamas already in direct communication
with Gottlieb and had scheduled the enl@i@osse team for police interrogations,
including providing DNA samples, for thexteday, Wednesday, March 22. Covington
also acknowledged that he had spent thening of March 21 in extensive discussions
with Wasiolek and Kennedy.

198. Pursuant to this Duke-Durham plor uncounseled interrogations, at 7:00
p.m. on March 21, the players were instrudtedeport to the Duke Police Department
the next day, March 22, at 3:00 p.m. Tliusy had only 20 houradvance notice of the
proposed interrogations.

199. Durham attorney Robert C. Ekahd independently learned of the
Covington-Gottlieb plan for uncounseled interrogations on the evening of March 21.
Working through the night, he managed toigetontact with many of the lacrosse team
members to advise them not to agree tmuneseled interrogationdMany parents were
awoken in the middle of the nigto hear of the rape allegations against their sons for the

first time, because Duke had instructedshalents to keep quiet about the allegations.
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K. Parents Reject Advice of Duke Lawyer Covington

200. Larry Lamade, father of player Peteamade, was one of the parents who
heard of the allegations for the first tirdering the night of March 21-22. The next
morning, Wednesday, March 22, Lamade ather parents, acting on the advice of
Ekstrand, advised Coach Pressler that the scheduled interrogatiolashave to be
delayed so that the players could consultrtharents and lawyers first. Coach Pressler
referred Lamade to Covingtonhw had arranged for the interview.

201. Lamade, a lawyer, met with Covitogn on March 22. Lamade asked
Covington: “Whom do you represent?” Cogton replied: “I'm not really representing
anyone. I'm here to kind of fithis. And I'm advising Duke.”

202. Overruling Covington’s protests, reade insisted that the police
interrogations scheduled for that day be posed. At the last minute, Covington’s
office advised Gottlieb by email that the lesse players would not be available for
interviews that day, and rescheduled for Wednesday, March 29.

203. Later that afternoon, Covington tregain with Lamade and another
lacrosse parent, Tricia Dowd. Again Cowuioig urged that some or all of the players
submit to uncounseled iméews with Gottlieb.

204. Though Covington had never advised filayers of this, Gottlieb, Himan,
and the Durham police hadapined to procure DNA samples from the players at the

scheduled interrogations. When the imdgations were postpon@&e March 22, Himan
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began to prepare an application for a mestimonial order (“NTO”) from a judge to
compel the lacrosse plagaio produce DNA samples.

L. Relying On Levicy’s Misrepresentations Of The Medical Evidence,

Gottlieb Obtains A Non-Testimonid Order For DNA Samples From
The Players

205. The NTO application was filed withéhcourt the next morning, Thursday,
March 23. As noted above, the NTO apation placed decisive emphasis on nurse
Levicy’'s statements, asserting that “medlieecords and interviews ... revealed the
victim had signs, symptoms, and injure@mnsistent with being raped and sexually
assaulted vaginally and anally,” and th&gfSANE nurse stated the injuries and her
behavior were consistent with a traumatiperience.” The NTO application also stated
that Mangum had been “strangled,” a cldirat had not been inadled in any of the
seven stories she had told at Duke Hospital on March 14.

206. These statements in the NTO appiiea, publicly available and widely
reported, were false. Moreover, Duke knewshould have lkown that they were
demonstrably false, on the basis of medaadlence in Duke’sxclusive possession.
Duke took no action teebut or correct these public charges.

207. The inflammatory allegations the NTO application included the
allegation that Mangum had lost fake fingelsan a desperate struggle to resist the
alleged attack. To be sure, fake fingernhdsl been found in the bathroom during the

March 16 search of 610 North Buchanan.e Bpplication did not mention, however, that

other unpainted nails and nail @bling accessories had bdennd with the painted fake
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fingernails mentioned in thieTO application, or thavlangum had told Gottlieb and
Himan that she had been affixiagd painting her fake nailsgubefore leaving the party.

208. The NTO also falsely accused theopants of 610 North Buchanan of
using “aliases” to conceal their identities ahgrithe alleged attack. On information and
belief, Mangum never made such an allegatiaifiéopolice. On the contrary, she named
her attackers as “Adam,” “Matt,” and “Brett/ithout any indication that these were
aliases. And, belying any suggestion thattthought these were aliases, the Durham
police designed both the March 16 and the M&t photo arrays to include photographs
of players with those names.

209. The NTO application also falselg@used the players of attempting to
conceal their sports affiliation as membershaf Duke lacrosse team. On information
and belief, Himan and Gottliekere aware from their Mah 16 raid of 610 North
Buchanan that the hse was liberally decorated wiluke lacrosse flags and other
paraphernalia.

210. The filing of this NTO application iggered intense local media and press
coverage of the rape allegatiotisus ensuring a lengthy pubbiedeal for all the lacrosse
players. Once the explosive allegatioesdime public, nationwide media attention was a
completely foreseeable certaintiBy March 23 -- before Nifongpok an active role in the
case -- Levicy’s false and misleading statets¢m the Durham police had ensured that
the hoax would become, atthery least, a humiliating public spectacle for all the

players. Moreover, the NTO applicatisréllegation that the rape complaint was
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supported by medical evidence collected mk®Hospital -- an allgation that owed its
existence entirely to nurse Levicy -- gave $parious rape allegations a powerful aura of
credibility to the media and ¢hpublic. Nifong would laterepeatedly exploit this
credibility to full advantage binvoking the authority of Dke Hospital to prop up his
public charges of rape.

211. Without Levicy’s false and misléing statements to the Duke
Investigators, therefore, the false rape gharwould never have become public. If the
Durham Police had been advised truthflyyLevicy that the physical and medical
evidence was inconsistentttvMangum’s multiple, ever-changing, conflicting stories,
then the rape investigatiowhich had been dropped by Darh Police Investigator B.S.
Jones, would not have & revived and pursued.

212. The NTO application also stipulatétat any players whose DNA was not
found on the rape-kit items would be immediatekonerated. It statl that “[tjhe DNA
evidence requested will immedaht rule out any innocent penss, and show conclusive
evidence as to who the suspect(s) are in the alleged vaitank upon this person.” This
statement was plainly correct, given Mangueiams to Duke medical personnel that
she had been orally, vaginalgnd anally gang raped, th@mindoms had not been used,
and that there had been ejaculation. Ldtewever, when the @A evidence came back
anddid, in fact, rule outll the lacrosse players asgstble suspects, the Durham

Investigators promptly dismissed its elmatory significance and began falsely
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suggesting, with the knowledgand approval of the Durham Supervisors, that condoms
might have been used byethictional rapists.

213. In the afternoon of March 23, JuglRonald Stephens signed the NTO
application, ordering all 46 white memberdioé lacrosse team fivovide DNA samples
to the police.

214. The team members fully and immedigtcomplied with the court’s order
without objection, providinddNA samples, submitting to examations for injuries, and
sitting for photographs.

215. When the order was issued, many teagmbers consulted with Ekstrand,
leading Covington to complathat Ekstrand was trying take over his position on the
case. But when one player asked Covinglioectly, “Are you my lawyer?” Covington
refused to answer directly.

216. The press was tipped off about the®ldrder. When the team members
arrived to provide DNA samples in the |aéernoon of March 23, therefore, newspaper
and television reporters were awaiting thehe first prominent press coverage of the
rape hoax would begin the next momyinvith a front-page article in thiiealeigh News &
Observer From March 24 onward, a nationaldigefrenzy continued for months, fueled
in large part by Duke University adminiators, officers, professors, and students.

IV. The Media Frenzy Begins, And District Attorney Nifong Takes Control Of
The Rape Investigation

217. Inthe ensuing days and weeks ttombination of faculty animosity,

faculty and student protestsommunity outrage, and a ssve invasion of the Duke
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campus by local and national media, transfarieke into what CBS News described as
a “Campus Under Siege.” The atmosphers imgensely hostile, @n dangerous, for the
lacrosse players. They weaccosted and intimidated their homes and on campus by
large groups of angry, pot-banging facudtyd student protestors carrying “castrate”
signs and yelling threats. Their faces appéam “Wanted”-style posters that flooded
the campus and Durham. Some players \pal®icly singled out in class by their
professors for harassment and condemnafidrey were besieged mews reporters and
camera crews. They lived in fear of physiattacks, under threats of drive-by shootings
and racial violence. Increased police pltiwvere required in the neighborhood where
many of them lived. They weferced to flee fron town during their final exams when a
menacing radical hate group called the N&ack Panthers deseded on the campus.
And in the midst of this intense commundytrage and national media attention, 88
Duke professors took out a full-page adhe campus newspaper publicly thanking
student protestors for “not waiting afat making yourselves heard.”

218. On or around March 24, on infoation and belief, Nifong contacted
Durham officials, including t Durham Supervisors, to takentrol of the investigation
of Mangum’s claims. On information abelief, these Durham officials voluntarily
ceded complete control of the investigatio Nifong, and sulesjuently approved and
ratified his conduct.

219. The extensive and negative media coveragbe lacrosse team that began

on March 24 was not caused District Attorney Nifong. To the contrary, Nifong took
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an active role in the investigatitsecause othe media coverage; not vice versa. In April
2005, the Governor had appointed Nifondpézome interim Distct Attorney for the
Fourteenth Prosecutorial Digttiof North Carolina, whicincludes Durham and Duke.

By March 2006, Nifong was gaged in a hotly contest@alitical campaign for election
to the position of District Attorney. Hedad formidable competdn in the Democratic
primary from a well-regarded former proseacutdiom he had fired upon his appointment
as interim District Attorney. Trailing loidy in the polls on March 24, when the case
exploded in the media, he viewed the Dideosse prosecution as a golden opportunity
to garner, in his own words, “a million dollav§free advertisements.” On March 24, he
took the unprecedented stepassSuming personal charge of the Durham police’s rape
investigation.

220. On information and belief, the Duam Supervisors knew that it was
unprecedented for a district attey to take direct control of a police investigation,
especially when the districttarney was engaged in an obwvsoconflict of interest due to
his hotly contested re-election campaignwdis clear that Nifong would be able to
exploit Mangum'’s high-profile, racially @nged rape allegations for personal political
gain, and it quickly became obvious tlizt was exactly what he was doing.

221. On information and belief, Nifong waketermined to win the election for
district attorney in ordeio enhance his retirement fund. He had fired the main

challenger, Freda Black, when he had beconezim district attoney. If she won the
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election, she would undoubtedly fire himreturn, two years before his service would
have qualified his pension ftite maximum monthly benefits.

222. On or around March 24, on imfoation and belief, Durham Police
Commander Jeff Lamb instructed Gottlieb andhiin that they should take direction
from Nifong during the investigation, but that they should also report regularly to
Durham police senior staffgarding the investigation.

223. On information and belief, Nifong rema&d in direct and final control of
the investigation and prosecution until Januly2007, when he wgdorced to recuse
himself due to ethical charges filed against him by the North Carolina bar.

V. Duke Reacts To The Rape ChargeClosing Its Eyes To The Truth And
Condemning, Punishing, HarassingAnd Betraying The Lacrosse Players

A. Duke Administration Capitulates To The Demands Of The Media,
Activist Faculty, And Student Protestors

224. At the same time Nifong was seizingntml of the investigation, Duke
administrators began to chart their own magge to the false rape allegations. Duke
University President Richard Brodhead anel @hairman of Duke University’s Board of
Trustees, Robert Steel, devised Duke’s officg@ponse to virtuallgvery major event in
the rape hoax crisis after March 24. Monititer, after Mangum’sape allegations had
been publicly exposeals a malicious and tragic ho@®«odhead admitted that he “had
responsibility for the statements the universiigde and the actions the university took”

throughout the rape hoax crisis. Chairn&teel, who had taken an active role in

collaborating with Preside@rodhead throughout the crislikewise later acknowledged
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that Brodhead “had consulted regularly wiitle Trustees” and thahe board agreed
with the . . . actions he took.” Steel affedhthat “anyone criticalf President Brodhead
should be similarly critical athe entire board.” Under Bdbead’'s and Steel’s direction,
Duke capitulated to the various demandd pressures from the media, activist faculty
members, and student protestwith a calculated, skillily executed strategy of
statements, actions, and omis®s designed to protect Dukeiad their own interests by
publicly maligning and punishing the plkrg and distancing Duke from them.

225. This strategy was implemented botHoke’s actions and in Duke’s silent
failures to act. Throughout the rape haaisis, as Nifong, Durham police and city
officials, activist Duke professs and student protestors, tnedia, and others repeatedly
publicly declared the players guilty okavage gang rape aadwall of silence”
designed to conceal the trubiike took no action to discloslkee exculpator evidence in
Duke’s exclusive possession, or to camfithe players’ full coperation with the
investigation. Rathebuke took active steps suppresexculpatory emence in its
possession and to silence itsptoyees who knew of it. ke also implicitly condoned
and approved of, and thereby encouragedettoets of Duke faculty members, academic
departments, and students to harass and contfeniacrosse players, even conferring its
official imprimatur upon the most inflammatooy faculty statements against the lacrosse
team -- the so-called “Group 88" ad of April 6, discussed below. At the same time, the
Brodhead administration executed a series of carefully timpdnwands and other

disciplinary actions against the lacrossam that were badeon Mangum'’s rape
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allegations and that generag@ublic impression of the plays’ guilt. In addition, key
members of the Brodhead administratisuch as Senior Vice President and media
spokesman John Burness anda&/President for Student Affairs Larry Moneta, publicly
and privately condemned and maligned the lssg@layers to the media, and deliberately
exacerbated the effects of Duke’s actions agdnmesplayers. Other key Duke officials,
such as Dean of Students Wasiolek anddttive Vice President Tallman Trask, used
their positions of trust and authority with therasse players, as well as express promises
of confidentiality, to solicit and obtain frothe players confidentignformation, and
then promptly offered to discde, and did disclose, that imfeation to Durham police.

226. Duke implemented its campaign againgt ldicrosse players without delay.
On March 24, Coach Pressler and the fagrdsse co-captains meith Executive Vice
President Trask, Athletic Director Joe Allewand Kennedy. At this meeting, Trask and
Alleva asked the co-captains to tell thenemvdetail about the party. (Of course, the
Duke administration had known of the pdag’ adamant denials of Mangum'’s rape
allegations for at least nine days.) Whea tb-captains told Traghat they had been
advised not to speak of the events by tlairyer, Trask became angry and demanded to
speak with CovingtonWhen advised that Ekstrantht Covington, had given the
advice, Trask told the co-ctgins that anything they told him would be protected from

disclosure by “student-admstrator privilege.”
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227. There is, of course, no such “studextiministrator privilege.” Rather,
Trask, acting on Duke’s behalf, was intentilbnar recklessly misleading the players to
elicit statements that were comiydo their attorney’s advice.

228. Contrary to Ekstrand’s advice, the-captains told Trask, Alleva, and
Kennedy what happened at the party, aginying the allegations of rape in the
strongest possible terms, while admitting thiring of the exotic dancers and the
underage drinking. Alleva told the playeratthe believed them. Trask also told the co-
captains that he believed thetimat they should navorry about the allegations, and that
they should focus on beayf Georgetown the next day. (Promptly thereafter, Trask
participated in Brodhead'’s decision to cantie Georgetown game. He also later
offered to and did disclose to Durham pelibe communications he had received on the
basis of his false assurance of confidentiality.)

B. Duke Publicly Maligns the Players

229. Also, on March 24, Brodhead attendetheeting with faculty members that
was dominated by a cadre of Duke’s actipisifessors. These activist faculty members
were already demanding that Brodhead imdiately disband the lacrosse team and
sanction its coach and players.

230. Animus against the lacrosse playspilled over into public in-class
harassment of some of the players by sontaaf teachers. Already on Friday, March
24, at least one lacrosse player, Petend@de, was subjected to in-class harassment by

his professor before his peerhis would be the first of many such incidents in the
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ensuing weeks, as the campasiosphere, exacerbated bg thtriolic harassment by the
activist professors and student protestorsalyee hostile and intolerable to the lacrosse
team.

231. That evening, March 24, Duke&enior Vice President and media
spokesman John Burness vieatured on local news pragns deploring the rape
allegations, without placing any emphasis on the possibility that the allegations were
false. Either that very geor the day before, Burnessthanet with Robert Dean, the
Director of the Duke Police, and Dean had®again stated that the Durham police had
not considered the rape allegations to leelii@e. Dean and Buess had Officer Day’s
March 14 report noting the inconsistencie$/liangum’s stories, but they did not disclose
the Day report to the playetbeir parents, or the public.

232. Throughout the rape hoax crisBurness repeatedly made not-for-
attribution comments to reporters malignthg Duke lacrosse team as a gang of
hooligans that includettwo or three really bad actofsBurness’s comments became a
constant theme of the hostile di coverage of the team tlughout the rape hoax crisis.
Burness’s consistently negagicomments to the media albdlue lacrosse team were
designed to give credibility to the chasgef rape and a team-wide cover-up, by
portraying the lacrosse players as capablaimitting the crimes alleged against them.

C. Duke Cancels Two Lacrosse GanselTo Punish TeamFor The Party

233. The next morning, Sarday, March 25, thRaleigh News & Observer

published a front-page story@li the rape allegationsatwas one-sided and highly
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sympathetic to Mangum. The headline read, “DANCER GIVES DETAILS OF
ORDEAL,” and the story falsely portrayed Mgum as a hard-working single mother and
student at North Carolina Central Universiyhistorically black college, who had
recently been driven to exotic dancingh®r struggle to support her children. This
highly misleading account was the only mmiew that Mangum provided to the media
throughout the rape hoax.

234. The same morning, President Brodhead convened a meeting of top Duke
officials at his official residece. The participants incled Brodhead, Burness, Trask,
Wasiolek, Duke attorney Kate Hendricks, Asti¢ Director Joe Alleva, Duke Academic
Council Chairman Paul Haagesmd other officials.

235. On information and belief, DefendarBsodhead, Trask, Moneta, Burness,
and other Duke officials estighed regular conferencesdddress Duke’s response to
the rape hoax. On information and bell@&fendant Victor DzauCEO of DUHS, was
included in such communications.

236. Atthe March 25 meeting, as Busselater acknowledygl, the assembled
officials decided that they “neededdend a signal that [they] took seriousiiiat
happened inhe hous¢ (Emphasis added.) Many tifese administrators had been
aware of the allegations for many days; tiesvfound “need[] to send a signal” had only
arisen in light of the recent torrent of naga publicity. The truth or falsity of the
allegations was immaterial to this decisiddrodhead and his tagdvisors decided to

cancel the next two lacrosse games. Latardhay, 90 minutes before the Georgetown

77



game was to begin, and after the Georgettmam was fully suited up and ready to play,
Athletic Director Joe Alleva notified Coachd3sler of Brodhead’s decision to cancel the
next two games as punishment for the undedapking at the party (which the players
had admitted). Alleva assured Coach Pressidrthe team (falselgs it turned out) that
there would be no further punisient of the lacrosse team unless criminal charges were
brought.

237. Duke claimed that the punishmentsazot for the rape allegations, but
rather was for the underage drinking andrgrexotic dancers at the March 13 party,
which the administrators falsely characted as a “a team-sanctioned event.” The
reasons given for this punishment were plaprigtextual. In fact, as the Duke officials
knew, the March 13 party was not a “teametoned event,” and alerage drinking and
the hiring of exotic dancers were commeatlres of student parties at Duke and at
colleges throughout theountry. Other Duke athletic teams, including the men’s
basketball and baseball tearhad engaged in off-campusaderage dnking and had
hired exotic dancers at their parties, withsuatilar punishment. In fact, at least 20 other
Duke athletic teams, fraternitieand sororities had held suchrjpes, with exotic dancers,
during the 2005-2006 schoolaralone. Moreover, Duke offals had been aware, long
before the day of the Georgetown game, timaterage drinking ahexotic dancing had
occurred at the party, yet thayaited until the last minutafter the Georgetown team

had traveled to Durham and was actualijted up to play) before canceling the game.
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238. The purpose and effect of the pummsdmt of the lacrosse team was to
distance and insulate Duke and its admiatsts from the controversy and its negative
publicity by sending a public signal that Kasympathized with #haccuser, credited the
rape allegations, and conderdrtbe lacrosse players.

239. Duke recently provided a vivid illustrat of the double standard that Duke
applied to the lacrosse teand its coach when a groupldhiversity organizations and
programs sponsored, with Ueissity approval and fundan event on campus called the
“Sex Workers Art Show. The performance occurredthe Reynolds Theater in
February 2008 and featured semide “sex workersin a series of vignettes, including a
dominatrix who simulated masturbation whi&ipping a dog collar-clad “slave”
kneeling beside her, an exotic dancer exingca string of dollar bills from her rectum, a
transvestite displaying danal sparkler show” from his rectum, and similar vulgar
perversions.

D. PresidentBrodhead RefusesTo Meet With Lacrosse Parents

240. About 50 parents of the lacrossay#rs -- many of whom had learned of
Mangum’s rape allegations ontyo days before -- had traeel to Durham to watch the
Georgetown game. These parents requestedeting with Bydhead. Although
Brodhead repeatedly agreeddighout the rape hoax crigs meet with protestors,
activist faculty members, Duaim officials, journalistsnpon-lacrosse parents, and
students, he refused to meet with the laseoparents on March 25. He refused similar

requests for a meeting with parents on M&6tand 27. In addiin, he would later
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refuse repeated requests frora fllayers’ defense attorneysho wanted to present to
him overwhelming evidence of the lacrosse players’ innocence.

241. Later, after North Carolina Attornéyeneral Cooper had exonerated the
lacrosse players and effectively declareslridpe allegations a tragic hoax, Brodhead
admitted his responsibility for “fail[ing] to ezh out to the lacsse players and their
families in this timeof extraordinary peril,” and therglicausing them to feel abandoned
when they mosteeded support.”

E. Duke Refuses Parents’ Requédo Stop Faculty Harassment

242. Instead, on the afternoon of March #%e parents were allowed to meet
with Alleva, Dean Wasiolek, Moneta, and Tkasl'he parents confronted Dean Wasiolek
with her directive (which had been echdsdCoach Pressler, under her guidance) that
the lacrosse players should not tell their parémat they faced a criminal investigation
for rape, and with her decmsi to bring Covington into thease as the players’ legal
adviser. Dean Wasiolek insisted tkatvington was a “wonderful” lawyer with
significant criminal defense experience.fdit, Covington had littler no experience in
criminal defense work.

243. At the March 25 meeting, the playemrents demanded that Duke remove
their sons’ photos from its website. The parents were both concerned for their sons’
safety and afraid that the accuser might sfuallicly available photos order to falsely
pick out lacrosse players from a photo line-#dthough Moneta promised to have the

photos removed that day, Dukexplicably delayed in takinguch action. This allowed
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enough time for bloggers to download the playprctures and to post them on websites
devoted to attacks on the players. Dukelaylalso allowed the mios of 43 players to

be downloaded and used olVanted-style “Vigilante” poster that was widely distributed
on the campus a few days later.

244. At the same meeting, the parentkesMoneta to remind professors of
Duke’s policy (discussed below) prohibitingrassment of students, including in-class
harassment of students by professors. Moredtesed, even though, as noted above, at
least one lacrosse player had been the subjestich in-class harassment the day before.

245. Alleva, Trask, and Dean Wasioleksaired the parents that they believed
that the players were innocent and that the rape allegations were false. But when asked if
they would make a public statement to tHéda, they refused. In fact, Trask falsely
advised the parents that Duke would makemore statements that day -- even as
Brodhead, with whom Trask was in contaeis preparing his first public statement.

F. Brodhead Publicly Maligns The Payers And Fosters “Wall of Silence”
Myth

246. The same day, March 25, Brodheasued his first public statement as
University President aut the rape hoax crisis. Brodhead’s public statement asserted:
“Physical coercion and sexual assault arecoeptable in any setting and will not be
tolerated at Duke. As none v$ would choose to be the object of such conduct, so none
of us has the right to subject another petsosuch behavior. Since they run counter to
such fundamental values, thaichs against our players\érified, will warrant very

serious penalties, both from thelwarsity and in the courts.”
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247. Though Brodhead’s statemt made fleeting reference to the presumption
of innocence, it was foreseeably and priadity received as ingly implying the
students’ guilt. Headlines in news metiddurham and acrogke country blared
Brodhead'’s reference to “[p]hysical coentciand sexual assault.” Few reports made
much, if anything, of Brodtaal’s passing reference to gaeesumption of innocence in
the criminal justice system. Especialtlyconnection with Duke’s simultaneous
cancellation of the lacrosse games, Brodlesidtement was well calibrated to malign
the players in the national media spotlight.

248. Brodhead’s statement also said: “l usyeryone to cooperate to the fullest
with the police inquiry while we wait t@&arn the truth.” Brodhead and other Duke
officials were fully aware tht the lacrosse players haaphatically denied Mangum’s
allegations and had been futigoperative with the police investigation. As noted above,
the co-captains had waivéaeir constitutional right taounsel and had voluntarily
assisted Durham police indlsearch of 610 North Buchanan, voluntarily provided full
and truthful accounts of the events at the Mé&l8 party, voluntarily submitted to an all-
night police interrogation, voluntarily praled DNA samples, and volunteered for lie-
detector tests. The day before, Durhiiaotice Corporal Addison had falsely told
numerous news media, in widely quotedncoents, that all forty-six white lacrosse
players had refused to coopt with police. Most notdya this allegation had been
featured that morning in théews & Observes article, “DANCER GIVES DETAILS

OF ORDEAL,” which quoted Corporal Adsbhn and stated that “authorities vowed to
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crack the team’s wall of solidéy.” In this context, Brodbad’s statement could only be
taken as reinforcing this false and defamatdlegation of the players’ concerted non-
cooperation. Brodhead and Duke knew or shbake known this insinuation to be false.

249. The same day, Burness sent an emédilu&e’s Board of Trustees about the
allegations, revealing the administration’stdpation in the rush to judgment. He
stated that the situation wasmplicated by the behavior of the lacrosse team over many
years which for those predisposed to be angry with thessumes their guilt
(Emphasis added.)

G. Duke Faculty Encourage Campud$rotests Against Lacrosse Players

250. As the Duke administration was thus rebuffing the parents’ requests for
support for their sons, a large number okB#aculty members, other Duke employees,
and students immediately rushed to condémeriacrosse team. Over the weekend of
March 25-26, they beganpaolonged public campaign barassment and organized
protests falsely condemning the lacrossg/@is both for committing heinous crime and
for attempting to cover it up. They alsdled upon the Duke administration immediately
to condemn the lacrosse team, to canaeldbrosse season, and to impose disciplinary
sanctions on the team, its coach, and its members.

251. On the evening of March 24, Duke Hisb professor Faulkner Fox sent an
email to numerous persons associated @itke, calling for a protest at the lacrosse
game. Other Duke professors attended the pgrasesell. Fox later told the media: “The

students need to realize thexe in a community, and peop#e going to talk back if
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they do something, or potentially do somegf) that is disrespectful to women.”
Protestors holding “DON'T BE A FAN OF RABI'S” signs arrived at the lacrosse field
prior to the scheduled Georgetown gariiée game, as noted above, was canceled by
Brodhead shortly beforewtas scheduled to begin.

252. Professor Fox, in addition to calling for the “DON'T BE A FAN OF
RAPISTS” protest at the Georgetown game, alsiped organize a “candlelight vigil” at
610 North Buchanan on the nigsftMarch 25. On the nighdf Saturday, March 25, over
250 people—including Duke faculty membestgff, and students—gathered outside the
house at 610 North Buchanan.

253. Gathered in front of the house, tr®wd chanted “shame,” and “you can’t
run, you can’t hide,and other hostile slogans. Membef the crowd told local media
that every attendee of the March 13 patiould be expelled from the university.

254. The same night, the protestors moved from 610 North Buchanan to a
nearby duplex located &i05 and 1103 Urban Avenu&his house, owned by Duke
University, was occupied by lacrosse tea@mbers William Wolcott, K.J. Sauer, and
Erik Henkelman. The protestors surrouthdiee front of the house and banged on the
windows, screaming “Shame!” Wolcott callearry Moneta, Duke’s Vice President for
Student Affairs, and asked for help. Moneta said there was nothing he could do.

255. At approximately 6:10 a.m. the naxiorning, Sunday, March 26, Duke
personnel and students, gathered outside thedse team’s residences and engaged in a

so-called “pot-banging” protest. They bangedpots and pansatsh bins, water jugs,
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and empty beer cans. The crowd wielda&phs reading “CASTRATE!"", “You can’t
rape and run,” and “It's Sunday morning, tileeconfess.” Other signs stated: “Real men
don’t protect rapists,” “Don’t rape andgl “Give Them Equal Measure” and “Get a
Conscience, Not a Lawyer.” Sam Humiguke University’s Environmental
Sustainability Coordinator, shited into a megaphone: “The community consequences
for this action, | guarantee, will range faiybad the legal consequences you will face.”
The crowd chanted: “Who’s protecting rapistéRey’re protecting rapists! So who are
the rapists? They must be the rapists!” pheest lasted at least two and a half hours.
256. Upon information and belief, Hummel pky an instrumeat role in the
protests, helping to organize them by, agother things: sendirane or more emails
calling for a protest, creating and distiiing a slanted and harassing “fact sheet,”
attending the protest and diteng multiple signs (including “Get a Conscience, Not a
Lawyer”) at the lacrosse house and at television can&rasting into a megaphone
during the protest, and setting up a speakeesy$br the protestHummel also posted
harassing and inflammatory messages oribleham Responds” Yaio Group. In one
message, Hummel implored readers to ateandvent “geared weard educating the
larger Duke community abotlte sexual assault that occutitevo weeks ago in a house
just off East Campus that is rentedbyke students.” In another message, Hummel
referenced a protest in which he had recepditicipated, and then discussed “planning
an on-going response to tharch 13th sexual assault that addresses root cause issues

such as racism, sexism, misogyny, alcahutture, paternalism, economic exploitation,
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athlete impunity, and Duke’s (lack of) acceainility to thecommunity.” On information
and belief, Hummel was also involveddreating and/or distributing the WANTED
posters, described below.

257. In addition to Hummel, the participan of Duke faculty members in both
organizing and attending the peets was extensive. As mdtabove, on information and
belief, professor Faulkner Fox was one & tiiganizers of the “DON'T BE A FAN OF
RAPISTS” and “CASTRATE!!"protests. Likewise, Duke professor Tim Tyson publicly
admitted in a National Public Radio interviewparticipating in the protests, as well as
the “candlelight vigil.” Duke professor Kim Clis also participated in protests targeting
the lacrosse players.

258. On March 26, Brodhead had a tdlepe conversation with Durham Mayor
Bill Bell. The next day, Bkcomplained publity about the team’silence and urged
Duke to cancel the whole season tof$@ strong message to the community.”

259. In the face of these menacing protesie players reasonably feared for
their physical safety. Players EvanssaFlannery, Wolcott, Sauer, and Henkelman
were driven from their homes. Onarmound March 28, Player Bo Carrington was
accosted and surrounded on campus bytarjgsrowd of studerstwho shouted “Tell
the police what you knowWhy are you protecting theseuists?” On Sunday, March
26, when pressed by defense counsel to georiore security or at least excused
absences from class for the players, Mometased, stating “well, frankly, | don’t

believe them.”
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H. Duke’s Campus Atmosphere Becomes Hostile And Perilous For
Players

260. By Monday, March 27, Duke’s camphsstled with prejudice and hostility
against the lacrosse players. This arswas fed by the perception, created and
reinforced by Durhar®olice Corporal Addison, Presidddrodhead, and other Duke and
Durham officials, that thentire team was concealing evidence of the rape in a
conspiratorial “wall of silence.”

261. Also on March 27, columst Ruth Sheehan of thiéews & Observewrote
a column about the lacrosse team, powerfully indictirem for their “blue wall of
silence.” Entitled, “Team’s Silence Is Sickeg,” the column st&d, “Members of the
lacrosse team: You knowWe know you know.... Andne of you needs to come
forward and tell the police.” (Later, afteompelling evidence ahnocence finally
emerged, Sheehan providegdatial explanation for hema other journalists’ rush to
judgment: “No one was tellings that players had been ceogtive. | now know that
was not true. If I'd known that then, | wow@ never written what | did.” She stated
that Duke’s press spokesman John Burfiessld have helped yshat’s for sure.”)

262. The “wall of silence” mythwas wholly false -- as previously detailed, the
lacrosse co-captains haddmn fully cooperative with ke and the Durham police,
voluntarily assisting in thpolice search of 610 North Buchanan, providing full and
truthful statements concerning the relevavents, providing DNA samples, offering to

take polygraph tests, and otiwse attempting to prove thhahnocence. Duke knew all
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these facts, yet Duke said nioitp to dispel or rebut the “wall of silence” myth, but rather
only reinforced it.

263. In this poisonous atmosptee activist Duke professors participated in the
organization of a massive public protest o ¢tampus quad against the lacrosse players,
with Duke’s permission and approval, on Ma&7. This so-called “open mike” protest
was attended by at least 200 persons, including Duke faculty members. A
contemporaneous accountlihe Chronicle Duke’s student newspaper, described this
protest as follows (emphases added):

Racial tensions ran high across campushe first day of classes after a
weekend of national attentialirected at the incident.

More than 200 studentiaculty and communitynembers gathered for a
“speak-out” in front of the Allen Bilding Monday mornig. Participants
stepped to the microphone to express outrage about the issues of gender,
race and class surrounding the incid@imie event marked the fourth
demonstration in 48 hours

“This is a matter of white privilegesenior Tiana Mack said. “When | read
what was going on, it made me think about Jim Croif/these three
culprits get away with it, it will pree to me that Dukéoes not honor the
black woman's body....

Senior Jay McKenna alluded to the widespr®elief that the lacrosse players are
not fully cooperating withihe investigation.

“The fact that this wall of silence hasdn constructed only ds to the mystery,
which adds to the speculation,” he said ....

Near the end of the speak-out, several participants call@sh fadministrator to
address the crowd. “Is no one going toneoout here and say something?” junior
Malik Burnett asked, gesturing toveathe Allen Building, where many
administrators work. “We’'ve been hefier an hour. | know you hear us.”

Several administrators, including Vice Rdent for Student Kairs Larry Moneta
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and Assistant Vice President for StudAffairs and Dean of Students Sue
Wasiolek, observed at leastrpaf the demonstration.

264. Duke professor Tim Tyson, who participdtin the quad protest, stated that
day on National Public Radid1’'m not content with Duke’sesponse partly because one
of the really terrible things about thistisat these young men are banding together and
refusing to cooperateithh the police investigation. | think that may be illegal. It's
certainly a violation of the spirit of the honowde of the university. It's a terrible moral
miscalculation that | timk you have to be uttgrblind to pursue.” Tyson also stated: “I
think the spirit of the lynch nimlived in that house on Bhanan Street, frankly, and |
think that we prefer to think of white gremacists as ignorarmgot-bellied, tobacco-
chewing sheriffs and Ku KluKlan members from Mississippi, but here we have the sons
of power and privilege, the wealthy and wetlucated among us, who are acting out this
history.” As Duke knew, albf Tyson’s hate-filled commentbout the lacrosse players
were false.

265. Further protests against the lacrossartevere held on campus on Tuesday,
Wednesday, and Thursday oatlweek (March 28-30). The largest of these occurred on
Wednesday, March 29.

266. In the midst of this campus atmosphef hostility to and condemnation of
the lacrosse players, on March 27 Brodhesidsed the first of many requests for a
meeting with the lacrosse pkng’ counsel, who had alyaamassed powerful evidence
corroborating their claims of innocence usingedstamped photos and electronic records

from the night of March 13-14.
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VI.  District Attorney Ni fong Pursues Investigation Despite Overwhelming
Exculpatory Evidence

267. On Monday morning, M&h 27, Nifong met with Gottlieb and Himan to
receive a briefing on the investigation to date.

268. On information and belief, at thidarch 27 briefingGottlieb and Himan
detailed the overwhelming exculpatory evidetita they had discovered so far. They
told Nifong the numerous material corttietions in Mangum'’s allegations, and
recounted that Roberts had denounced Marguataim as “a crock,” that Mangum had
failed to identify any attackers in phdtoe-ups, that the three co-captains had
voluntarily cooperated witthe police and had vehemently denied that any attack
occurred, and that Mangum was not credible.

269. On information and belief, the Durha&upervisors were informed of this
exculpatory information as well.

270. Nifong angrily reacted to this masse{culpatory evidence by stating,
“You know, we're f*cked!” Nevertheless, the Durham Intggtors continued to pursue
a prolonged, highly public, and malicious istigation against the lacrosse players.

VII. Nifong Launches False And UnethicaAMedia Campaign Against Players, And
Duke Withholds The Truth

271. On March 27, District 8orney Nifong launched &inotorious and, as the
North Carolina Bar authorities later confirmed, unethical media campaign against the
lacrosse team. Announcipgiblicly that he had taken personal control over the

investigation, he threatenedatrhe was prepared to indetery membeof the team who
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attended the party as accessories to rapeu t€ll all your clients | will remember their
lack of cooperation at sentencing. | hope koaw if they didn’t do itthey are all aiders
and abettors, and that carries the same pon@shas rape.” Nifong would make the
same threat publicly that day on ABC-idws, which reported that “Nifong may also
consider charging other players for notring forward with information,” and quoted
Nifong as saying, “My guess is that some a$ $tone wall of silence that we have seen
may tend to crumble once charges start to conté He repeated the threat in similar
terms on March 28 to NBC-17 news.

272. This threat of indictment overshaded the lacrosse players and their
families until January 12, 200When Nifong, facing pendingthics charges based on his
prosecutorial misconduct, was forced to withw from the case and to request the North
Carolina Attorney General to take pesisibility for the prosecution.

273. Having placed all the players under théblic cloud of possible indictment,
Nifong then built his political campaign foreetion as Durham District Attorney on
inflammatory and unethical public commentsthe case in ovéi0 media interviews
during the week of March 27-31 alone.fdtig’s national media offensive centered
repeatedly on three maihemes. For each of these tlemsnDuke knew or should have
known that Nifong’s statements were based entirely on false information.

A. Nifong Repeatedly Emphasizes tht Duke Hospital's Forensic Exam
Supported Mangum’s Rape Chage, And Duke Says Nothing

274. Most importantly, Nifong and his ingégators emphasized the medical and

physical evidence from Duke Hospital's forenexamination of Magum as establishing
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that a rape had occurred. Nifong repetédsed his public condemnations of the
lacrosse players on the March 14 exam atfQbke Hospital. In fact, among the most
persistent themes in the media coverage ettisis were the repest public invocations
by Nifong and the other Durhamvestigators of the mechl and physical evidence
provided by Duke Hospitalts SANE nurse, and therensic medical exam. For
example:

e The application for a non-testimonial ordided Thursday, March 23, stated that
“medical records and intelaws ... revealed the victim had signs, symptoms, and
injuries consistent with being raped asekually assaulted vaginally and anally.”

e On March 24, Corporal David Addis of the Durhanpolice told theDurham
Herald-Sunthat there was “really, reallyreng physical evidence of rape.”

e On March 27, Durham police officer Himaifefi an affidavit in court stating that
Mangum’s medical records from Duke Hdapand interviews with “the SANE
nurse” “revealed the victim had signspgytoms, and injuries consistent with
being raped and sexually askad vaginally and anally.”

e On March 29, Nifag stated on MSNBC’Abrams Report “I am convinced that
there was a rape. Yes, sir..There is evidence of trauma in the victim’s vaginal
area that was noted when she waamed by a nurse at the hospital
(Emphasis added.)

e On March 30, Nifong tol@he Chronicle Duke’s student newspaper, that “the
statements that [the teampkes [claiming innocence] airconsistent with the
physical evidence in this casg Emphasis added.)

e Atan April 11 public forun, after the negative resutté the DNA tests became
public, Nifong stated: “Duke University Hospital is thest trauma center in the
area. This nurse was specially trainederual assault and | would just point out
that my conviction that a sexual adsactually took place is based on the
examination that was done at Duke Htdg' (This statement was repeated and
reported on MSNBC and otheable news channels.)
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e On April 11, Duke’s own newspapédrhe Chroniclereported on April 11 that
“[s]everal” Duke students said thaethdid not view negative DNA results as
exculpatory because of “the strong asead of guilt made by District Attorney
Mike Nifong and the allegedctim’s medical results.”

e At a candidate forum on April 12, Nifong stdt “The only thig I've really said
about this case publicly is that, based anrtiedical evidence, | believed that the
woman was raped.” (This statementweationally broadcast on cable news
networks.)

e On April 17, the day that Nifong proaa indictments of two innocent players
from the grand jury, the Associated Pregmoreed: “Nifong has repeatedly cited a
medical exam of the alleged victias the reason why he believes a rape
occurred.”

e On April 18, officers Gottlieb and Himan fdean affidavit in court stating that
Mangum’s medical records from Duke Haspand interviews with “the SANE
nurse” “revealed the victim had signspgytoms, and injuries consistent with
being raped and sexually askad vaginally and anally.”

e On April 21, Nifongstated to th&®aleigh News & Observer‘l did not accuse
anybody of any crime. The only detaielvealed was that based on the medical
exam, the woman was the trm of a sexual assault.”

e On April 27, another news outlet reportbdt Nifong had stated “that a rape
examination of the victim done at Dukféedical Center that morning revealed
evidence of bruising ‘consistent’ with autal sexual assault, with the most likely
place it happened at the lacrosse team party.”

e As late as August 25,ew York Timearticle on the crisis emphasized nurse
Levicy’s statement to Dudm police that she had found “blunt force trauma ...
consistent with the sexual assault thas aleged by the victim,” thus reflecting
the continuing decisive impact that Levigyalse statements had in the media and
upon public opinion, and the aura of cralitypthat she and Duke Hospital lent to
Nifong’s rogue investigation.

275. Duke was in exclusive possessionrgbrmation demonstrating that
Nifong’s statements were false. IrcfaNifong was simply parroting the false

information that Duke’s SANE nurse, Tdravicy, had told Gtilieb on March 16 and
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21. Not only was there “no medical evidence” consistent with Mangum'’s rape charges,
as North Carolina Attorney @eral Cooper later confirmed after a thorough review of
the medical records, but Niforadso made additional specificagins that were contrary to
the evidence in Duke’s excliug possession. For example, Nifong repeated Mangum’s
claims that she had been rd@nally. Again, the medicalidence in Duke’s possession
decisively refuted this claimAs noted above, even Leyihad stated in her March 14
report that there was no evidenof any anal injury (thougLevicy later modified her
story when speaking to Gottli@m March 21). Nifong alsolaimed that the alleged
victim had been strangled or choked dutiing alleged assaulMangum had not made
this allegation in any of the multiple, conflietj versions of her stpiat Duke Hospital,
including her story to Tara Levicy, ndid Levicy’s report of Duke’s medical
examination of Mangum reflect anjysical evidence of choking.
B. Nifong Falsely Implies ThatMangum’s Rape Allegations Were
Consistent And Credible, AndDuke Suppresses Officer Day’'s
Contrary Police Report
276. Second, Nifong repeatedly impliedatithe alleged victim’s allegations
were consistent and credible. The Durharestigators and the Durham Supervisors
knew this to be false. Duke, likewise, wagxclusive possession of the March 14 police
report of Officer Day and the reports of Digkkenedical examination of Mangum, both of

which provided powerful coetmporaneous evidence thatdd@am’s multiple, conflicting

rape allegations were patently incredible.
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277. Top-level Duke officials were awagd Officer Day’s report and of its
exculpatory significance. From March t¥ough March 23, Duke Police Director
Robert Dean had advised Duke officials sashVasiolek and Burness, on the basis of
the Day report, that Mangum’s inconsisteter-changing allegations were not credible
and would come to nothing. Once the caggloded into public view on March 24,
however, Duke still did not produce Officer Day’s report ® ldcrosse players or the
public. On the contrary, anformation and belief, Duke @gely took steps to suppress
this report, to silence Officer Day, and laf@hen the existence of Day’s report became
public) to discredit the report.

C. Nifong Falsely Accuses Team OfWall of Silence,” And Duke Falsely
Concurs

278. Third, as detailed above, Nifong’s tia campaign repeated the accusation
that the team members had faana “wall of silence” and were not cooperating with the
police investigation. For example, on Ma&h Nifong accused the team of constructing
a “stone wall of silence.” On March 28,fbing publicly accused the lacrosse team of
“covering up for a bunch of hooligans,” and sthseparately that “I'm disappointed that
no one has been man enough to come forva@eh March 29, Nifong stated to CNN:

“It just seems like a shame ththey are not willing to viol& this seeming sacred sense
of loyalty to team fordyalty to community.”

279. Duke knew full well that Nifong’'s cirge of noncooperation was untrue.
Duke did not contradict ipn the contrary, Duke offials had already, and would

continue, to reinforce it. F@xample, on March 27, Duked¥ost Peter Lange stated to
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news media: “The students would be well addito come forward. They have chosen
not to.”

280. In addition, Nifong repeatedly mag&tements that were calculated to
inflame the racial and da-based passions that had been excited in the Durham
community by Mangum'’s explosive allegatiorfsor example, on March 27, Nifong told
ABC News that “where you have an actrape—essentially a gang rape—is bad enough
in and of itself, but when it's made with racegithets against theatim, | mean, it’s just
absolutely unconscionable.... The contempt thias shown to the victim, based on her
race, was totally abhorrent.” On March 28, Nifong toldNieev York Timethat “the
thing that most of us found so abhorrentwas the combination of gang-like rape
activity accompanied by racial slurs and general racial hostility.” On March 29, Nifong
told the media that “the circumstances & thpe indicated a deep racial motivation for
some of the things that were done.... ltkema crime that is, by nature, one of the most
offensive and invasive even more s@h March 30, Nifong was quoted WSA Today
as promising to pursue the case despite féréng that Duke students’ daddies could
buy them expensive lawyers and that they kieewight people.” And at a public forum
on April 12, Nifong stated: “I'm not going tallow Durham’s view in the minds of the
world to be a bunch of lacrosse playat®uke raping a black girl in Durham.”

281. President Brodhead, and many Duke fgconembers, diretly reinforced

these racially inflammatorgomments. For example, Bloead publicly stated, among
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other things, that the allegations againstplayers had “revivi@ memories of the
systematic racial oppression we heaped to have left behind us.”
VIII. Duke’s Hostility To The Lacrosse Team Intensifies
A. Duke Campus Is FloodedwWith WANTED Posters
282. The atmosphere of hostility and hssenent on the Duke campus continued
the next day, Tuesday, March 28, as inflartonaposters were distributed across Duke’s
campus and in adjacent Durham neiglhioads. On information and belief, an
organization called “CrimeStoppers,” which indés such Duke officials as Dean of
Students Sue Wasiolek and Duke Police DireBimbert Dean on its board of directors,
was involved in preparing and/or distrimg these posters. These posters stated:
On Monday, March 13, 2006 about 11:00pm, the Duke
University Lacrosse Team satied a local escort service for
entertainment. The victim was pdmdance at theesidence located
at 610 Buchanan. The Duke Lacro3sam was hosting a party at the
residence.The victim was sodomizedped, assaulted and robbed.

This horrific crime sent shoakaves throughout our community.

Durham CrimeStoppers will payashfor any information
which leads to an arrest in this case.

283. The next day, Duke’s campus was flooded with an even more chilling
poster featuring the pictures of almost a#l tacrosse players (the “Vigilante Poster”).
On information and belief, Duke facultgmployees, and students, including Duke
Environmental Sustainability Coordinator Sam Hummel, were among those responsible
for the production and/or drgbution of the Vigilante Post that blanketed the Duke

campus on March 29. EntiléePLEASE COME FORWARD," the Vigilante Poster
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displayed pictures of the faces of 43 of themtite lacrosse players. The bottom of the
poster clarified that three of the players’ pictures were missing because their pictures had
been removed from the Duke website betbey could be downloaded. The poster

guoted Durham Police spokesman Addison: ‘fé/aot saying that all 46 were involved.

But we do know that some tfe players inside that hasn that evening knew what
transpired and we neecktin to come forward.”

284. On Sunday, Apf 2, 2006, theRaleigh News & Observgublished the
Vigilante Poster, complete with pictures4s lacrosse players, in photo format. The
weekend of Friday, March 31 through Supdapril 2 was a time of maximum racial
tension and hostility to the lacrosse playdtgjng which they were subject to drive-by
shooting and death threats. The widespprdilication and distribidn of the players’
pictures in the Vigilante Poster, omgjaus and in a prominent local newspaper,
threatened their physical well-being and safédn information and belief, Duke took no
steps to suppress or disgitethe Vigilante Poster.

285. Both posters violated the Duke Uengity anti-harassment policy, as set
forth in greater detail belowDue to their inflanmatory language imputing guilt and their
blanket distribution on the Duke camptls posters incited community and campus
resentment and hostility against the lacrqdagers that substantially caused and
contributed to a vicious campaign of harasshagrainst the players. One Duke professor
wrote on May 1, 2006: “l reacted wiéxtreme disgust when | became aware that

somebody had taken it upon himself or hersetlistribute pictures of all the lacrosse
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players -- that changed the game, and it gaexéole way to the pential injustice that
was being done.”

B. BrodheadProvidesFalseAssurances To The Players

286. Also on Tuesday, March 28, the fdacrosse co-captasnEvans, Zash,
Flannery, and Thompsoabtained a meeting with Brodheguwdhis office. Duke’s deputy
general counsel, Kate Hendricks, and ofdeke officials attended the meeting.
Brodhead assured the co-capsaof confidentiality, with sch words as: “Everything
you say here will stay within &se walls.” Within less thanveeek of this promise, Duke
officials offered to disclose to the Dum Investigators all communications between
Brodhead or other administrators and the lacrosse players.

287. The co-captains again emphaticallpclaimed their innocence and
unequivocally denied that a rape or othemerhad occurred at the party. Brodhead
assured them that he believed them. Hedtkem to consider how much difficulty they
had causedim, and how he had been placed in alsgrsituation. He also urged them
to issue a public apology. Duke’s in-houseinsel advised the @mptains that this
might help Brodhead resisancelling the lacrosse season.

288. Convinced that Brodheduklieved them and could be trusted, the co-
captains issued a public apology and denighefrape charges the same day, March 28.
The statement “expressed sincere regret ovdagse in judgment in having the party on

March 13 which has caused so much angiaskthe Duke community and shame to our

99



families and ourselves.” It also “stated goevocally that any allegation that a sexual
assault or rape occurred is totally and transparently false.”

C. Brodhead SuspendsThe Lacrosse Season

289. That same day, Brodhead held aggreonference at which he issued his
second public statement in the rape hosisr At this conference, he announced,
contrary to Duke’s assurances to the teamthei parents just three days before, that he
was suspending the men’s lacrosse seast@dfimtely -- “until the legal situation is
clarified.” This decision comtdicted Duke’s assurancesth@ team and their parents
just three days before, and also departeah fsabsequent assuran¢eshe co-captains
that the team could resume competitive pldaen the DNA test results came back. He
also reiterated, “Physical coercion and sexassiault are unacceptable in any setting and
will not be tolerated at DukeAs none of us would choose to be the object of such
conduct, so none of us has the right to sat@nother person to such behavior.” The
purpose of Brodhead'’s indefinite suspensof the season and accompanying statements
was to distance Duke and its administratoosnfithe lacrosse players, and to appease the
angry mob of faculty, student, and commusitjivists calling for immediate and severe
sanctions against the team. The effe@midhead’s statements was to impute guilt to
the lacrosse players, and to furtirflame public opinion against them.

290. In addition, Brodhead’s March 28 statent falsely asserted that Duke had
no police investigatory authorityver 610 North Buchanameathat Duke was compelled

to be a passive bystander to the Nifong invasiign. He stated: “Unavoidably, we have
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to look to the Durham Police to take the lead in thestigation. Duke doesn’t have the
power to compel testimony from citizens oistlity, and Duke lacks access to warrants,
DNA records, and other confidential infostron.” Likewise, on April 5, Brodhead
stated: “Duke must defer its own investiign until the police iquiry is completed ...
because the police have acceskey witnesses, warrantsycainformation that we lack

291. Contrary to Brodhead's statemeriigike Police had full municipal police
investigatory powers and hadisdictional authority to investigate reported crimes
(including sexual assault) on Duke-owrg@dperty, such as 610 North Buchanan,
pursuant to state law and a jurisdictibagreement with # Durham police.

D. Brodhead Credits Exotic Dancer’s Claims In 911 Tape

292. Also on March 28, the media obtained the tape of Kim Roberts’ 911 call
placed as she and Mangum wkzaving 610 North Buchanat 12:53 a.m. on March 14.
On information and belief, the tape of tBik1 call was deliberately leaked to the media
by the Durham police in order to inflamace-related community passions against the
lacrosse players and to retaliate against tfuerthe exercise of constitutional rights. In
leaking the tape, on information and belieg turham police suppressed the fact that
they knew that Kim Roberts, Manguntempanion dancer, was the caller, and
characterized it as an apparenilyrelated, racially chargexvent. A public information

officer for Durham police, on informaticand belief, deliberately misled news media
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about the identity of the caller in the 9thpe. On March 31, moreover, Nifong also
falsely denied any knowledge of the identfythe 911 caller, on national television.

293. Inthis 911 call, as noteabove, Roberts had allegétat she and her “black
girlfriend” had been subjected to raciat&issment outside of 610 North Buchanan.
Brodhead was asked about this call at thedd&8 press conference, but stated that he
had not heard it.

294. The story told by Roberts in the 911la@as internally inconsistent and
filled with lies. (Roberts later admitted thadr 911 call was false.) But the 911 call was
far more significant for what it did not cam: Roberts made no allegation that her
“black girlfriend” had just been sagely gang raped by three men.

295. On information and belief, both tli@urham Supervisors and high-level
Duke officials were aware that Roberts wass ¢hller in the 911 tapeDurham police had
informed Duke police of this faets early as 3:00 a.m. on March 14.

296. The next day, Brodhead issued a fallap statement regarding Roberts’
911 call. Despite the plain inconsistenciethm 911 tape, Brodhead stated on March 29:
“At the news conference | was asked aboat@hl tape involving a racial slur, which
only became known late yesterddyhave now had the opporiitynto listen to the tape.

It is disgusting. Racism and its hateful lange have no place this community. | am
sorry the woman and her friend were subjected to such abuse.”

297. Brodhead thus seized upon and crebReberts’ claim in the 911 call that

Mangum had been subjected to unprovolegial slurs, but hdid not mention the
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glaring fact that Roberts had not complaitegolice that Mangum also had just been
brutally gang raped. Nor di8rodhead mention Roberts’ statents in the 911 call that
she (and, by implication, Mangum) were fioart in any way” or‘harm[ed] ... in any
way.”

298. Brodhead’s statements about the 9Yktsent a clear message that he and
the Duke administration believed Mangumésaunt of what occurred on the night of
March 13-14. Concomitantly, it publiclygsialed that he and his administration wlad
believe the players’ emphatic denial of M@m’s rape allegations. In addition, it
directly accused the lacrosse players angpeacists who committeunprovoked racial
harassment. Brodhead’s statement thusariad one of the key fictional themes of
Nifong’s media blitz, namely that the allejeape was all the more heinous because it
was a racially motivated hate crime. hét Duke faculty, adetailed below, would
similarly reinforce this pernicious falsehlthovhich was designed to inflame community

passions against the lacrosse players.

E. Professor Baker Defames Theacrosse Players As Racist,
Violent, Privileged Rapists

299. In the meantime, Duke’s activist fdgumembers and student protestors
continued to create a campus atmosphere of hostility and harassment toward the lacrosse
players. On Wednesday, March 29, Yhgilante Poster, described above, was
distributed throughouthe Duke campus.

300. Later that same day, Brodhead m&hvstudent protestors. He continued

to refuse to meet witthe lacrosse players’ parents and/or defense counsel.
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301. Also on March 29, Professor HoustBaker wrote an open letter not only
condemning the lacrosse players as violgpista, but also denouncing them on the basis
of their race, class, and gender. On infdraraand belief, Baker distributed this letter
publicly, including to media outletsThe letter, which condemned the Duke
administration for not imposing sufficiently segesanctions on the team, stated, in part
(emphases added):

There is no rush to judgment here about the crime—neither the
violent racial epithets reported in a 911 call to Durham police, nor the
harms to body and soul allegedly perpetrated/bye malesat 610
Buchanan Boulevard. But thereaslear urgency about the erosion
of any felt sense of confidence or sgffor the rest of us who live and
work at Duke University. The lacrosse team—15 of whom have
faced misdemeanor charges for drunka@sbehavior in the past three
years—may well feel they can claim innocence and sport their
disgraced jerseys on campsafe under the cover silent whiteness
But where is the black woman wtineir violence and raucous witness
injured for life? Will she ever sleep well agai#hd when will the
others assaulted by racist epithethile passing 610 Buchanan ever
forget that dark moment brought tem by a group of drunken Duke
boys? Young, white, violent, drunken men among-umsplicitly
boasted by our athletic directasd administrators—have injured
lives.

All of Duke athletics has now been drawn into the seamy
domains of Colorado foball and other college anahiversity blind-
eying of male athletes, veritably givkcense to rape, maraud, deploy
hate speech, and feel proud of themselves in the bargain

It is very difficult to feel conflence in an administration that
has not addressed in meaningful wHyes horrors that have occurred
to actual bodiesto the Durham communityf which we are an
integral part, and to our sense of being members of a proactive and
caring community. Rather, gag ordarsd trembling liberal rhetorical
spins seem to be behaviors du jour from our leaders.
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There can be no confidencean administration that believes
suspending a lacrosse season anacvamg pictures of Duke lacrosse
players from a web page idatifully moral response tabhorrent
sexual assault, verbal racialolence, and drunken white male
privilege loosed amongst .us

How many mandates concernisafe, responsible campus
citizenship must be transgressedmyite athletes’ violent racism
before our university’s offices of adnistration, athletics, security,
and publicity courageously declare: enough!

How many more people of lmy must fall victim toviolent,
white, male, athletic privilege. . ?

302. These hate-filled statements not onligédy declared the lacrosse players
guilty of a violent rape, thegonstituted harassment of the lagse players on the basis of
race, class, and gender. Thaglated Duke’s anti-harassmiepolicy. They interfered
significantly with the players’ work and edaton, and adversely affected their living
conditions. Moreover, these wis inflamed passions agaitise players and endangered
their safety while inflictingon them grave and irrevéoge emotional torment and
reputational harms. On information andidéfe Baker suffered no disciplinary action for
his misconduct.

303. Professor Baker similarly maligned the lacrosse players at a meeting of
Duke’s Academic Council on March 30 asllweAt a meeting of about 200 faculty
members, Baker and other activist facultymbers condemned the team and its members

and called for their immediate and severe punishment.
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IX. DNA Evidence Dispositively ExoneratesThe Lacrosse Playes But Is Ignored
By Defendants

A. The State Bureau Ofinvestigation’s DNA Testing Results Are Negative

304. By March 28, on information and beligiie State Bureau of Investigation
(“SBI”) concluded an initial examination difie rape-kit evidete from the forensic
examination of Mangum at Duke Hospitahd the DNA samples from the lacrosse
players. On March 28 or March 29, the $&ke an initial report to Nifong regarding its
analysis of these materials.

305. The SBI reported to Nifonthat their examination dhe rape kit items had
not discovered any semen, blood, or saliva gnadrthe rape kit items. The absence of
semen, blood, or saliva was obviously higekculpatory, given Mangum'’s stories at
Duke Hospital, which had alleged a wat gang rape without condoms and with
ejaculation into both her mdutand her vagina or anus.

306. Either the same day or the next, DukBcials met with key members of
Nifong’s investigative team and the Durham city government, including Gottlieb, Himan,
Durham City Manager Patrick Baker, addrham Police Chief Steve Chalmers, among
others. Duke’s administration was represeéritg Aaron Graves, Duke’s Vice President
for Campus Security, Duke Police Directorddeand perhaps otheuke officials. On
information and belief, this was the firsts#veral meetings litbetween Duke and
Durham officials during the ensuing investiga. On informatiorand belief, at this
meeting, Nifong, Gottlieb, and Himan repalt® Duke and Durdim officials that

Mangum’s accounts of the attack were patemitypnsistent, that the SBI lab results had
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come back negative, and that Mangum haddao identify any alleged attackers in two
separate photo arrays.

307. John Burness, Duke’s @i spokesman, later saildat the meeting “was
just about the ways the university could assighe investigation.” Gottlieb said in his
deposition that Duke Police came teveral” meetings of this same group.

308. On information and belief, the purposkthis meeting was to coordinate
approaches to bolstering the prosecutionsecavhich was rapidly disintegrating in the
face of Mangum'’s inability to identify any bker purported attackers in the March 16 and
March 21 photo arrays and tB8I’s report that initial analysisf the rape kit evidence
showed no blood, semen, or saliva. Gerimation and belief, during this meeting, the
Durham Investigators, the Durham Supervisargl/or other Durham city officials agreed
to expedite the identificains and arrests of Duke lacrosse players, notwithstanding
evidence demonstrating the lasse players’ innocenc@®n information and belief,

Duke Police were present and agreed to ewatp in this expedited effort to make
identifications and arrests notwithstanding the evidence.

309. Also on March 28, Himan conductadsecret interview with Mangum.

This interview was not included in Hima and Gottlieb’s police notes that were
eventually disclosed to defse attorneys, and was not disclosed during any of the
disciplinary proceedings agairisifong. The interview did nocome to light until it was

reported by th®urham Herald-Suron October 3, 2007.
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310. Inthe morning of March 30, Nifonggain reiterated on CBS’s Early Show
that his conviction that a sexual ass#altl occurred was based on the medical and
physical evidence reported by Duke Hospitalhe victim was examined at Duke
University Hospital by a nurse who was speci@iiyined in sexual assault cases. And the
investigation at that time is certainly consistent with sexual assault having taken place.”
Duke knew or should have &wn that this was false, bnever contradicted him or
otherwise disclosed that the medical andsptgl evidence did not support Mangum'’s
rape allegations. On the coamty, two days later, Theresaiéw, Levicy’s supervisor and
the director of Duke Hospital's SANgrogram, would publicly confirm Nifong's
statements and their reliance on Dukespital’s forensic examination of Mangum.

311. Also, on or around March 30, Niforgceived a second exculpatory report
from the SBI lab. The SBI concluded timat DNA from any of the players was found on
Mangum’s rape kit items or clothing. TB®I tests detected DNA from one resident of
610 N. Buchanan on a towel found in timuse, and DNA from another resident was
found on the floor of one dhe bathrooms in the hous@®n information and belief, the
DNA finding from the towel was communicaléo Levicy, who (as recounted below)
later doctored her SANE exam report to include an allegation that the alleged rapists
“wiped [Mangum]off with a rag.”

312. Nifong did not disclose th information to defense counsel until April 10.
Together, these SBI reports constituted a decisive confirmation of the absolute innocence

of every member of the lacrosse team, as the March 23 NTO applitad foretold.
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On information and belief, the Durham Iistgators, the Durham Supervisors, the
Durham Police, and high-level Duke official®re all aware that the SBI lab results had
come back negativier the entire team.

B. Nifong Suggests That Rapists May Have Used Condoms,
And Duke Says Nothing

313. Instead of terminating his invesation after the SBI’s reports, Nifong
immediately began to tailor his publicrnments to suggest that condoms might have
been used in the alleged rape prepare the way for latpublic disclosure of the
exculpatory DNA evidence. For example, on March 31, Nifong stated to MSNBC that
“if a condom were used, then we might expeett there would ndie any DNA evidence
recovered from, say, a vaginal swab.” LK#ong and the Durham Supervisors, Duke
was aware that this suggestion was false directly contradicted Mangum’s own
repeated statements to Duke Hospital duaidoms were not ad by her fictitious
“attackers.” Yet Duke stood kgilent and did not correct féing. On the contrary, as
detailed below, Levicy subsegntly altered her own account of Mangum’s examination
to allow for the possility of condom usage.

X. Players Fear For Their Safety ASCampus Hostility Spawns Threats Of
Violence

A. Duke’s Faculty Members Attack Team
314. On March 30, an extraordinaryeputive session of Duke’s Academic
Council was convened, with the full suppand participation of President Brodhead.

The Academic Council is one of the chiestiuments of faculty governance at Duke
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University. It consists of 85-90 elect&tulty members whprovide for official
representation of considered faculty opiniorihe Duke administration. Brodhead and
Trask attended the meeting, which was opeadltmterested faculty. At the meeting,
many faculty members, including HoustornkBe Peter Wood, and Wahneema Lubiano,
launched vitriolic attacks atfne lacrosse team urging the administration to cancel the
lacrosse season and disband the team feetyears. A chemistry professor, Steve
Baldwin, later recalled: “I have never hégresumably intelligent, careful, balanced
people being so completely over the top. It.was the most disgusting display I've ever
seen in my life.”

315. Activist Duke professors continuedfizel the campus atmosphere of
hostility and harassment by making racially amfimatory attacks on the lacrosse team.
For example, Professor William Chafe, a pssfa of History and former Dean of Duke’s
Arts and Sciences faculty from 1995 td2Qpublished an arlie on March 31 irThe
Chronicleentitled “Sex and Race” that made ekiess and inflammatyg comparison to
the 1955 lynching of Emmittill: “So sex and race have alyainteracted in a vicious
chemistry of power, privilege, and control. Emmett Tillviautalized and lynched in
Mississippi in 1954 [sic] for allegedly sgeag with too easy failiarity to a white
woman storekeeper. . .. What has all thido with America today, and with Duke?
Among other things, it helps put into contestiat occurred in Durham two weeks ago [at

the lacrosse party].”
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316. The campus atmosphere of intense hostlitg racial animosity against the
lacrosse players boiled over into racial violeaod threats of racial violence. On Friday,
March 31, several incidents threatening ragiadotivated violenceagainst the lacrosse
players occurred.

B. Duke Players Are Threatered With Racial Violence

317. At 3:00 a.m. at a restaurantDurham, two white Duke students were
blocked in by another car at the drive-tivimdow. A young black man approached the
car and told the Duke students they weram@tcome there, because “they’re going to
rape our women.” The Duke student driyithe car was strudk the head and was
knocked unconscious.

318. On March 31The Chronicle Duke’s student newspaper, warned residents
of the houses around 610 N. Buchanan ofdmeger of racially motivated gang violence
targeted at Duke students. Cars droyen Buchanan Street with their passengers
yelling epithets and making obscene gestures at students.

319. The Duke administration vgdully aware of the riskf racially motivated
on-campus violence. On March 31, Duke&/President for Student Affairs Larry
Moneta issued a warning about threats ofedby shootings against lacrosse players
and/or other Duke students iret610 N. Buchanan neighborhood.

320. At or around the saméne, moreover, an anonymous threatening blogsite
was launched in support of Mangum #pli/justiceforher.blogspot.com. The blogger

went by the ominous pseudaony'Justice From The Deep Sbut The site featured a
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logo of two AK-47 assault rifles. The site mteon to list the names, home addresses, and
phone numbers of the parents and familidaofosse players, amalled for readers to

“Let the parents know how you feel.” It alstated: “| am verangry right now, so

please excuse me if | make comnseabout castrating these assholes.”

321. Because of the threat of violence, daerosse familyiving in Durham
moved out of its house for fear of attacikdany of the player moved out of their
residences. Others remained sedilitetheir rooms whenever possible.

XI.  Duke Improperly Assists Nifong’s Patently Corrupt Investigation

A. Duke Suppresses Officer Ry’s Exculpatory Police Report

322. On March 31, Duke took two actiodgrected toward bolstering the
credibility of Mangum'’s rape allegations. REjr®fficer Day of the Duke Police added a
“continuation page” as an addendum topgotice report prepared at Duke Hospital on
March 14, in which he had noted the manifasbnsistencies in Mangum'’s allegations.
Day’s “continuation page” purported to casiubt on the reliability of his own
contemporaneous report, which Duke had nothszlosed to the lacrosse players or the
public, by indicating that it was based hearsay and imperfectly overheard
conversations. Upon informati and belief, Day was coercexdwrite this continuation
page by Duke administratiorfizgials, who had previously prevented his exculpatory
version of events fim becoming public.

323. On information and belief, in addin to suppressing the Day report, Duke

police officials, at Nifong’s request, alsaected Duke policefbcers who had been
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present at Duke Hospital on March 14 to wd#diberately misleading accounts of what
they witnessed that nighThe Duke police officers wererdcted to prepare statements
that suppressed exculpatory facts about Manglack of credibility, selectively asserted
facts suggesting the guilt of the playensg anischaracterized their own conduct that
night by casting the Duke police as meretagders. In particular, on information and
belief, one Duke officer who prepared sucsta@ement later admitted that, based on his
observation at the time, Mangum was “fakirtg& whole thing; and another Duke officer
was directed to suppress the fact thatlshd overheard a Durham Police officer, upon
emerging from Mangum’s hospital roomydaudly, “I think she is lying!”

B. Duke lllegally Gives Nifong KeyCard Reports On Lacrosse Players

324. Second, at some time on March 31, ktigators Smith and Stotsenberg of
the Duke Police handed over to Gottlieb seespports. Among theeports, according to
Gottlieb’s later testimony, wa®he key card report for theuke team members from
March 13 and March 14 (Emphasis added.) Thispert was prepared by the Duke
Card Office of Duke University.

325. The key card reports provided imfoation on when and where the
members of the lacrosse team had swipeit tuke ID cards in slots on locations at
Duke’s campus during Mard8 and March 14. Many ¢iie doors, dining facilities,
vending machines, photocopy machines, anbtbh on Duke’s canpus are operated by
these key card slots. For example, toegsovirtually any exterior door of Duke’s

dormitories and academic buildings requiresstviping of a Duke key card. The key
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card reports thus allowed the Durham Inigegors to roughly track the movements of
lacrosse players on Duke’s campus on Mdr@land 14. These reqe therefore aided
the Durham Investigators indhr effort to determine whiclacrosse players had been in
Durham on the night of the allegegeaand had likely attended the party.

326. Armed with this information, oApril 4 the Durham Investigators
presented the third photo identification grta Mangum, which again consisted only of
white lacrosse players. The decision tadwct this April 4 photo array was made by
Nifong on March 31, the same day #ey card reports were obtained.

327. No subpoena had been issued for these reports. In the absence of a
subpoena (and the opportunity the interested parties tuash the subpoena), the
disclosure of information in these reportsnest notably, but not messarily limited to,
the key card report -- was a clear violatmf the Family Educational Records and
Privacy Act (FERPA), as well &uke’s own privacy policiesSee, e.g20 U.S.C. §
1232g; 34 C.F.R. Part 99; Dukaculty HandbookAppendix Ravailable at
http://www.provost.duke.edu/pdfs/fhb/FHB.pdAs also detailed below, Duke would
later engage in a fraudulent conspiracy to eahthe fact that it had violated its students’
procedural rights under RPA by giving the key card reports to Gottlieb.

328. On information and belief, this was rbe first time that the Duke Card
Office had released protected student infation to Gottlieb in violation of FERPA.

329. Moreover, the key card information cdutot have legally been disclosed

by Duke even pursuant to a subpoena.déscribed below, a judge later quashed
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Nifong’s subpoena for this infmation (which was actually already in his possession) on
the ground that the prosemn could not show goochuse for its disclosure.

330. Gottlieb later testified that this keyard information, along with nurse
Levicy’s misinformation about the medicaidphysical evidence from Duke’s forensic
examination of Mangum, played a critical radeNifong’s investigation by confirming
for Nifong and Gottlieb which lacrosse plagérad likely attended the party: “[W]e
ha[d] the time cards, per se .... [E]ach studer®t a magnetic card that if they go in the
parking lot or dorm room or buy food, whatevihey use that cardlgaves an electronic
stamp. And we have a document showing liesarrived back to the dorm at the time as
the people who we knew were at the pa®p. we were able to ptigether information
to at least corroboratene, he was there; two, he met tlescription; thee, she was able
to show themthe SANE nurse’s report was consisteith a sexual assault. So we have
something to work witlior an indictment.” (Emphases added.)

C. Duke Withholds Exculpatory Information That Directly Contradicts
Nifong’s Public Claims and Accusations

331. Also on March 31, Nifong, awaredhthe SBI reports had come back
negative not only for blood, semen, or salivat also for any DNA evidence from any of
the 46 white lacrosse playespeculated for the firsttie on MSNBC that condoms may
have been used in the allegathck. He stated: “If theis no DNA left, then there is
obviously nothing to compare. For exampie condom were used, then we might
expect that there would not be any DNA evickenecovered from, say, a vaginal swab.”

But, as Duke knew or should have kmgwn March 14 Mangum had unequivocally
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denied, at least three times, to Duke’s mediestonnel that condoms had been used in
the alleged attack.

332. Insum, by March 31, in addition twitical evidence of the player’s
innocence, Duke had abundaaditional information revealing that the rape
investigation of Nifong and Durham policetharities was not proceeding in good faith
against its students. iBhinformation included:

e Duke police officer Day’s official reporknown only to Duke, revealing that the
investigating officers on the eveningMarch 13-14 uniformly viewed Mangum
and her multiple, ever-changincontradictory, andatially implausible rape
allegations as not credible.

e Nifong publicly justified hs prosecutorial actions on medical evidence of rape
from Duke Hospital’s forensic exam of Mangum. The medical records, in Duke’s
exclusive possession, contained no roaldor physical evidence supporting
Mangum’s rape allegations.

¢ Nifong claimed that condommight have been used duogi the rape. Duke knew
that Mangum had unequivocally deniids three times to Duke’s medical
personnel.

e Nifong claimed that Mangum had bedroked or strangled. Duke knew that
Mangum had made no such claim durregg examinations at Duke Hospital and
that there was no physical evigento support such a claim.

e Duke was aware that the attack Mangdescribed at Duke Hospital -- a violent,
vaginal, anal, and oral gang rape bsethlacrosse players, without condoms and
with ejaculation in both mouth and vagioaanus -- could not have occurred
without leaving DNA traces adny of the three allegedtackers. When Duke
became aware of the negative DNA resuitsnew or should hae known that the
lacrosse players were innocent and Mahgum’s rape allegations were a tragic
and malicious hoax.

Despite the grievous harm and suffering tHe&bng'’s investigan and false public

statements were causing to Duke’s owrdsits, Duke withheld the exculpatory
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evidence and information in its exclusive pession, and watched silently as Nifong
characterized the evidencedaotherwise commented on the case and the lacrosse players
in a way that Duke knew or should haveotm to be false. To the contrary, Duke
improperly provided Nifong'snvestigators with critical edibility and cooperation in a
number of ways: Duke illegally disclosed ey card reports; Duke ¢& official actions
and made official and unoffiai statements to the mediathwere calculated to malign
the lacrosse players and to distance Diude them; Duke took no significant action to
ensure that its activist falky members and student prdi@s, who were presuming the
players’ guilt and inflaming public outrageangst the lacrosse team, were adhering to
University standards of behavior, includirtg anti-harassment policy. And Duke would
continue, in the ensuing weeks, telfthese attacks on its own students.

D. Duke Hospital Again Falsely Coroborates Mangum’s Rape Charges

333. As noted above, in his statemetdgshe press during the week from
Monday, March 27 through Friday, March, 3ifong had repeatedly relied on the
alleged medical and physical evidence fiooke Hospital and its SANE nurse, Levicy,
as the basis for his claim that a rape hanioged. Duke took no steps to correct this
representation, notwithstandibgke’s actual or constructwvknowledge of its falsity.
To the contrary, on Saiay, April 1, in aninterview with theDurham Herald-Sun
Theresa Arico, Duke’s SANE program directard Levicy’'s supervisor, took affirmative
steps to confirm Nifong's account of the neadievidence and to ratify Levicy’s false

statements to Nifong.
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334. According to theHerald-Sunreporter, Arico described Levicy’s purported
examination of Mangum: “[Arico] desbed the process as a comprehensive
combination of interviews and physicalegwinations of the person making the sexual
assault complaint.” Arico also stated that “blunt foregitna” could be diagnosed in a
rape victim “with a high degree of certaihthrough the use of a colposcope, which
magnifies a woman'’s internal parts where injuries consistent with sexual assault would
occur.

335. This statement implied that Mamgy had been examined with a
colposcope, and that the physical evidenickelunt force trauma allegedly found by
Levicy was thus highly reliable. In facn information and belieianly had not used a
colposcope in Mangum’s patvexamination, and the rep@f Mangum’s examination
gave no indication that a colpmmgpe had been used to examine her. Arico thus knew or
should have known that Levicy had not ledfrperformed the exam, that a colposcope
had not been used, and that #xam report contained no findi of physical or medical
evidence of “blunt faze trauma” to Mangum.

336. Inthe same interviewArico also stated,l“can reasonably say these
injuries are consistent with the story she tolEmphasis added.) On behalf of Duke
Hospital, Arico thus publicly corroboratedthd_evicy’s and Mangm'’s credibility, and
her remarks were publicized in the media. Neither Arico nor Duke ever took any steps to

correct this understanding.
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337. These public statements by Arico, Leys supervisor, constituted a direct
ratification of Levicy’s falsestatements regarding the mediaad physical evidence of
sexual assault. Arico knew bad reason to know that Levisyrepresentations to police
and prosecutors were falsedamisleading. Yet she attempted to bolster Levicy’s
credibility to the police and tthe public with intentional areckless disregard for the
truth.

338. Duke had actual or constructive knedge of facts showing that Levicy
had provided false and misleading informatiorthe police. DuKs failure to come
forward and correct Levicy’s false and misleading statementsittdes an independent
ratification of Levicy’s conduct.

E. Duke Breaks Its Promises OfConfidentiality To The Players

339. On or around Monday, April 3, Katdendricks, Duke’s Deputy General
Counsel, sent a letter by fax and mail tédNg. On information and belief, the letter
confirmed (as Nifong had publicly speatéd) that lacrosgglayers had spoken
confidentially with Duke administrators alddhe March 13 party, and it advised Nifong
that “several administrators. are very willing to provide the information to you and
your investigators.” It also stated: “Please be assured that a court order will not be
necessary.” Hendricks’ letter offeretPlease have your investigators contact
[Hendricks] or [Officer Dean], and either 0§ can assist in interviews with any Duke

personnel who received fireand accounts of the incidiefrom the players.” In
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accordance with this offeon information and belief, Duk&dministrators, including
Wasiolek, met with Durham police on April 13.

F. Duke Hospital Turns Over Falsfied Medical Recads To Durham
Investigators

340. On April 5, Duke Hospital finally prduced to Nifong the medical records
relating to its forensic exaof Mangum. As noted above, this was the first access that
Nifong had to the medical records otheartiiLevicy’s SANE report, although Duke
Hospital had been served with the subpoenilarch 21. Prior to April 5, all Nifong’s
public characterizations of the medical giysical evidence of rape had been based
exclusively on nurse Levicy's false and remtling statements to the Durham police
investigators about the medi and physical evidence.

341. On information and belief, Levicy habkliberately falsified the version of
the SANE report that Duke Hospital produdedNifong on Apil 5. The doctored
version that she produced, on informatsord belief, included multip strike-outs and
addenda that attempted to render her tapoulpatory in light of what Levicy
understood the evidence to betlet time. For example, in the notation about whether the
alleged rapists had soughtdonceal evidence, Levicy hadtially entered “no.” In the
version produced on April 5, however, thias crossed out, and “yes” was indicated,

with the handwritten notation ‘yzed her off with a rag.”
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Xll.  Mangum Selects Players Seligmanind Finnerty As Two Of Her Attackers
In Third Rigged Photo Identification Procedure

342. Gottlieb’s notes record that, at 9:0n. on April 4, immediately after
contacting Mangum and arrangifor a photo identification pcedure with her later that
day, he “spoke to Vice President GraveBake University Police via telephone.”
Gottlieb’s notes do not record thentent of their conversation.

343. As noted previously, on April 4, ang on Nifong'’s instructions, Gottlieb
conducted a third photo identi&tion procedure with Mangn. The photo array again
consisted of photos of alhd only the white Duke lacrosse players. The procedure was
conducted by Gottlieb himselisho knew, from the co-capts’ March 16 uncounseled
admissions and from the key card reports illggaupplied by Duke, which players had
been in Durham on March 13-14 and had {ikatended the party. At the beginning of
the procedure, Gottlieb told Mgum that the photos were only of Duke lacrosse players
“whom we have reason to believe attended the party.”

344. In the words of defense counsel, thi®to identification procedure was “a
multiple choice test with no wrong answér3.o the Durham Investigators, however,
therewere“wrong” answers. It was essentialttee Durham Investigators’ case not to
indict any players who couldadily prove that they had not even attended the party. The
information Duke illicitly provded through the key cardperts was critical to ensure
that Mangum did not select a “wrg answer” from the photo line-up.

345. From the perspective of the play&rso had attended the party, then, the

April 4 photo array was the criminal justicgugvalent of a game of Russian roulette.
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There were three bullets in Nifong’s chambers, and they would randomly strike three
party attendees. All players were in rolygbqual jeopardy ofalse indictment and
further persecution.

346. Thus, the April 4 photo line-up wasnducted in highly suggestive
circumstances that violated standard Durlpaniice protocols, as well as fundamental
precepts of due process. ham police protocols in eftt in Durham at the time
required that a photo identification peattire be conducted by an independent
administrator, not someone involved in the investigation, and include five “fillers” (or
unrelated photos) for each suspect in the array, withfékeciresembling the suspect’s
description. The April 4 photo array wesnducted by Gottlieb wth no fillers.

347. Moreover, on information and befjeSottlieb or other Durham police
coached Mangum botbrior to and during the photdentification process.

348. During the April 4 photo line-up, Megum identified lacrosse players
Reade Seligmann and Colin Finnerty as twbefattackers with “100%” certainty,
although she had recognized Seligmann witly “70%” confidence during the March
arrays. (Finnerty’s photo hambt been included in either of the March photo arrays
because he did not remotelyseenble any of the descriptis that Mangunhad provided
of her “attackers.”) She also identified Deireans as one of her attackers with “90%”
certainty; again, she had completely failedegoognize Evans whdns photo was shown

to her twice during the March photo arraygoreover, the attackers she identified failed
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to match any of the descriptions of henekiers that she had pided during her March
16 interview with Gatieb and Himan.

349. Mangum again identified, howevédacrosse players who Gottlieb and
Nifong knew werenot at the party at 610 North Buchanan. She claimed that Brad Ross
had been standing outside theuse talking to the othermiger. Gottlieb knew that Ross
had not even been in Durham during the paMyangum also stated that she saw Chris
Loftus sitting in the living room or mastbedroom during the party. Gottlieb knew from
the key card reports that Loftus likely washis dorm room at the time of the party,
having used the key card to entés dorm at 10:59 p.m. on March 13.

350. During the April 4 photo identificatioprocedure, Mangum also identified
afourth lacrosse player, Matthew Wilson, asembling one of her alleged assailants,
“Brett.” Nifong never brought charges agaimMgilson. Mangum also identified players
who she had failed to recognize during k@& ch photo line-ups, and failed to identify
players whom she had recognized during those prior line-ups.

351. As Gottlieb later testified (quoted al®)y information supplied by or with
the assistance of Duke aboutavhad attended the party wasicial in Nifong's selection
of which three members ofdéHacrosse team to indict.

352. On information and belief, the Durhdmvestigators deliberately delayed in
disclosing the procedures used in the Afridhoto line-up to the lacrosse players and

their counsel, in violation di.C.G.S. 8§ 15A-282, thus @onging the investigation and
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the period in which all the white lacrogsl@ayers were in jeopayf being randomly
selected for indictment.

353. On information and belief, the Durham Investigators and the Durham
Supervisors were aware of the abuseslved in the Apit 4 photo line-up.

354. On April 4, Nifong's reliance on thauthority of Duke Hospital and SANE
nurse Levicy to corroborate Mangum’s giions continued to be emphasized in the
press. Mark Johnson, a reporter from@arlotte Observestated in an interview on
national cable news that Mangum “was exasdiat Duke Universitydospital, which as
you know is a top flight hospital. This waswurse who was trained in dealing with these
types of cases and that examination is Igrgdiat the districtorney ... is basing his
opinion on when he says that Ibelieves an attack did occur.”

XIll. Duke Cancels The Lacrosse SeasoAnd Fires Coach Pessler To Appease
Activist Faculty And Students

355. On information and belief, on or be®oWednesday, April 5, Duke became
aware that the DNA test results had come bagdative as to all nmebers of the lacrosse
team. The DNA evidence added decisive ptodhe already overhelming evidence in
Duke’s possession refuting the rape allegatddasgum had made to Levicy and others
at Duke Hospital on March 14. Despite acturatonstructive knowledge of the lacrosse
players’ innocence, Duke acceleratedations against the lacrosse team.

356. On April 5, President Bidhead canceled the remainder of the lacrosse
season and forced Coach Pressb resign, as the activiculty members and student

protestors had demanded.
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357. Brodhead announced Coach Presslex&gnation and the cancellation of
the remainder of the lacrosse season indigatatement that opened as follows:

“Allegations against members of the Duke lacrosse team stemming from

the party on the evening of Mar&B have deeply troubled me and

everyone else at this universitydaour surrounding city. We can'’t be

surprised at the outpouring of outeagRape is the substitution of raw

power for love, brutality for tendersg, and dehumanization for intimacy.

It is also the crudest assertion oéquality, a way to show that the strong

are superior to the weak and can righyfuse them as #hobjects of their

pleasure. When reports of racibluge are added to the mix, the evil is

compounded, reviving memories of thestgmatic racial oppression we had

hoped to have left behind us.”
In noting that “the outpouring of outrage”agst the lacrosse players on the campus and
within the community was not surprising, Brehd made clear that he understood and
sympathized with the activigiculty members, student protestors, and others who had
rushed to condemneHacrosse players for committiagviolent gang rape and then
conspiring to cover it up. Nowhere in histl{fd public statement, nor in any other
public utterance throughout the rape hogsis, did Brodhead criticize the activist
faculty members and student protestorsail upon them to stop their outrageous
harassment and threatening behavior and thteiolic, hate-filled comments toward the
lacrosse players. Brodhead thus taagtiydoned and encouraged the activist faculty
members and student protestiorsheir conduct againgte lacrosse players.

358. Brodhead acknowledged in his Aprisfatement that “[a]t meetings with
faculty, students, community members, and others,” he hadd‘hegood deal of

criticism of the Duke administration for beisfpw to respond to the allegations against

the team associated with March 13. Hplaed that “it took time to know how to
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respond” because “we learned the full magphit of the allegations only gradually, as
police and other information was reported ia thedia . . .” In cancelling the lacrosse
season and firing Coach Pressland effectively apologizg for not having done so
sooner, Brodhead succumbed to the demahti®e mob -- the activist faculty members
and student protestors who had angrily insisied precisely these sanctions be imposed
upon the lacrosse players -- and effectivammunicated to the media and the public
Duke’s belief in the players’ guilt.

359. Brodhead acknowledged that “Im]anywleaurged me to have Duke conduct
its own inquiry into these [rape] chargesfe had refused to do so, however, because
“Duke must defer its own investigation untiktpolice inquiry is completed,” noting that
“the police have access to key witnesses, wisramd information that we lack, and that
a concurrent inquiry might “negatively affabie legal proceedings.” Brodhead thus
expressed his trust in the integrity agwbd faith of Nifong’s investigation,
notwithstanding that Duke had in its possaesst that time overwhelming evidence -- in
its own medical records, its own police repand in the DNA test results -- that the
lacrosse players were innocent and that iNjfe investigation was caupt. Not only did
Brodhead refuse to inquiretonand to disclose the evidanthen in Duke’s possession,
but he also refused repeated efforts lgyldtrosse players and their attorneys to
demonstrate their innocence to him throtigh exculpatory evide® that they had

gathered and compiled.
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360. Ironically, even as Brodhead in Wgril 5 statement defended his refusal
to examine the eviehce before him of the playersnocence, he appointed an Ad Hoc
Committee “to look into the behavior of meméerf the lacrosse team over the past five
years, and specifically the redoof both charges of ingpopriate social conduct and
criminal violation and of official Duke, comunity and team responses to that conduct
and those violations.” This committee, aledi by James E. Catean Jr., a member of
the Duke law faculty, released a twenty-fpage report (“the Coleman Report”) on May
1, 2006.

361. In his April 5 statement, Brodheadaohed to embrace “the principle that
we have an obligation to seek the truth, Hrat truth is established through evidence and
disciplined inquiry.” Bu the simple truth is that Brodaé and Duke were indifferent to
the truth. Indeed, Athletic Director Joe Allecandidly told Coach Pressler that his firing
and the cancellation of the season were “not about the truth.”

362. Rather, in firing Pressler and canaajjithe lacrosse season, Brodhead and
the Duke administration sought to disasseclatike and themselves from the lacrosse
team’s coach and players and thus toatise Duke and themsely from the intense
public hostility that had beehe unjust consequee of rape charges that Duke and its
administration, by then, law or should have knowo be false.

363. As noted above, Robert Steel, the chairman of Duke’s board of trustees,
later acknowledged in an interview witlne New Yorkethat Coach Pressler was forced

to resign and the lacrosse season was canbelziise “we had to stop those pictures” --
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l.e., footage aired in the media of the Dlkerosse team still playing after the rape
allegations. “It doesn’t mean that it's fdiyt we had to stop it,” he said. “It doesn’t
necessarily mean that | think it svaight -- it just had to be dorieHe also later stated to
Sally Fogarty, mother of player Gibbs Fogaregarding the firing of Coach Pressler:
“Life sucks. Bad things happen to gooaplke and you better get used to it.” And in
September, Steel defended the firing oh€lo Pressler in a meeting with Jason
Trumpbour, the spokesman for Friends of Dudagying that “even though it is not fair,
people have to be sacrificed for the goddhe organization.” Steel further told
Trumpbour, in a statement which providelling insight into Dukés selfish motivation
for abandoning the lacrosse players, thatéactually wanted the case to go to trial
because it would be better for Dik@nage. In fact, Steel wesb far as to suggest that
if the indicted players were convicted ibuld not matter because the problems with the
case would be sorted out on appeal.

364. Along the same lines, Brodhead alater admitted that subsequent
investigation had “prove[d] Pressler'story of responsiveness” and had “fully
exonerate[d] him” of the chargd lax oversight of the team.

365. Also on April 5, Brodhead releaseg@acond statement, which reiterated:

“l once again urge everyone with informatipertinent to the events of March 13 to
cooperate with authorities.” Again, he knéwl well that the lacrese players had been
fully cooperating with the investigation frometfbeginning, and he likewise knew that his

statements would imply falsethat the players wergtampting to hide the truth
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XIV. The “Group Of 88" Members Of The Duke Faculty Publish An Ad
Condemning The Lacrosse Players A&uilty And Encouraging Public
Protests Against Them
366. On April 6, 2006, the day after Brbdad canceled the lacrosse team'’s

season and fired Coach Bster, a full-page adverément appeared in tiuke

Chronicle It was signed by 88 Duke facultyembers and was spmred by and bore

the imprimatur of 15 Duke acanhic departments and programs.

367. The cover email sent by Dukectdty member Wahneema Lubianco
soliciting support for the Group of 88 ad statlkdt “African & African-American studies
is placing an ad iiThe Chronicleabout the lacrosse teantident.” It urged faculty
members to solicit official support from Duklepartments and department chairs, and
noted that the ad would list “themporting departments and program units.”

368. In large font across the middle of thage, the “Group of 88” ad stated:
“What Does a Social Disaster Sound Like?” The text of the ad leaves no doubt that it
was, as Professor Lubiano’s cover messagde clear, a direct response to the rape
allegations against the lacrosse teamwaasl designed to promote and encourage the
student protests against the players. Thepmhs with the following introduction:

“We are listening to our students. .. [W]hat is apparent
everyday now is the anger afehr of many students who know
themselves to be objects of racianmd sexism; who see illuminated in
this moment’s extraordinary spotligwhat they live with everyday. . .

. These students are shagtand whispering abouthat happened to
this young womaand to themselves. . . .”
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The ad then quotes a series of pubtatements about the lacrosse case
allegedly made by Duke students. #&mg the quoted statements were the
following:

e “We want the absence of terror.”

e “If it turns out that these gtlents are guilty, | want them
expelled.”

e “l am only comfortable talking about this event in my room
with close friends.”

e “If something like this happens toe . . . What would be used
against me -- my clothing?”

e “[N]o one is really talkingabout how to kep the young
woman herself central to thi®nversation, how to keep her
humanity before us . . . she doesn’t seem to be visible in this.
Not for the university, not for us.”

e “l can't help but think about #hdifferent attention given to
what has happened from whatbuld have been if the guys
had been not just black but paipating in a different sport,
like football, something that’s not so upscale.”
e “And this is what I'm thinkingright now — Duke isn’t really
responding to this. Not reallyAnd this, what has happened,
is a disaster. This is a social disaster
The ad concluded by expresslgcouraging public protestsaigst the lacrosse players:
“The students know that the disaster did@gin on March 13th angdlon’t end with what
the police say or the court decides. . . .’"@/&irning up the volumin a moment when

some of the most vulnerable among us aregasked to quiet down while we wait. To
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the students speaking individually and te firotestors making collective noise, thank
you for not waiting and for makg yourselves heard.”

369. The ad made clear that it was sparsidby, and represented the official
position of, 15 Duke academic departmemis programs: “We #@nk the following
departments and programs for signing onte & with African& African American
Studies: Romance Studies; Psychology; Sauidl Health Sciences; Franklin Humanities
Institute; Critical U.S. Studies; Art, Art Hmty, and Visual Studg Classical Studies;
Asian and African Languages and LiteratWigmen’s Studies; Latino/a Studies; Latin
American and Caribbean Studies; Medieval &enaissance Studies; European Studies;
and the Center for Documentary Studies.”

370. On information and belief, the Group &8 ad was paid for by the African
and African American $dies Department with Duke University funds.

371. The ad included a link to a websité&lthe names of 88 Duke faculty and
staff who “signed on in supportf the ad but were not nache the ad itself “[bJecause
of space limitations.” The agmained published on the laste of Duke’s African &
African American Studies department for many months.

372. Months later, after Mangum’s rapeasiye, and the ensuing investigation
into it, had been exposed as a malicioud tiagic hoax, a professor who signed the
Group of 88 ad said to a parent of a laseplayer: “I deeplsegret, deeply regret
contributing to tremendous harm that was dnghe plaintiffs]. | can understand any

hostility they feel for me.” The professor alsxplained to a lacrosse player that she
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dared not break with the Group of 88 andlmljypapologize for signing the ad because if
she did, “my voice won’t courfor much in my world.”

373. This ad constituted harasent of the players in violation of Duke’s anti-
harassment policy, as describedurther detail below. Oits face, and when considered
in light of all the circumstances surroungiits publication, thad made unmistakably
clear that its faculty signatories and depemtal sponsors believed that Mangum’s rape
allegations were true, and it wrongfully, knawgly, and willfully subgcted the players to
notoriety, opprobrium, derision, humiliatiomdwell-founded fear fiotheir own safety.
Due to its defamatory and inflammataonessage, its express exhortation to the
“protestors making collective noise” tauth up the volume” and “make yourselves
heard,” and its high profile on the Duke qaus (and throughout ¢hcountry), the ad
interfered significantly with the players’ wodnd education, adversely affected their
living conditions, and caused the playems@aes harm—emotionaleputational, and
otherwise.

374. Duke said nothing in respse to the Group of 88 agkfusing to denounce
or otherwise disavow its message of guill @ondemnation of the lacrosse players.
Through its silence, Duke confirmed that #terepresented the official position not only
of 15 Duke academic gartments and programsyt of Duke University itself. Months
later, after Mangum'’s rapélegations and Nifong’s invéigation had been publicly
exposed as a malicious and tragic hoaxdBead acknowledgedahactivist faculty

members and student protestwere quick to speak as if the [rape] charges were true . .
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., and some faculty made statements thaéwkjudged and divisive.” Brodhead also
admitted that “the public as well as theased students and their families could have
thought that those were expressiofnshe university as a whole.”

375. On or around April 6, Duke womenlacrosse coach Kerstin Kimel advised
President Brodhead die in-class verbal harassment thatne of the lacrosse players
were suffering at the hands of their professors. Brodhead was dismissive of her concerns,
stating that reports of faculty abuse were exaggerated.

XV. Mangum’s Story Changes Yet Agan In Written Statement To Durham
Investigators

376. On April 6, Mangum povided Gottlieb and Himanith a written statement
recounting her allegations of the eventthatMarch 14 party. This written statement
contradicted each of her previous versionsaweral material respects. The various sex
acts allegedly performed by each of her three assailants varied in this statement from her
statements at Duke Hospital on March 14 har oral statement to Gottlieb and Himan
on March 16. The identity dhe supposed “bachelor” amotige three assailants varied
among the three accounts as well. Robertg’irothe purported crime varied among the
three versions as well, from abettor and erbMarch 14), to byander (March 16), to
co-victim of the purported crime (April 6). Anth a transparent effort to reconcile her
allegations with her performance in therAg photo arrays, Mangum’s April 6 written
statement differed from her prior accounts byaaiig for the first time that she knew that

the names used by the three assailants aases, not their real names.
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377. On information and belief, the Durham Investigators and the Durham
Supervisors were aware of the inconsisiesian Mangum’s various oral and written
statements made betweklarch 14 and April 6.

378. Also on April 6, Nifong, like Brodhead, declined offers to review the mass
of exculpatory evidete compiled by defense attorneydultiple defense attorneys
offered to meet with Nifong tbughout the crisis to explato him the compelling case
for innocence, but Nifong repeally rejected such offers.

XVI. Nifong Hires A Private DNA Testing Firm And Then Conspires To Suppress
Its Exculpatory Test Results

379. On April 4, Nifong instreted Durham Police Invagator Michelle Soucie
to locate a private laboratoty conduct additional DNA testing. At Nifong’s direction,
Soucie contacted Brian Meat of DNA Security, Inc(“‘DSI"), a private lab in
Burlington, North CarolinaMeehan advised Soucie that his lab could perform more
sensitive DNA testing than could the SBhd that DSI was willing to work for
discounted rates in order to lerolved in the hgh-profile rape investigation. Nifong
decided to hire DSI.

380. The next day, April 5, the Distrigtttorney’s office obtained an order from
Judge Ronald Stephens to allow the transfélangum’s rape kit items to DSI from
state custody. On information and belief,dvif) obtained this order through a sealed ex
parte application that he did not reveal tolderosse players or thhegounsel. On April

6, the rape kit items wereatnsferred to DSI's custody.
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381. From April 7 through April 10, DSperformed sophisticated DNA tests on
these items.

382. On April 8 through April 10, DSI perfored analyses on the rape kit items
that resulted in the exclusievith 100 percent certainty eilvery member of the lacrosse
team as possible donors of DNA found onitems. Specifically, DSI concluded that
stains and semen residue from Mangum’diparand rectal swab contained the DNA of
at least four males. DSI concluded, with J@0cent scientific certainty, that none of the
lacrosse players was the source of this DNA.

383. On or around April 10, Nifongsliman, and Gottlieb met with DSI
representatives at DSI's officesBurlington. Laboratorpirector Brian Meehan and
DSI President Richard Clark attended the nmgetiAt this meeting, Meehan reported the
results from DSI's testing tdate, including the critical fathat the rape kit provided
decisive evidence of Mangum’s sexual activitigh at least foumales around March
13—noneof whom was a Duke lacrosse player.

384. Rather than terminating the investigpn then and there, on information
and belief Nifong, Himan, Gtieb, Meehan, and Clark cqpised to illegally conceal
DSI's findings. They agreenbt to take any notes to merialize these meetings, and
agreed to obfuscate oonceal the full results of DSltgsts from the players and their
attorneys. The intention anifext of this conspiracy was f@ermit Nifongto proceed to
indict three randomly selected players fape, despite dispositive evidence that

Mangum’s claim was a hoax.
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385. On information and belief, the Dualm Supervisors were aware of the
substance of this April 10 @eting between Nifong and DSkt they continued to allow
Nifong to direct the investigaticend to proceed with indictments.

XVII. The SBI's Negative DNA Test Results Become Public

386. On Monday, April 10, Nifong discloskto the lacrosse players’ defense
attorneys, and the public became awarat, tine SBI had found nONA from any of the
46 lacrosse players anywhere on or withimiglam’s body, clothing, or belongings. At
this stage Nifong did not, however, revea guppression of the e more dramatically
exculpatory results from DSI'sgéng. Even if Duke had nieen aware of the negative
DNA test results before then, as of A@O it was in possession of overwhelming
evidence of inncence. As noted above ahyof the inconsistent stories told by
Mangum to Duke Hospital pgonnel on March 14 had bewne, it was inconceivable
that her assailants would have left no®iaces whatsoever. Nevertheless, Duke
continued to remain silent and suppressdtierwhelming evidence in its possession of
the players’ innocence.

387. Though he was aware tife negative test results as early as March 29 or
30, Nifong delayed in disclosing the resutigshe players until Al 10. During the
intervening days, several amtis taken by Duke serveditdlame public outrage against
the players and strengthenitia trust in Nifong'’s credillity. As noted above, these
actions included, among other things, Atgcpublic statement that the forensic

examination of Mangum at Duke Hospital yietl evidence “consistent with the story she
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told,” Brodhead’s cancellation tfie lacrosse season andiiy of Coach Pressler, and
the Group of 88 ad. As ag@lt of these and other actiodifong’s investigation retained
momentum and credibility in theyes of the media and thalgic to survive the release
of the negative DNA results.

A. Nifong Suggests That Rapistdlay Have Used Condoms, And Duke
Says Nothing

388. When the DNA test results were deapublic, media reports widely
reiterated Nifong’s strategic public speculation,March 30 and 31, that condoms might
have been used by Mangum’'sagants: “l wouldn’t be sursed if condoms were used.
Probably an exotic dancer wid not be your first choictor unprotected sex.” Nifong
implied the same conclusion at a publicuim on April 11: “[T]he absence of DNA ...
doesn’t mean nothing happendd just means that nothing was left behind.” Press
accounts also quoted many other commentators who echfmetyNistatements that
condoms might have been used.

389. As Duke knew or should have é&wvn, Mangum had affirmatively told
Duke Hospital employees aadst three times that condohed not been used in the
alleged attack, and that ejaculation had oszli Duke never made any statement to
contradict Nifong's public sgculation about condom usedrplain the absence of DNA

evidence.
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B. Nifong Justifies Continued Invesigation On Medical Evidence From
Duke Hospital, And Duke Says Nothing

390. On April 11, Nifong again invokethe authority oDuke Hospital to
counteract the effect of the negative DNAuks on public percéjon and his public
credibility. He was quoted amational cable news statingDuke University Hospital is
the best trauma center in thear This nurse was specialigined in sexual assault and |
would just point out that my conviction theasexual assault actually took place is based
on the examination that was done at Dukepi@al.” Duke knew or should have known
that Duke Hospital's examitian of Mangum yielded no géctive medical or physical
evidence supporting her rape ghg¢ions, yet Duke remained silent in the face of Nifong’s
false claims to the contrary.

391. By April 10, and before, Duke hadw@aidant reason to know that Nifong
was not proceeding in goddith against its studentisut rather was abusing his
prosecutorial powers for his own politicalrposes. But Dukeantinued to suppress
exculpatory evidencm its exclusive possession, to defathe lacrosse players in public
and private statements, toigily condone and encouratfe outrageous behavior and
comments of its activist faculty memberslastudent protestors, and to engage in
improper, supererogatory cooperation Wilifiong’'s patently corrupt investigation.

392. In July 2006 Brotead privately acknowledged adacrosse parent that
“after many weeks of media stories that madeem almost self-edently true that a
rape occurred, recent stories have offerddrestve evidence exonerating the indicted

students and questioning the legitimacy & thse.” Yet Brodhead still refused to
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disclose the exculpatory exadce in Duke’s possessionatherwise to speak up in
defense of the innocent students. Rathewd®resolved to matain his silence “until
our students [are] proved innocent.”

393. Months later, after Mangum'’s rapkegations and Nifong’s investigation
had been publicly exposed asnalicious and tragic hoaRrodhead attempted to explain
why he had insisted on Duke maintainingsilence even after “evidence mounted that
the prosecutor was not actimgaccordance with the standards of his profession.”
Brodhead was “concerned,” he said, “that if Duke spoke out in an overly aggressive
fashion, it would be perceived thatvall-connected institution was improperly
attempting to influence the judicial process$ié also lamented that “there was no legal
recourse against the District Attorneyt foe or anyone else. Under North Carolina
laws, no one had authority to take an actiase from a DA absent the DA’s own request,
as finally happened in JanuarySo Brodhead and Duke remed silent, and looked on
passively as a politically ambitious and plainly unethical prosecutor, abetted by a mob
composed of, among others, activist Dukeufey members and student protestors, angry
Durham community leadersn@d a hostile media, put 47 innatéduke students and their
families through a hellish ordeal.

XVIII. Duke Assists Durham Investigators In Making Warrantless Entries Of Dorm
Rooms And Uncounseled Interrogations Of Players

394. The grand jury was tdton Monday, April 17, and Nifong had announced
his intention to seek indictments on that d&t.the end of th@rior week, the Durham

Investigators made several last-ditch g8do gather further confirmation of the
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identities of all the party attendees in ordeemsure against inding a player who could
readily establish an alibiThese efforts were facilitaddoy Duke’s cooperation and
included, on information and belief, warrasgeentry and searches of a dorm and dorm
rooms and uncounseled interrtiga of lacrosse players known to be represented by
counsel. On information and belief, Duke atfged to conceal its cooperation with these
warrantless entries and uncounseled interrogatibegidents. Duke was later forced to
make a public statement attempting to expits cooperation in warrantless entries.

395. The next day, Vice President For Qaus Security Aaron Graves issued a
statement that stated: “Tvi@urham police detectives visited a residence hall on the
Duke University campus yesterday eveninigey were there gsart of the ongoing
police investigation of the March 13 incideart North Buchanan Boulevard, and they
notified the Duke Police Department aheadioe. No search warrants were executed.
The purpose of the visit was to contlinterviews. We do not know who they
interviewed during the hour and 15 minutiesy were in the Eeghs Residence Hall.”

396. As late as Friday, April 14, Himan me repeated phone calls to defense
counsel in attempting to determine who laségénded the party. On information and
belief, Himan was looking for any evidencestatement that would help him confirm
which lacrosse players had, and had niénaled the March 13 party. The grand jury
was to meet on April 17, and Nifong’s team was still deeply condexbeut the risk of

bringing indictments against playexo had not attended the party.
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XIX. Lacrosse Players Seligmann And Finnerty Are Indicted

397. On Monday, April 17, Gottlie testified before the grand jury in support of
indictments against two lacrossaygrs. On information and beli¢iis testimony placed
decisive emphasis on nurse Levicy’s attéstathat Duke’s forensic examination of
Mangum yielded physical and medical evideocasistent with her charges of rape, and
on the (false) statement thadter Levicy “managed to calm [Mangum] down, her story
never changed after that point.”

398. Again, in subsequently defending tthecision to investigate and prosecute
Mangum’s multiple, conflicting, ever-chamgj rape charges, @beb placed decisive
emphasis on Levicy’'s corroboration of Manguralegations. He stated: “I believe there
was corroborating evidence. Blang, the SANE nurse sdide victim’s accounts of the
attack were consistent with the sexual assault. Her findings were consistent with the
sexual assault. And, you knpwou have a statement beipigpvided by a victim. You
have a SANE nurse who is backing up fhatson’s statement.” Without the “findings”
of “the SANE nurse,” and without &t*'SANE nurse ... backing up [Mangum’s]
statement,” there would have been no credilalgs for pursuing the rape investigation,
and Mangum’s multiple, conflicting, ever-aiging stories of what happened at the
March 13 party would haveekn seen, and dismissed,tbg police as the facially
incredible hoax that it was.

399. On April 17, the grand py indicted two lacrosse players, Reade Seligmann

and Colin Finnerty, on charge$rape, sexual assaulfgkidnapping. Nifong made
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clear that he would indict a third player, iatn he did, almost a month later, on May 15.
In a press release on April 18, Nifong statédhad been my hope to be able to charge
all three of the assailantstae same time, but¢hevidence availaelto me at this
moment does not permit that. Investigatioto the identity of tk third assailant will
continue in the hope that laéso can be identified with certainty.” The threat of a third
rape indictment, and perhaps indictmentstbier players as supposed accomplices,
continued to hang ovéine players and theirmailies after April 17.

400. In a speech on April 2td the Durham Chamber of Commerce, Brodhead
revealed his callous indifference to the trgiiggesting that even if the alleged rape had
never occurred, the lacrosse players wererggttihat they deservedif they didn’t do
it,” he said, “whatever #y did was bad enough.”

XX. Nifong’s Conspiracy To ConcealPrivate DNA Firm’s Exculpatory Test
Results Continues

401. At around this same time, Niforagsigned defendantriwood Wilson, an
investigator with the districittorney’s office, to coordate with Gottlieb and Himan on
the rape investigation. On informatiand belief, Wilson had very limited experience
prior to this investigation, and had handtedy very routine matters such as scheduling
witnesses and serving subpoenas. Heepbiiellow rookie Himan on the investigative
team. Moreover, on information and béli¢/ilson had a record of misconduct while
working as a private investigator.

402. On April 21, the Durhaninvestigators met again in Burlington with

Meehan and Clark of DSI. At this Ap&llL meeting, Meehan confirmed that the DNA
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from four males was found ondlitems in the rape kit. Every single one of the lacrosse
players, including the two whuad already been indicted,chibeen eliminated with 100
percent certainty as a possildource for this DNA.

403. On information and belieft this meeting, the Duam Investigators, Clark,
and Meehan agreed that DSI would produegitien report that wowl purport to be the
final and complete report of the results BTANA testing canducted by DSI, but that this
report would omit crucial exculpatory findingg DSI’s testing, including the fact that
none of the players’ DNA profiles matchedvegre consistent with any of the DNA
found on the rape kit itemsAgain, the participants dhe meeting agreed that there
would be no written notes memoriahgi the substance of their discussions.

404. On information and belief, the Dualn Supervisors were aware of the
substance of the April 21 meeting, including the agreement for DSI to prepare a final
report that omitted the exculpatory natofddSlI’s findings, butontinued to allow
Nifong to direct the investigaitn and to pursue an indictmeafta third player for a rape
that they knew had never happened.

XXI. The New Black Panthers March Against The Lacrosse Team

405. The campus atmosphere continued to I=ileoto the lacrosse players. On
Monday, May 1, the first day of exam wefek Duke students, a radical hate group called
the New Black Panther Party conducted aawserg march and rally adjacent to the Duke
campus. (Upon information and belief, Duke had originally decided to allow the march

to occur on campus, but in order to aldisturbing the Dukstudents who were
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studying for exams, Duke ditbt allow this. Notably, theefusal to allow the march on
campus was not related to concerns for theaxeldf the lacrosse players). According to
theRaleigh News & Observethe New Black Panther marchers were “dressed in
fatigues, combat boots and flak jackets fneasporting knives otheir belts.” The

group set forth a series of “demands,” udthg a conviction of the accused lacrosse
players and expulsion from school fopose who attended the lacrosse party.

406. A spokesman for the New Black Phets stated the purpose of their
mission: “We are conducting an independaréstigation, and watend to enter the
campus and interview lacrosse players. 3#f ek to ensure an adequate, strong, and
vigorous prosecution.” Combined with tNew Black Panthers’ weaponry and martial
array, their words and actions placed thedase players in well-founded fear for their
safety.

407. Lacrosse parents learned of the New Black Panthers march only through
news reports. They rounded up mestrbsse players and removed them from the
campus on the day of the march. Becausartarch occurred during exam period, some
players had too much work and studyinggave campus. The parents requested that the
University put these players upa hotel or otherwise provide security for them. Duke
refused.

XXII. Duke Releases Study Of Lacosse Team’s Disciplinary Records.
408. As noted above, on April 5 Brodhetappointed an AtHoc Committee,

chaired by Duke law professor James Colenmimvestigate the disciplinary records of
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lacrosse team members for the previousywars. On information and belief, the data
on student behavior supplibg Duke University tahe committee was knowingly
incomplete and unreliable. Indeed, thex@uittee itself admittethat a comparison to
Duke students generally was not possible bsedhe University did not regularly keep
statistics of Duke students’ misconduct, askenot instances of misconduct that were as
common and minor as the infractions for whi@trosse team members had been cited.
Pursuant to its obligations urrdée Cleary Act, the Univeity kept regular statistics of
Duke students’ serious misconduct, suchssaults, sexual offenses, and other serious
crimes, as well as instances of studenttadtabuse that led to hospitalization. The
lacrosse players had not engaged in anynt& of such serious misconduct or alcohol
abuse. Rather, the Committee undertook only to compare the frequency of team
members’ petty infractions as coarpd to selected other teams.

409. Duke University began in October@®systematically recording data of
incidents of all alcohol policviolations involving studest Prior to October 2004,
records of such misconduct weraintained only tahe extent that Stephen Bryan, the
Associate Dean of Students anadator of Judicial Affairs, wished to keep them for his
own enforcement purposes. Rather thidliza the systematically kept post-October
2004 data, however, the Committee relied uBoyan’s arbitrarily-kept records of pre-
October 2004 violationsUpon information and belief, aasistically valid study of the

incidents of student misconduct would not supphe conclusion that the conduct of the
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lacrosse team members was aberrantieratise out-of-step with the general male
student population at Duke University.

410. The Coleman Committee’s report was released on May 1 in a press
conference attended by virtuakyery national and local medoutlet, which were told
extemporaneously by Committ&hairman Coleman that the “pattern” of behavior of the
team members was “deplorable”

411. Press accounts of the committee’s repamt] of Coleman’s remarks at the
nationally televised press conference, pai@t@ighly prejudicialhighly unfair picture
of the behavior of lacrosse players. For example:

e On May 1, 2006, NBC reported thatthniversity’s report “found that

alcohol abuse is a major factor badhithe lacrosse team’s] disciplinary
problems both on and off campus.”

e On May 2, 2006, &lew York Timearticle stated: “Deplorable,” said
James E. Coleman Jr., describingviteam members behaved when they
drank excessively.”

e On May 1, 2006, ESPN reported that thiniversity’s report concluded that
“the team needed strict monitoring besawf a history of problems tied to
alcohol.”

412. Ironically, the Coleman Report wasdely positive. The Committee found
that the players had no record before Mdr8tof bullying, fighting, racist language or
conduct, hostility toward women, cheating,otiner serious misconduct. The Committee
specifically noted that it “has not heard eande that the cohesiveness of [the lacrosse

team] is either racist or sexist.” TR@®mmittee found that “members of the Duke

Lacrosse team have been academically and athletically responsible students.” “The
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lacrosse team’s academic performance gdlyas one of the best among all Duke
athletic teams.” Even the Committee’s finding that lacrosse treambers “have been
socially irresponsibly when ued the influence of alcohol,” was found “not different in
character than the conduct of the typidake student who abuses alcohol.” More

importantly, team members’ “reported condbas not involved fighting, sexual assault
or harassment, or racist behavior.” Furftas detailed in the Coleman Report, Captain
Sarvis of the Durham Policenformed the Committee théacrosse players did not
represent a special or unique problem” and‘thahe of the houses rented by lacrosse
players was among the worst of those whosd lgarties attracted hundreds of disorderly
Duke students on weekends.” Lacrosse pEyeyuses were not even in the top ten.

413. In short, the Coleman Report, whdetailing some alcohol problems not at
all uncommon to almost any university in Antay, overall was in dect contradiction to
the media’s portrayal of the players asligams -- a portrayal bolstered by Duke’s own
statements and actions.
XXIIl. The Duke And Durham Defendants Discredit Exculpatory Evidence

A. Duke Discredits Officer Day’s Exculpatory Police Report

414. As noted above, Duke had suppresde exculpatory March 14 police
report of Officer Day, which recounted Mangsrnnconsistent stories and her lack of
credibility with the investigatig police officers. In May, #hexistence of the Day report

became public serendipitously. On May806, the so-called Bowen Committee, which

had been established by Bhadd to examine aaplaints, primarilyfrom the activist
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faculty members and student protestors, thatBrodhead administration had acted too
slowly in cancelling the season, issued ifgoré The report sought to divert any blame
for the rape hoax crisis from Brodhead and othgih Duke officials. It stated, ironically,
that the administration’s “slowness” to resyl to the allegations was not Brodhead's
fault, but was the fault of Duke Police wtadd administration officials that Mangum'’s
rape charges were not credible. The exigaridOfficer Day’s report was a surprise to
the team members, their parents, and taaiyers, who were unaware that the Duke
police had made such exculpat statements based oridmmation from the actual time
and place where the false allégas were originally made.

415. As noted previously, Duke officials sln as Vice President Graves, police
Director Robert Dean, and Dean of StudéWasiolek had been aware of the report
and/or its conclusions since March 14, bud hat disclosed it. Moreover, on March 31,
Officer Day had been coerced to write aritinuation page” castg doubt on his own
report.

416. Within a day of the report’s relead@uke officials and Durham officials
rushed to discredit the repoBoth Duke and Durham officials provided the same “spin”
on the report: that it was unreliable becatiseas based on pially and imperfectly
overhead conversations between Durlpemice officers, which Officer Day had
misunderstood and misrepresented. This tha same story told in the March 31

“continuation page.”
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417. On May 10, Durham City Manager Beax criticized Officer Day’s report,
saying that Day “did not speak to our officarid that he “appears to have overheard half
a conversation,” by eavesdropg on a Durham Police officer’s cell phone conversation.

418. Aaron Graves, Duke’s Vice Presiddéot Campus Safety and Security,
publicly provided exactly the same spin or thay report. He stated that what Duke
police officers “thought they heard... may atve been direct information.” Graves
said the police report was preliminary, he® secondhand information rather than
direct statements from Durham police. Kéis Police Director Dean also publicly
dismissed Day'’s report as “what beerheard at the time.”

419. These statements were made withiweek before the grand jury that
eventually indicted the thirdcrosse player was to coneenTheir purpose and effect
was to dissipate and weak#re exculpatory significance of Officer Day’s March 14
report.

420. Upon information and belief, Duke R and other Duke officers used
their authority to silence Officer Day, arder to prevent exculpatory information from
coming out.

B. Durham Destroys And Discredts Evidence That Mangum Not
Credible

421. Durham police officialdikewise sought to suppse their officers’ on-the-
scene judgment that Mangum'’s rape allegation March 14 were not credible. On
information and belief, during the early mang hours of March 14, Durham police

officers made numerous comments to eablemtover the police radio, expressing grave
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doubts of Mangum’s credibility. This poéaadio discussion was recorded on tape.
When defense lawyers for the indicted players requestedpbgeiténad been destroyed.

422. Similarly, upon information and befian May 2006, senior police and
other officials in the City of Durhamubjected Sergeant Shelton to an internal
investigation, accusations of unprofessionaldiact, and threats of disciplinary action in
an attempt to intimidate and discredit hinn feporting Mangum'’s recdation of her rape
claim while at Duke Hospital on March 13.

423. On information and belief, Duke Pod and other Duke officials conspired
with the Durham Investigats and Durham Supervisors to suppress exculpatory
information related to the judgment of Mangum'’s credibility mbgefficers at the
scene on the night of March ,J@nd to discredit that farmation when it emerged.

C. Gottlieb Produces “Supplemental Case Notes”

In a blatant departure from standardigmpractice, over four months after the
start of the investigation into Mangum’rallegations and onbfter defense counsel
had come forward with exculpory evidence poking huge holes in the prosecution’s
case, did Gottlieb produce a type-writtémrty-three page document entitled
“Supplemental Case Notes.” These “supplet@émotes were created from memory as
Gottlieb had virtuallyno contemporaneous tes of witness interviews or other
investigative tasks. Conveniently, thespgemental notes attempted to address many
gaping holes exposed by defense counstdrprosecution’s case, and to shore up the

case at its weakest points. TheBerh memory” supplemeal notes, however,
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contradicted the contemporaneous, handwritteles of the other bfers, investigators
and medical personnel who saw Mangin@ day after the alleged attack.

XXIV. Nifong Conspires With DNA Testing Firm To Produce A Fraudulent
DNA Report

424. On May 12, the Durham Investigasamet with DSI’'s Clark and Meehan
again to discuss DSI's report on its DNA testing results.

425. On information and belief, at this etng Meehan provided Nifong with a
10-page report regarding the DNA testing.

426. The Durham Investigatordjeehan, and Clark understood that this report
would be provided to the lacrosse playans to the court under the knowingly false
pretense that it represented a final and complete report of DSI's work and contained all
of DSI's findings with repect to DNA testing.

427. The report, however, used a limitexgporting formula that the Durham
Investigators, Meehan, and Clark had agngeah to conceal certain DSI findings.
Specifically, the May 12 report disclosed oBINA test results of the individuals who
had provided DNA for testing-e-g., Mangum’s boyfriend and the 46 lacrosse players. It
intentionally omitted referende DNA findings related to psons who had not provided
samples. In other words,iittentionally omitted any refenee to the four unidentified
males whose DNA had been found in Mangupésties and swabs. By deliberately
suppressing some of the réswof the DNA testing, thiseport violated industry

standards, North Carolina law, and FBI standards.
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428. On May 12, Nifong provided the deliberately misleading report to the
lacrosse players.

429. On information and belief, the Durham Supervisors knew or should have
known about the substance of the May 12tmg and May 12 report, including the fact
that it intentionally concealegkculpatory results of DSI'sséng. They continued to
allow Nifong to direct the investigain and proceed with a third indictment.

XXV. Lacrosse Player Evans Is Indicted

430. The weekend of May 13-14 was guadion weekend at Duke. That
weekend, instead of rejoicing in a spiritaalebration, the graduating lacrosse seniors
and their parents endured the severe emdtammguish of anticipating that one of the
players would soon be indicted for an atous crime that had never occurred. At the
graduation ceremony itself, DukFovost Peter Lange humiligk¢he lacrosse seniors and
their families before thousands of peopleskgting to the crowd, “This was a year when
it was easy to forget how good mosttleé Duke students really are.”

431. Even on graduation weekend, Dukeknowledged that its campus had
become too perilous a place for the lacrqdagers and their families. For example, the
Washington Duke Inn, which is owned byk® University, refusgto allow the 2006
senior lacrosse players and their familiebawe their graduatiotinner at the Inn,
despite the fact that they had made resemata year in advance. The stated reason for
this cancellation was that it would be uns@af@allow the players and their families to

attend the dinner at the Inn, which isdted on or adjacent to Duke’s campus.
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432. On Monday, May 15, Nifog sought and obtainébm the Durham grand
jury an indictment of David Evans on chasg® rape, kidnapping, and sexual assault.
Though Nifong annonced at the time thatithwould be the lashdictment based on “the
evidence that we have devptal,” the remaining lacrospéayers nevertheless continued
to live in reasonable fear of potential frgundictment for many months. Nifong's
promises had proven untrustworthAnd in March, Nifong ha repeatedly threatened to
indict the entire team as accomplices,tfeeir alleged conspiracy of silence.

XXVI. Duke Conspires With The Durham Investigators To Fraudulently
Conceal Duke’s FERPA Violations

433. As noted above, on March 31, Dukad secretly disclosed March 13-14
key card reports for lacrosse players toBleham police, who lhused this critical
information to determine whitcplayers likely had attendednd had not attended, the
March 13 party. Duke never notified the lagse players, their faiies, or their lawyers
of this disclosure.

434. On May 31, Nifong subpoenaed Duldeiversity to obtain the key card
records that he already possesard had used in his invesitgpn and prosextion of the
Duke students. This subpoena was a shoke had already turned the key card
information over to Nifog illegally. Both Duke and Nifoy knew that the subpoena was
a sham; they were collaborating in a @u designed to disclose the information

pursuant to subpoena in orde paper over the fact of its prior illegal disclosure.
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435. On June 2, Duke’s Director ofdtkey card office, Matthew Drummond,
sent letters to all 47 members of the lacrdsaen. The letter stated in relevant part as
follows:

Duke University has received a subpadoopy attached) requiring us to

produce certain information regardingeusf your DukeCard. If you wish

to object to the release of these melscby the University, your attorney

must file a motion to that effectf we have noheard from you by

Monday, June 12, 2006, at 9:00 a.m.,iatend to complyvith the terms of

the subpoena. If you file a motionqaash or otherwise object to the

subpoena please send us copies ofdlevant papers at your earliest

convenience.

436. Similar letters were sent by Kate Heio#ts of Duke’s Office of Counsel to
defense attorneys for the lasse players. In thesdtkrs, Duke acknowledged its
obligations under FERPA bdtd not disclose that it lokalready violated these
obligations. For example, a letter dated Jun2006, to Bill Tlkmas, who was counsel
for a lacrosse player, stated: “Please find@sed copies of twsubpoenas issued to
Duke University that request your clientisme address as well mformation regarding
use of his Duke Card. Duke Universitynsiders such informatioto be educational
records subject to the Famiiducational Records & Privadct, 20 U.S.C. § 12329
(“FERPA"). As such, Duke is obligated totifg your client of the subpoenas and of its
intent to comply with the sapoenas.” The letter also stdt “We will provide you with
a copy of any information producedr@sponse to the subpoenas.”

437. These letters from Drummond and Henksi¢alsely implied that Duke had

never provided the playerkey card information to Nifiog prior to issuance of the

subpoenas.
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438. On information and belief, Hendks, Drummond, Duke Police, Kemel
Dawkins, Duke’s Vice President for Cambsrvices, and the Durham Investigators
knew that Duke had already praxkd the relevant key card reports to Nifong and that the
subpoena was a sham.

439. In reliance on the false representatibat Duke had not already disclosed
this information, attorneys fasirtually all of the unindictediacrosse players prepared and
filed motions to quash the subpoena for kayd information. The preparation, filing,
and argument of these motions requiredgaiicant expenditure of time, effort, and
legal fees.

440. On July 17, Durham Coiy Superior Court Judge Kenneth C. Titus held a
hearing on these motionsdqoash. At the hearing, féng argued strenuously for the
State’s right to obtain the information.

441. On information and belief, attorneys fouke attended the July 17 hearing.
Throughout the hearing, theBelke representatives knowingdat silent as Nifong urged
the court to order Duke to provide infornmatithat Duke already had provided to him.
Through this collaboration, ke and Nifong jointly perpedted a fraud upon the court.

442. On July 21, Judgeitus ruled that the Stateas not entitled to the FERPA-
protected key card information. The protective order quashing the subpoena stated: “The
request for key card information for all liststidents without any showing of materiality
or necessity does not risettee level required to overcontige confidentiality of student

information assured by FERPA.”
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443. Though neither JudgTitus nor the lacrossegyers knew it, the protective
order was futile because Nifong already ktaelkey card information. Moreover, the
Durham Investigators had already made ofsthe key card information to obtain
indictments from the grand jury. These ktdients ensured that the vitriolic public
defamation and harassmente@ampus and in the media agstithe lacrosse players,
including the unindicted players, would cante unabated for months to come, as would
the threat of prosecution by Nifong axassories to all members of the team.

XXVIIl. Duke Violates Its Own Anti-Harassment Policy

444, Duke University has a formal, writtgaolicy strictly foridding harassment
of any student “for any reason,” by anyone #datbat or employed by Duke. Similarly,
the Duke Faculty Handbook provides: “Membefshe faculty expect Duke students to
meet high standards of performance and behavias only appropriate, therefore, that
the faculty adheres to comparably high stadslan dealing with students . . . Students
are fellow members of the university communidgserving of respeand consideration
in their dealings wh the faculty.”

445. Many of the actions and statemedéscribed above violated Duke’s anti-
harassment policy. These acts and statenmecitede but are not limited to: myriad
public and private statemertiy Richard Brodhead, Robeteel, John Burness, the
activist faculty members and student protestand others condemning the plaintiffs,
impugning their integrity, and iptying and/or explicitly statig that they were guilty of

criminal activity; the ad placed in thBuke Chronicleand subsequent group and
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individual statements by the Group of 8&rassing student protests on campus and in
front of the lacrosse players’ residencesicltwere conducted aral/organized in part
by Duke faculty members and other emp@ey; the “Wanted” and other posters
distributed and posted throumiit campus because of the aatsl/or omissions of Duke
and its agents; and in-class condations by Duke professors.

446. Duke’s anti-harassment policy also gfieally prohibits harassment of any
student “on any demographic basis,” inchglemong other things race, color, ethnic
origin, gender, and class. rBlughout the rape hoax crisigywever, Duke made no effort
whatever to enforce its antidf@ssment policy against the opmamd flagrant violations of
the policy by certain activist tallty members and student prstors, as described above.
On April 5, as alleged abeywhen President Brodheadnounced the firing of coach
Pressler and the cancellation of the lacreeseson, he also pqinted a committee to
look into and evaluate the “criticism tife Duke Administration for being slow to
respond to the allegations against the taasociated with March 13.” This “Bowen
Committee” reported its findingsn May 4. As the Committe®oted, “the lacrosse team
was seen by at least some part of theddDurham Community as a manifestation of
white, elitist, arrogant sub-culture thaas both indulged and self-indulgent.”

447. As noted above, numerous statetsanade by Duke faculty members
evinced discrimination and biagainst the lacrosse players on the basis of their race,

gender, and class.
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448. Professor Houston Baker’s open lettetite Duke administration of March
29, 2006 declared the plageguilty of rape ad denounced them a@he basis of their
race, class, and gender. In an email of 006, Baker also stated that “46 white
guys on the lacrosse team at Duke may healle raped more than one woman.” On New
Year's Eve, December 31, 2006, Profed3aker wrote an email to Patricia Dowd,
mother of lacrosse player Kylgowd, that was rife with @al animus: “[Y]ou are just a
provocateur on a happy New YealEsge trying to get credit for scummy bunch of white
males! You know you are inearch of sympathy for yognwhite guys ... live like a
bunch of farm animals near cangpu. . Unhappy new year to you . . . and forgive me if
you really are, quite sadly, mother of a fammmal.” (Emphasis added; grammatical and
spelling errors corrected.) Baker’'s condomhstituted harassment of the players on the
basis of race and gender in violationDafke’s anti-harassment policy, causing the
players grave emotional harm, interferingrsficantly with theplayers’ work and
education, and adversely @tting their living conditions.

449. William Chafe is a professor of Hisgoat Duke University and was Dean
of Duke’s Arts and Sciences faculty fnol995 to 2004. On March 31, 2006, he
published an article in tHeuke Chronicleentitled “Sex and Race.” It stated, in part:
“So sex and race have always interactea wicious chemistry gbower, privilege, and
control. Emmett Till was brutalized ahthched in Mississippin 1954 [sic] for
allegedly speaking with too eatmiliarity to a white womastorekeeper. ... What has

all this to do with Americadday, and with Duke? Amonghar things, it helps put into

158



context what occurred in Durham two weeks pgdhe lacrosse party].” By stating that
the kidnapping, beating, and murder ohiett Till provided the proper “context” for
understanding the events that transpoedvarch 13, Professor Chafe harassed the
lacrosse players on the basis of raceiatation of Duke’s anti-harassment policy,
causing the players severe emotional harm, interfering significantly with the players’
work and education, and advessaffecting their living conditions.

450. Reeve Huston is a history professobalke University.In Spring 2006,
Professor Huston taught a class on United Stabes law. Five members of the lacrosse
team were enrolled in the s& In late March or earBpril 2006, Professor Huston
started class by saying that there wasngistanding problem @ipha white males
assaulting black females in America. Refeiag the lacrosse party, Professor Huston
said that a sexual assault, cdetp with ejaculation, had occurred. Several of the players
left class to escape this harassméd?riofessor Huston’s comments constituted
harassment of the players on the basis of aacegender in violation of Duke’s anti-
harassment policy. Professor Huston’s adooiss subjecting the entire lacrosse team
(including plaintiffs), as well athe five individuals in thelass, to notoriety, derision,
humiliation, and caused them to fear for tleein safety. Due to kiposition of authority
in the classroom, Professor Huston’s staets were particularly damaging, causing
grave emotional and reputational harm whileesely interfering with the players’ work

and education, and adverseffeated their living conditions.
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451. As noted above, Duke Professor Tim Tyson, who participated in organized
public protests against the players, puplioaligned the players in racially charged
terms in an NPR broadcast on March 27. likened the lacrossglayers to “white
supremacists” and said thaetMarch 13 party reflected “trspirit of the lynch mob.”

452. On April 13, Duke Professor Wahneeinzbiano wrote in an online article,
“I understand the impulse of those outraged who see the alleged offenders as the
exemplars of the upper end of the classarchy, the politically dominant race and
ethnicity, the dominant gender, the dominaxusdity, and the dominant social group on
campus.” In a similar vein, Duke Profesg@rla Holloway wrote in an online article:
“Judgments about the issues of race and gdahdéthe lacrosseden’s sleazy conduct
exposectannot be left to the courtrootn(Emphasis added.)

453. Professor Grant Farred stated at hljguforum in Septmber 2006 that
“[t]he secret of Duke lacrosse came andtowles to be burdened, arguably (overly so,
we might argue), with its own history . A.tendency toward misogyny and arrogant
sexual prowess.” He later publicly assertédt the heart of the lacrosse team'’s
behavior is the racist history of the South.”

454. When Duke professors made rdlgidiased and harassing statements,
Duke stood by silently, making no effaat enforce Duke’s anti-harassment policy
against them. Duke did not publicly disaviveir statements, leilone publicly rebuke
them or otherwise discourage them dravtfaculty members from continuing their

campaigns of racial and sex-based harassment against the players.
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455. Lacrosse players were also subjedteah-class harassment on the basis of
race and/or gender. Duke too& action to investigate, pwh, or otherwise enforce its
anti-harassment policies against these clear violations.

XXVIIl. The Lacrosse Team Is Exonerated

A. Mangum Recants Rape Charge athNifong’s Corruption Is Exposed

456. Nifong's case against the indictegpérs eventuallpegan to unravel
under the scrutiny of defense atteys and responsible journalists.

457. At a public hearing on Decemb#b, 2006, it becamevident that the
Durham Investigators had illegally conspireih DSI to conceal DNA results indicating
that the DNA of at least four men, none of whom were Duke lacrosse players, had been
found in Mangum'’s vaginal and anal regs. Nifong had also made fraudulent
misrepresentations to the court regarding tlonspiracy and suppression. Nifong was
later found guilty of criminal contempt foreke misrepresentatioaad sentenced to one
day in jail.

458. On or around December 20, 2006, Migoreceived notice that the North
Carolina State Bar was prepagian ethics complaint agatrtsm for violations of the
North Carolina Revised Rules of Professl Conduct based on his public conduct
during the investigation and pexsution of the lacrosse players. These ethics charges
arose, in large part, from Nifong’s inftanatory media campaign against the lacrosse

players during March and April 2006.
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459. The challenged statements includedbNg’s false public claim that the
evidence from Duke Hospitalfsrensic examination of Mamgn had led him to believe
that a rape had occurred: “Nifg stated to a representatofehe news media that a rape
examination of the victim done at Duke Medi€&nter the morning of the alleged attack
revealed evidence of bruisingr®stent with a brutal sexuassault, ‘with the most likely
place that it happened thie lacrosse team party.”” A®ted above, ke had known or
should have known from the outset that eéhelsims were false, but stood by silent.

460. The challenged statements also incluN&dng’s public statements falsely
speculating that condoms had bemsed in the alleged rape, which he had made to defuse
the impact of the negative DN&st results: “Nifong stateid a representative of the
news media ‘[i]f a condom were used, thenmight expect that there might not be any
DNA evidence recovered from say a vaginal swab’ .... [and] ‘| would not be surprised if
condoms were used. Probably an exdéincer would not be your first choice for
unprotected sex.”” Again, as alleged abdveke knew or should have known from the
outset that these statementgevialse, but stood by silent.

461. On December 21 MangumldoNifong’s investigadrs that she could no
longer be 100% sure that shad actually been raped. fding dismissed the rape charges
against the three indicted lasse players on December B2t continued to prosecute
the kidnapping and sexual assault charges.

462. On January 10, 2007,ithr Nifong under ethicsharges for claiming,

contrary to the medical remts, that Mangum’s assailanay have used condoms,
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Nurse Levicy met with Durham Investigators Wilson and Himan and speculated, for the
first time, that condoms might have been usethénalleged assaulfhis speculation, as
noted above, contradicted her records angum had explicitlgenied, three times,

that condoms were used in the alleged dssé&Dn February 28, Nifong relied on this
statement of Levicy in his disciplinaproceedings, stating that “his comments
[speculating about condom use] are consisietfit the opinion othe SANE nurse who
examined the victim on thegtit of the alleged attack.”)

463. In her January 10 interview with Durham Investigators Wilson and Himan,
Levicy also “stated that she wasn’t suspd when she heard no DNA was found because
rape is not about passionaaculation but about power.”

B. The Attorney General Takes Oer The Investigation, Finds “No

Credible_Evidence” Of Rape, And Dechres The Lacrosse Players
“Innocent”

464. On January 12, 2007, Nifong wasded to recuse himself from the
prosecution, and he referred the cases to the North Carolina Attorney General.

465. Soon after Nifong was removed inadthe case, Levicy met with
investigators from the NortGarolina Attorney Generalsffice and conceded, for the
first time, that it was possibledh“no attack had occurred.”

466. On January 24, 2007, arfoal complaint was filé against Nifong before
the Disciplinary Hearing Commissiaf the North Carolina State Bar.

467. The North Carolina Attorely General, who assucheesponsibility for the

case upon Nifong’s recusal, conductedrdensive, thorough, and independent
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investigation of the evidence. His s@ddnvestigators pursued the documented
inconsistencies in the accuser’s allegati@xamined the medicahd DNA evidence,
and reviewed evidence provided by defense counsel.

468. On April 11, 2007the Attorney General disnsed all charges against the
indicted lacrosse players. In his public staént the same day, he stated: “We believe
that these cases were the tragic result ofh to accuse and a faiuto verify serious
allegations.... [W]e believe these thredividuals are innocent of these charges.”

469. The Attorney General algesued a detailed report of his review of the
evidence. The repbstated that there was “no credileMdence that aattack occurred
in that house that night.” The repeodncluded: “Based on the significant
inconsistencies between the evidence ardséirious accounts given by the accusing
witness, the Attornegeneral and his prosecutors determined that the three individuals
were innocent of the criminal chargasd dismissed the cases April 11, 2007.”

470. The Attorney General’s special irstgyators had conducted a careful
review of medical and physical evidence frBuke Hospital's forensic examination of
Mangum on March 14. The Attorney Genesakport concluded: “No medical evidence
confirmed [the accuser’s] stories. The SAN&Sed her opinion that the exam was
consistent with what the accusing witness weporting largely on the accusing witness’s

demeanor and complaints of paithexr than on obive evidence.”
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C. Nifong Is Disbarred

471. On June 16, 2007, Nifong was disteal by the North Carolina State Bar
for his actions relating to the lacrosse players. In announcing the hearing committee’s
decision, committee chair F. Lane Williamsstated, “This matter has been a fiasco.
There’s no doubt about it.” He also stat@ife acknowledge the actual innocence of the
defendants, and there’s nothing here thatdane anything but support that assertion.”
XXIX. Defendants’ Misconduct Severely Injured The Plaintiffs

472. Defendants’ acts and omissions throughbe rape hoax crisis directly and
proximately caused numerougunes to the plaintiffs.

473. Defendants’ actions both directly cadsrreparable reputational injury, and
enhanced the injury to reputation caused e, to every member of the lacrosse team.
As President Brodhead has himself statddyéople have their names known across this
country and around the world because of afalscusation, that is a serious injustice.”
Likewise, one Duke professor wrote:

| do believe absolutely #t neither the university administration nor the

faculty collective can wash theirids off from protecting their (our)

students at the level of defending oaty their rights to due process, etc.,

but also the right to a good naraed a good reputation and a good,

unblemished record ....

474. Defendants’ actions both directlyused severe emotional distress to
plaintiffs, and enhanced the severe emotialsiress inflicted by the actions of others.

As President Brodhead himself has conceded, “the memb#rs Bluke men'’s lacrosse

team have lived through an ordeal the likésvhich few have known.... There is no
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undoing the agonies of the last month&nhe Duke professor, writing as late as
November 2006 to the mother of one of pi@ntiffs herein, apthsummarized the ordeal
that all the lacrosse plays were still experiencing:

| know | can’t imagine what you'vdlayone through, are going through.

The financial toll alone would be ppling. The physiological toll from

waking up every day with a pit in youloshtach must be high as well. And

the kind of grief for lost ideals you'rdescribing would burn a hole in most

souls.

475. Defendants’ actions subjected plaintiftsharassment and vile abuse. As
President Brodhead himselfdhaonceded, “team members had to deal with a barrage of
negative and hostile comments, from inditke Duke community as well as outside.”
Due to defendants’ conductagohtiffs feared for their lives and safety. Defendants’
actions subjected plaintiffs to virtual house arrest, restrainingfteeslom of movement.
Defendants’ actions disrupted the lives of piiis, forcing many othem to flee from
their homes and incur economic damages last educational opportunities due to
alternative living arrangements.

476. Defendants’ actions caused the pldfatio suffer unjustifiable losses of
unique and irreplaceablehddtic opportunities. Defendantattions caused the plaintiffs
to lose their unique and irreplaceable oppatyum compete for ad possibly achieve the
2006 ACC and National Chaonship titles in NCAA Divsion | men’s lacrosse.

477. Defendants’ actions caused certain miéfis to lose job opportunities or

other lucrative business opportunities.
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478. Due to defendants’ actions, plaintifiere forced to engage legal counsel
and incur legal and other pref@onal costs and fees to avtedal jeopardy. These costs
include, but are not limited to, attorneysés expended in g@shing Nifong’s sham
subpoena on Duke for plaintiffs’ key card reports.

479. Defendants were aware of, and intenally or recklessly disregarded, the
injuries they inflicted on the plaintiffs.

480. Plaintiffs are entitled to recover compatory damages from defendants for
all of these injuries.

481. Defendants’ treatment of plaintifigas fraudulent, malicious, willful and
wanton. Defendants are liable to plaintiffs for punitive damages.

COUNT ONE

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS -- |
(Against Defendants Duke UniversiylUHS, Richard Brodhead, Victor Dzau,
Theresa Arico, Tara Levicy)

482. Plaintiffs incorporate the allegatiomsParagraphs 1 through 481 above as
if set forth fully herein.

483. Defendant Tara Levicy intentionallyguided to the Durlm Investigators
information about the medikand physical evidence odpe that was false and
misleading. This information was providedrepeated interviews over a prolonged
period of time with intentional or reclde disregard for the truth. The Durham

Investigators expressly relied tns misinformation, and withut it the rape investigation

either would not have occurred would have been terminatpdomptly. Her course of
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conduct was extreme and ageous and exceeded all bounds of decency tolerated by
society. It was intended to and did causataleanguish and severe emotional distress to
the plaintiffs or was committed with reckkedisregard for its foseeable impact on the
plaintiffs’ emotional states.

484. Levicy’s actions were maligus, willful and wanton.

485. The actions of Levicy were perfoad in the scope of employment.
Managers, trustees, and/or officers of Def@nts Duke Univeity, DUHS, and Duke
Hospital participated in, condoneahd ratified Levicy’s actions.

486. The above-named defendants ratified Levicy’s course of conduct by
express action through Levisysupervisor, Theresa Arico. Arico’s actions in
deliberately ratifying Levicy’s conduct wenatentional, willul and wanton, and
malicious. They were extreme and ougags and exceeded all bounds of decency
tolerated by society. And they were intendeadnd did inflict meral anguish and severe
emotional distress on the plaintiffs or we@anmitted with reckles disregard for their
foreseeable impact on the plaintiffs’ emotiostdte. Arico’s actions were performed in
the scope of employment.

487. The above-named defendants also ratifievicy’s and Arico’s course of
conduct through inaction, byifiag to act after being appes of material facts, and
failing to conduct an investigation or ad@prrective measures in the exercise of

ordinary care.
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488. The above-named defendants intendechigsse mental anguish and severe
emotional distress to plaintiffs or actedratkless disregard forefplaintiffs’ emotional
state. As a direct and foresble consequence of these actions, plaintiffs suffered mental
anguish and severe emotional distress, asasadther injuries such as reputational harm,
economic injuries, lost educational anblatic opportunities, and other harms.

COUNT TWO

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS — |
(Against Defendants Duke Univaty, DUHS, Richard Brodhead,
Victor Dzau, Theresa Arico, Tara Levicy)

489. Plaintiffs incorporate the allegatiomsParagraphs 1 through 488 above as
if set forth fully herein.

490. The actions of the above-named daefents described in Count One were,
at least, grossly negligent and reckless wethard to the plaintiffs’ emotional state.
These defendants failed to exercise daee in discharging their duties.

491. Levicy’s conduct was grossly neghigt and reckless in breaching the duty
of care and professional judemt required of a sexual agfianurse examiner. Among
other things, she did not exercise due care and recklessly disregarded standards of
professional judgment in the examinatiorGofstal Mangum and her misreporting of it,
and in her deliberate and/@ckless mischaracterizationtbe medical evidence to the
Durham Investigators.

492. Arico’s conduct was grossly negligeantd reckless in breaching the duty of

care and professional judgment required SRNE supervisor. Among other things, she
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did not exercise due care and recklesslyedigrded standards of professional judgment
in her supervision of Tara k&y and in her deliberate, plic ratification of Levicy’s
misrepresentations togfDurham Investigators.

493. The above-named defendants weresghpnegligent and reckless in their
supervision of Levicy and Are In addition, defendantatified Levicy’s and Arico’s
negligent conduct through express action and inaction.

494. It was reasonably foreseeable thasth negligent actions would cause the
plaintiffs mental anguish and severe emotional distress.

495. The negligence of these defendants dithot cause the plaintiffs mental
anguish and severe emotional distressyabsas other injuries including reputational
injuries, economic injuries, dislocatidrom their homes and disrupted lives, lost
educational, athletic, and busineggportunities, and other injuries.

496. The actions of defendants Levicy afwdco were performed in the scope of
employment. Managers and/or officerddefendants Duke University, DUHS and Duke
Hospital participated in, ratifte and condoned these actions.

COUNT THREE

NEGLIGENT SUPERVISION OF EMPLOYEES
ARICO AND LEVICY
(Against Defendants Duke Univaty, DUHS, Richard Brodhead,
Victor Dzau, Theresa Arico)
497. Plaintiffs incorporate the allegatiomsParagraphs 1 through 496 above as

if set forth fully herein.
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498. At all relevant times herein, defemats Tara Levicy and Theresa Arico
were employees of Duke Univégs DUHS, and/or Duke Hospital.

499. As alleged above in Count One, Tara Levicy and Theresa Arico, acting in
the scope of employment, committed tortious aessilting in injuriedo the plaintiffs.

500. The above-named defendants knew af tgason to know, on the basis of
information in their custodygf Levicy and Arico’s tortiougourse of conduct directed
against the plaintiffs.

501. These defendants failed to exercise daie to supervise and to take steps
to prevent and stop Levicy and Arico fnacommitting and continuing their tortious
course of conduct, and failed to exercise dame to correct thjuries caused by
plaintiffs by their tortious acts. Rathergte defendants ratified and condoned Levicy’s
dissemination of misinformaticio police and prosecutors.

502. These defendants’ breach of theiity to supervise proximately caused
injuries to the plaintiffs, including irreparable reputational harm, severe emotional
distress, economic injuries, and loss of etiocal and athletic opptunities, as well as
enhancing injuries caed by other actors.

503. On information and belief, the breach of their duty to supervise was
committed through knoivg and intentional actions diie officers, managers, and
directors of Duke University, DUHS, amilike Hospital acting in their scope of

employment. It was willful and wanton, and malicious.

171



COUNT FOUR

BREACH OF DUTY OF CARE IN CONDUCTING AN D REPORTING
OF FORENSIC MEDICAL EXAMINATION
(Against Defendants Duke Unistty, DUHS, Richard Brodhead,
Victor Dzau, Theresa Arico, and Tara Levicy)

504. Plaintiffs incorporate the allegatiomsParagraphs 1 through 503 above as
if set forth fully herein.

505. The above-named defendants owed piifsna duty of reasonable care in
the conduct of Duke Hospital’'s forensieddor medical examinations of Mangum in
connection with her allegatiomd rape. This duty includedeiduty to exercise due care
in collecting, assessing, analyzing, angoring the physical and medical evidence
derived from Duke’s examinations of Mangum on March 14, 2006.

506. The above-named defendants, g #hrough their managers and
employees Arico and Levicy, imtgonally and/or recklessly breached this duty of care.
This breach included, but was not necesséniited to, Levicy’s misrepresentations to
the Durham Investigators and others tiat medical and plsycal evidence was
consistent with Mangum'’s rape allegatipdefendants’ failure to require sufficient
training to its sexual assault nurse examiners and its failure to ensure that a properly
trained SANE nurse examined Mangumfeshelants’ failure to provide adequate
supervision of Levicy and oth&ANE nurses; Levicy’s subgquent mischaracterizations
of the medical and physical evidencethie Durham Investigators; defendants’

suppression of and/or failure to discl@eseulpatory informatin derived from Duke’s

examinations of Mangum on March 14; Arisg@ublic statements ratifying Levicy’s
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misrepresentations concerning the medial physical evidence from Duke’s
examinations of Mangum; defendants’ failtioecorrect Levicy’s misrepresentations
concerning the medical andysical evidence from Duke’s examinations of Mangum;
and other actions.

507. As a direct and foreseeable conseupacof these defendants’ breach of
duty, the plaintiffs sufferedhjuries including irrepatae reputational harm, severe
emotional distress, economic injuries, and lafssducational and laletic opportunities,
as well as enhancement of ings caused by other actors.

508. Levicy and Arico’s actions were perfoed in the scope of employment.
Managers and/or officers of DUHS and Du#espital participated in, ratified, and
condoned this breach of duty.

509. The breach of this dutwas committed through imé&onal actions, as well
as conduct that was reckless, grossly negligerd/or negligent. It was willful and
wanton, and malicious.

COUNT FIVE

BREACH OF DUTY TO WARN AND PROTECT AGAINST HAZARD
CREATED BY DEFENDANTS
(Against Defendants Duke Unigtty, DUHS, Richard Brodhead,
Victor Dzau, Theresa Arico, Tara Levicy)
510. Plaintiffs incorporate the allegatiomsParagraphs 1 through 509 above as
if set forth fully herein.

511. As related above, defendants Dukawdnsity and its controlled affiliates

DUHS and Duke Hospital, bynd through their officers aremployees including Arico,
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Levicy, and unnamed others, intentionallyd/or recklesslgreated a hazardous
condition that foreseeably threaed and injured the libertghysical safety, reputations,
emotional state, and educational opportunities of the plaintiffs and their families. They
created this hazardous conditiby intentionally and/or oklessly providing false and
misleading information to the DRinam Investigators and theseimstigating, encouraging,
and/or prolonging a baseless crimimalestigation against the plaintiffs.

512. The above-named defendants, based on information in their exclusive
possession, knew and should have knowntthathazardous condition unjustly and
unjustifiably threatened the plaintiffs. @Iplaintiffs were thereby subject to an
unreasonable risk of grievous injury.

513. The above-named defendants had a dutyatim the plaintiffs about and to
protect the plaintiffs from this hazardoosndition that deferahts themselves had
created.

514. These defendants failed to exercise due tawarn the plaintiffs about and
to protect the plaintiffs frorthe hazardous conditio They took no reasonable steps to
disclose to the plaintiffs thfalse and misleading naturetbé information provided to
the Durham Investigators or to otherwisetpct plaintiffs from tle dangerous situation
that defendants had created. Rather, thel affirmative steps to maximize the
plaintiffs’ exposure to the danger by conlaegand suppressing exculpatory information,
defrauding and harassing the pl#fs, and actively conspimg and collaborating with the

Durham Supervisors and Durham Investigato aggravate and prolong the ordeal.
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515. The defendants’ breach of this duty dihg and foreseeably caused injuries
to the plaintiffs, including irreparableputational harm, mental anguish, severe
emotional distress, economic injuries, and lafssducational and laletic opportunities,
as well as enhancing injes caused by other actors.

516. The actions of these defendants iitirig to warn and to protect were
performed in the scope of employment, andk®sl officers, directors, trustees, and/or
managers participated in, ratifiethd condoned this breach of duty.

517. The breach of this dutwas committed through inteahal actions. It was
fraudulent, willful andvanton, and malicious.

COUNT SIX
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS -- lI
(Against Defendants Duke UniversilUHS, Richard Brodhead, Larry Moneta,
Peter Lange, John Burness, Tallmaask; Sue Wasiolek, Victor Dzau,
Kate Hendricks, Matthew @mmond, the Duke Police)

518. Plaintiffs incorporate the allegatiomsParagraphs 1 through 517 above as
if set forth fully herein.

519. The course of conduct adopteddsfendants and by defendant Duke
University, by and through the abovenmad defendant offiels and employees,
throughout the rape hoax crisis was extreme outrageous and@eded all bounds of
decency tolerated in society. It was intended to cauda]idrcause, mental anguish and
severe emotional distress to the plaintiffs.

520. The above-named defendants’ courseafduct throughout the rape hoax

crisis was malicious, willfulad wanton. It involved fraudiuplicity, and deceit. It was
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treacherous and involved repeasduises by Duke officers pbsitions of trust to achieve
their own ends and protect Duke’s interesid their own interests at the expense of
plaintiffs.

521. This course of conduct includes, but is not limited to: defendants’
ratification of defendant Levicy’s misrepregations to the Durham Investigators; the
abuse of trust by defendants and other Dafkeials in attemping to interfere with
plaintiffs’ exercise of their constitutionaghts; defendants’ active suppression of
exculpatory evidence; the conduct aratestnents by defendanand other Duke
administration officials, including Robe8teel, maligning the lacrosse players and
inciting public resentment and passions against them; defendants’ active conspiracy and
collaboration with the Durharimvestigators and DurhaBupervisors, who defendants
knew or had reason to knowlte acting in bad faith, to depe the plaintiffs of their
constitutional and legal rights; defendaritaudulent conspiracy with the Durham
Investigators to conceal violations of FERRI&fendants’ bad-faith breaches of contract
against the plaintiffs, including harassmant cancellation of the lacrosse season,;
defendants’ unjustified and badtfadischarge of the lacrosse team’s coach; defendants’
failure to supervise its own professors, eoypes, and students to prevent them from, or
sanction them for, subjecting the plaifstito humiliating and defamatory public
harassment, including racial and gend@tiwated harassment; and defendants’
organization, acquiescence in, and approvaampus protests and other public

harassment of the plaintiffs by Dukedsofessors, employees, and students.
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522. Defendants performed these actionthwntentional and/or reckless
disregard for the emotional state of the plaintiffs.

523. This extreme and outrageous conduas intended to, and did cause,
mental anguish and severe emotional distress to the plaintiffs.

524. The actions of these defendant off&and employees in perpetrating this
outrageous conduct were parfeed in the scope of employment. Duke’s officers,
directors, trustees and/or managers partiegbat, ratified, and gudoned this outrageous
course of conduct.

525. This course of conduct was fraudulentlliful and wanton, and malicious.

COUNT SEVEN

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS - I
(Against Defendants Duke UniversiylUHS, Richard Brodhead, Larry Moneta,
Peter Lange, Sue Wasiolelghn Burness, Tallmafrask, Victor Dzau,
Kate Hendricks, Matthe®rummond, Duke Police)

526. Plaintiffs incorporate the allegatiomsParagraphs 1 through 525 above as
if set forth fully herein.

527. The conduct described above involvednerous repeated breaches of the
above-named defendants’ identified dutiedwd care. These breaches were grossly
negligent and reckless with respexthe duties owed to thegahtiffs and with respect to
the plaintiffs’ emotional state. Moreoverkém together, these defendants’ breaches of
duty constituted a reprehensible course ofdcmhthat, in addition to being intentional,

was reckless and grossly negliganth respect to the duties ew to the plaintiffs and to

their emotional states.
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528. It was reasonably foreseeable that ¢heseaches of duty would cause the
plaintiffs mental anguish and severe emotional distress.

529. These breaches of duty did in facusa the plaintiffs mental anguish and
severe emotional distress, as well as aithjaries including reputational harm, economic
damages, dislocation from homasd disruption of lives, logducational, athletic, and
business opportunitieand other injuries.

530. The repeated breachesdrfty committed througthese actions were
malicious, willful and wantornand were performed the scope of defendants’
employment. Duke’s officers, directorsjstees, and/or managers participated in,
ratified, and condoned these actions.

COUNT EIGHT

FRAUD AND CONSPIRACY TO DEFRAUD
(Against Defendants Duke Universitgate Hendricks, Mi@hew Drummond,
the Duke Police, the Durham Investigators, the City of Durham)

531. Plaintiffs incorporate the allegatiomsParagraphs 1 through 530 above as
if set forth fully herein.

532. The letters sent to the plaintiffa@their attorneys by defendants Kate
Hendricks and Matthew Drummond constitutelddéaepresentations and/or concealment
of the material fact that defendant Dukeivdmsity had already dclosed the plaintiffs’

confidential March 13 anti4 key card reports to the Durhdnvestigators in violation of

FERPA.
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533. These representations and concealsemtre reasonably calculated to
deceive plaintiffs and their counsel, and didaat deceive them, intoelieving that Duke
had not already disclosdige key card information.

534. On information and belief, the above-named defendants and/or other senior
Duke University and Durham officials weagvare that Duke had already disclosed this
information to the Duram Investigators. These misrepentations and concealments
were made with interib deceive plaintiffs.

535. Plaintiffs and their attorneys reasably believed and relied upon the
representation that the key card informatiod hat been disclosed. Among other things,
they expended significant timeffort, resources, and att@yis fees in moving to quash
the sham subpoena that Nifongd served for the key cardoets that he already had.
The above-named defendants, and/or othéeDJniversity and Durham officials knew
that this subpoena was a sham.

536. On information and belief, thdbave-named defendants conspired and
collaborated with one another in issuing #ham subpoena and the fraudulent letters
with the intent to deceive plaintiffs abal conceal Duke University’s illegal prior
disclosure, and the Durham Investigatallegal prior use, of the key card reports.

537. Defendants’ actions, indigually and in concert, we fraudulent, willful
and wanton, and malicious.

538. The actions of the above-named defengigindividually and jointly, were

performed in the scope of employment. i@imrmation and belig Duke University
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officers, directors, trustees, and/or manage the Durham Supervisors participated in,
ratified, and condoned the fraud.

COUNT NINE

NEGLIGENT MISREPRESENTATION
(Duke University, Kate Hedricks, Matthew Drummond)

539. Plaintiffs incorporate the allegatiomsParagraphs 1 through 538 above as
if set forth fully herein.

540. Even if the misrepresentations arwhcealments alleged above were not
intentional, they were penfmed by the above-named defenttain breach of their duty
to take care not to make falseatements to and/or concealteral facts from plaintiffs.
The plaintiffs justifiably relied to their dement on defendants’ iiiepresentations and
concealments.

541. As a direct and foreseeable conse@eenf defendants’ misrepresentations,
plaintiffs suffered injuries including the penditure of time, effort, resources, and
attorney’s fees in quashing the sham subpoena.

COUNT TEN

ABUSE OF PROCESS AND CON®IRACY TO ABUSE PROCESS
(Against Defendants Duke Universitgate Hendricks, Mghew Drummond,
the Duke Police, the Durham Irsteggators, the City of Durham)
542. Plaintiffs incorporate the allegatiomsParagraphs 1 through 541 above as

if set forth fully herein.
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543. As alleged above, the above-nameteddants, acting individually and in
concert with one another, obtained the &s1e and service of a sham subpoena for
plaintiffs’ key card reports.

544. This subpoena was sought and sdrby these defendants to achieve a
collateral purpose not withinéhintended scope of the presaused -- namely, to conceal
the facts that Duke University hadeddy illegally disclosed, and the Durham
Investigators had illegally used the key card reports.

545. By collaborating in the issuancaduse of a sham subpoena, the
defendants committed a willfalct whereby they sought tse the subpoena power of the
court as a means to gain adag# of the plaintiffs in respeto some collateral matter --
namely, to conceal from plaintiffs defendanti®gal prior disclosure and use of the key
card reports.

546. The defendants’ actions, individlygand jointly, proximately caused
injuries to the plaintiffsincluding the concealment of defendants’ prior illegal
disclosures and use of the key card reportistae consequent expenditure of time, effort,
and attorney’s fees in sealito quash the sham subpoena

547. Defendants’ actions, indigually and jointly, werg@erformed in the scope
of employment. On informain and belief, Duke’s officersljrectors, trustees, and/or
managers and the Durham Supervisors ppdied in, ratified, and condoned these

actions.
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548. The breach of this dutwas committed through inteahal actions. It was
fraudulent, willful andvanton, and malicious.

COUNT ELEVEN

CONSTRUCTIVE FRAUD THROUGH ABUSE OF
CONFIDENTIAL RELATIONSHIP
(Against Defendants Duke UniversitRichard Brodhead, Tallman Trask,
Sue Wasiolek, J. Wesley Covington)

549. Plaintiffs incorporate the allegatiomsParagraphs 1 through 548 above as
if set forth fully herein.

550. A relationship of trust and confidea existed between defendant Sue
Wasiolek and the plaintiffs, whom she voluiltaundertook to advise during the lacrosse
rape hoax crisis. This congdtial relationship was based ugwmer official role as Dean
of Students and her statugrasted and authoritative advidorstudents in difficulty; her
role as an attorneyolind by canons of legathics and upright dealy; and her role as an
authorized representative and agent of Dukeversity to its students. She stood in a
special relationship of mutual benefit and cohtvith respect to th lacrosse players.
Defendants Richard Brodheaddahallman Trask held simitgpositions of authority at
Duke University, and enjoyed a similatatoonship of trust and confidence with
plaintiffs. Due to this relationship ofust and confidence, the above-named defendants
were bound in equity and goodnscience to act in good fa@md with due regard for the
interests of plaintiffs, whoeposed confidence in them.

551. Defendants abused theitagonship of trust and confidence to harm the

plaintiffs. Defendant Wasiolettid so by advising the plaifitlacrosse players not to tell
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their parents of the rape allegations magdainst them and of the legal jeopardy facing
them, and advising them not to seek and ob&gjal representation, in violation of North
Carolina rules of professional ethics. Amaiger Duke officialsDefendant Brodhead
contributed to this constructive fraud bynfercing and reaffirming that the Duke
administration stood in a reélanship of trust and confidee with the players, and
Defendant Trask contributed itdoy reinforcing Wasiolek’s advice to the players not to
procure legal representation. This conduct sieectly contrary to the plaintiffs’ interest,
placed them in grave legalgpardy, and had the diremmhd predictable effect of
prolonging and exacerbating the rape ho@asis, and thereblgarmed plaintiffs.

552. These defendants also abused theitiogiahip of trust and confidence with
the plaintiffs by steering them to defendsviés Covington for confidential advice and
guidance, including legal advice. Wasiokakd Covington also exploited the unique
relationship of trust, confidence, and auttyothat Coach Presst enjoyed with the
plaintiffs by using Pressler as a conduitttogir advice, and a promoter of Covington.
Covington and Wasiolek alsoet Pressler’s relationship with the plaintiffs to arrange
for uncounseled interrogationsttvithe Durham Investigatotsat were contrary to the
plaintiffs’ legal interests.

553. Defendant Wes Covingtanjoyed a position of trust and confidence with
the plaintiffs. This position was createdtig holding himself out to them as their
lawyer and/or confidential counselor, ands reinforced by Wasiolek’s recommendation

that the plaintiffs seek hionfidential advice and her regsentation that he was acting on
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their behalf. Covington collaborated with B#alek and other Duke officials in abusing
this position, and subordinating the interedtthe plaintiff lacrosse players to the
interests of Duke University and its officials.

554. In abusing their positions of trusté confidence, ab@wnamed defendants
were motivated by the desire to serve pratect Duke University’s and their own
personal interests over the interests of tlnpffs. Defendants did not disclose this
conflict of interest to the plaintiffs.

555. Plaintiffs suffered injuries as a dateand foreseeable consequence of the
abuse of these positions of trust and merice. Among other things, this abuse
prevented them from procugnndependent legal representation at the critical initial
stages of the rape hoax investigatidinforeseeably and pkimately caused the
prolonging of the rape ingéigation and the resulting etional distress, permanent
reputational harm, loss of educational oppattes, and other injuries to plaintiffs. It
also enhanced the impinflicted on the plaintiffs byther defendants in the rape hoax
crisis.

556. The actions of defendant Duke offiseand employees in perpetrating this
constructive fraud were performed in thege of employment. Duke’s officers,
directors, trustees and/or managers padted in, ratified, ad condoned the fraud.

557. This constructive fraud was fraudulewi]lful and wanbn, and malicious.
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COUNT TWELVE

BREACH OF DUTY OF CARE IN THE CONDUCT OF
A VOLUNTARY UNDERTAKING
(Against Defendants Duke Urasity, Richard Brodhead,
Tallman Trask, Sue Wasiolek, Wes Covington)

558. Plaintiffs incorporate the allegatiomsParagraphs 1 through 557 above as
if set forth fully herein.

559. As related above, the above-nandefiendants voluntarily undertook to
counsel, advise, guide and assist the plaintiffsrotecting their interests in the rape hoax
crisis. They deliberately acted to discowgdlge plaintiffs from seeking the advice of
other counselors, advisors, and helpers, siscthe plaintiffs’ pgents and independent
attorneys.

560. Having voluntarily undertaken the pEmsibility of advising, counseling,
and guiding the lacrosse players duringdhsis, the above-named defendants assumed
the duty to exercise due care in theyasion of this counsel and guidance.

561. Defendants failed to exercise due darthe provision of advice, counsel,
and guidance. They were réegs with regard tthe well-being offtose they undertook
to counsel and advise. They intentionallgdirhed their duty to exercise due care as
counselors and advisors, seeking instead ¢eide plaintiffs intosubordinating their own
rights and interests to the interestuke University and themselves.

562. The defendants’ breach directly andeeeeably causenjuries to the

plaintiffs, including irreparable reputatiorfarm, severe emotional distress, economic
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injuries, and loss of educational and athlepportunities, as wells enhancing injuries
caused by other actors.

563. The actions of defendants in breaxhthis duty were performed in the
scope of employment. Duke’s officers, dimst trustees, and/or managers participated
in, ratified, and condoned this breach of duty.

564. The breach of this dutwas committed through inteahal actions. It was
fraudulent, willful andvanton, and malicious.

COUNT THIRTEEN

BREACH OF DUTY BASED ON SPECIAL
RELATIONSHIP OF MUTUAL BENEFIT
(Against Defendants Duke University, Richard Brodhead)

565. Plaintiffs incorporate the allegatiomsParagraphs 1 through 564 above as
if set forth fully herein.

566. Defendant Duke University has aesjmal relationship with its varsity
athletes, including plaintifiacrosse players. It enjoyed numerous benefits from the
lacrosse team, and exerted significeamitrol over the team and its players.

567. Among other benefits, Duke Univéssenjoyed increased revenues and
fundraising, recruitment of students anddgint-athletes, nationaledia attention, and
national prestige due to its championship lacrosse team.

568. Defendant Duke University exercisegbstantial control over the lacrosse

players and other student athletes, subje¢hiegn to enhanced expectations of academic

performance and on- and off-campus behavior.
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569. By virtue of this special relatiohg of mutual benefit and control,
defendants had a duty to take reasonablessib protect its student-athletes from harm,
including threats to their libsr, personal safety, and reputatidue to false allegations of
rape, harassment, and a rogue criminal investigation.

570. As related above, defendants repelgtbdeached this duty of care by
failing to take reasonable steps to protectalseosse players fromibats to their liberty,
physical and economic well-being, reputation, emotional states, and enjoyment of athletic
and educational opportunities.

571. The defendants’ breach directly andeeeeably causenjuries to the
plaintiffs, including irreparable reputatiorfarm, severe emotional distress, economic
injuries, and loss of educational and athlepportunities, as wells enhancing injuries
caused by other actors.

572. The actions of defendant officenscaemployees in breaching this duty
were performed in the scope of employmebdtke’s officers, diredrs, trustees, and/or
managers participated in, ratifiehd condoned this breach of duty.

573. The breach of this dutwas committed through inteahal actions. It was

fraudulent, willful andvanton, and malicious.
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COUNT FOURTEEN

BREACH OF DUTY TO PROTECT STUDENTS FROM KNOWN
DANGERS AND HARASSMENT
(Against Defendant Duke University)

574. Plaintiffs incorporate the allegatiomsParagraphs 1 through 573 above as
if set forth fully herein.

575. By and through the adoption, promulgation, and enforcement of the anti-
harassment policies described below, amathgr actions, defendant Duke University
voluntarily undertook a duty to exercise r@aable care in preventing harassment against
the plaintiffs.

576. This duty is also reinforced by Dukéniversity’s contractual and implied
contractual duties to the plaiiis, and by defendantsluties to plaintiffs as invitees on
University property.

577. The acts of harassment, including edcclass-based, and gender-based
harassment by Duke profess@tidents, and employees agaplaintiffs detailed herein
were both actually known and foreseeabl®uke University and to defendant
University officials. The persons committitigese acts of harassment were subject to
defendants’ control and supervision.

578. Defendant Duke University breacheddisty to protect the plaintiffs from
harassment by negligently failing to prevér harassment, by failing to exercise its

authority to put an end toegrharassment and to sanction those responsible for it, and by

intentionally inciting, participating irgromoting, and ratying the harassment.
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579. As a direct and foreseeable resultiefendants’ conduct, the plaintiffs
suffered injuries includingieparable reputational harm, severe emotional distress,
economic injuries, and $3 of educational and athletic opportunities.

580. The actions of defendants in breaxhthis duty were performed in the
scope of employment. Duke’s officers, di@st trustees, and/or managers participated
in, ratified, and condoned this breach of duty.

581. The breach of this dutwas committed through inteahal actions. It was
fraudulent, willful andvanton, and malicious.

COUNT FIFTEEN

BREACH OF CONTRACT
(Against Defendant Duke University)

582. Plaintiffs incorporate the allegatiomsParagraphs 1 through 581 above as
if set forth fully herein.

583. According to defendant Duke Univéxss 2005-06 Undergraduate Bulletin
(“Bulletin™), “[e]ach student is subject tihe rules and regulations of the university
currently in effect, or whiclare put into effect from timt® time by the appropriate
authorities of the university.”

584. The Bulletin sets forth an anti4assment policy, which states:
“Harassment of any individual for any reasomad acceptable atuxe University...."

The Bulletin defines harassment as “vertaphysical conduct—which may or may not
be sexual in nature—that, because o$é&sgerity and/or persistence, interferes

significantly with an individual’s work or edtation, or adverselgffects an individual’s
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living conditions.” Accordng to the Bulletin, “[tjhe coduct alleged to constitute
harassment under this policy shall be eatdd from the perspective of a reasonable
person similarly situated to the complainantl in consideration of the context of the
behavior.”

585. Duke University faculty and staff @isubject to Duke University’s anti-
harassment policy, and are subject to tmeesatandards of behavior as students.

586. Plaintiffs applied to and enrolled Duke University and paid tuition
and/or other fees and expenses to Dukeétsity in reliance on the understanding and
expectation that Duke University would inephent and enforce these and other promises
and policies made in its Batin, Faculty Handbook, anather relevant documents,
including those not mentioden this Complaint.

587. A contract, which is express or irethlternative implied, was therefore
formed between defendant Duldaiversity and the plaintiffs and their parents.

588. Defendant Duke University materialbreached its contract with the
plaintiffs (as well as an implied covenant ofogdfaith and fair dealing). This breach was
committed through conduct yuke officers, managersnd employees acting in the
scope of employment, and by Duke professemployees, and students acting under the
supervision and control of defendants. Thealoh of contract includes but is not limited
to the following:

589. Breach of antiharassment policy The actions and statements of Duke

University officials, professors, employees, and studerddleged in this Complaint

190



violated Duke University’s airharassment policy. These aatsd statements include but
are not limited to: myriad public and privaatements by Duke officials, professors,
employees, and students condéergrand vilifying the plainffs, falsely impugning their
integrity, and falsely implying and/or eligtly stating that they were guilty of
committing, aiding, abettingna/or concealing a gang rapbke “Group of 88 ad” placed
in The Chronicleand other group and individuabgtments by the Duke Professors;
harassing protests on campusl & front of the plaintis’ residences, which were
conducted and/or organizedpart by Duke professoend employees; the Wanted
Poster, Vigilante Poster, and other postkstributed and posted throughout campus
because of the acts and/or omissions wkéUniversity and its agents; in-class
condemnations of plaintiffs byuke professors; and the failure of Duke administrators
and other officials to take aoti to prevent, stop, and sanctibese acts of harassment.
590. These statements and actions constithi@assment in viation of Duke’s
contractual promises through its anti-harassnpolicy, to provide campus and learning
environment free of harassment againstestisl They constituteords and conduct
that, because of their severity and/orspgence, interfered significantly with the
plaintiffs’ work, athletic activity, and edudah, and adversely affected the plaintiffs’
living conditions and learning environmemny reasonable person in the plaintiffs’
position would experience the humiliation, shaara] public contemphat these acts
and statements brought upon the plaintiffscontext, these actions and statements

amounted to a material breach of conttastiveen defendant Duke University and
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plaintiffs, causing plaintiffsevere mental, emotional prgational, educational, and
pecuniary harm, and denying them the benefit of their bargain.

591. Cancellation of the lacrosse seasdrlaintiffs applied to and enrolled in
Duke University, and paid tuition and otHfees and expenses, in reliance on the
understanding that theyould have the opportunity togy lacrosse, to compete for the
ACC and national championships, and to géyosse for Coach Pressler. Plaintiffs
were recruited to enroll at Dukéniversity on that basisPlaintiffs further relied on the
implied understanding that the season wawdtibe canceled, and Coach Pressler would
not have been forced tosign, in bad faith for inMa and illegitimate reasons.
Nevertheless, on April 5, 2006, after alreéoicing the lacrosse team to forfeit two
games for the March 13 party, defendantsead the remainder of the lacrosse season
without valid and legitimate gtification. Regarding theancellation, Board Chairman
Robert Steel said: “We had to stop thoss#yses [of the players practicing]. It doesn’t
mean that it’s fair, but we had to stop itdtiesn’'t necessarily mean I think it was right—
it just had to be done.” On the same dayedéants also forced Cda®ressler to resign,
also without valid and legmate justification.

592. By unjustifiably cancelling the lacrosseason and forcing Coach Pressler
to resign, defendants materially breache@xress and/or implied contract with the
plaintiffs, including an implied covenant of g faith and fair dealing, denying them the
benefit of their bargain, and causing thensuffer emotional, educational, reputational,

and other harm.
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593. Violation of procedural rightsThe Bulletin guarantees various rights to
students accused of a violation. For exampleages 35-36, the Butla guarantees that
“[a]ccused students can expect a presumpafoinnocence throughout the disciplinary
process unless found responsible through aafadrimpartial hearingand will be treated
with respect throughout the proces3hrough numerous actions and omissions
described above in this Complaint, defendaiissantially breached theontractual term.

594. The plaintiffs applied to and acded Duke University’s offer of
admission, and paid tuition and other feed axpenses, in reliaa on the understanding
that Duke would fulfill its corractual obligations as set fbrabove. As a result of the
actions and omissions of defendants, plaintifése denied the benefit of their bargain.

595. As a direct and foreseeable consempacof these breaches, plaintiffs
suffered injuries including invasion of pawy, dislocation from their homes, emotional
distress, loss of educational and athlepportunities, economic injuries, as well as
enhancement of injuries caused by other actors.

596. Plaintiffs are entitled to recover dages for injuries aased by defendant
Duke University’s breach of the express amdimplied contractuabbligations described
above.

COUNT SIXTEEN

TORTIOUS BREACH OF CONTRACT
(Against Defendant Duke University)

597. Plaintiffs incorporate the allegationsaragraphs 1 through 596 above, as

if set forth fully herein.
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598. As related in Count Fifteen, defend&®uke Universitymaterially breached
its contract obligations to plaintiffs.

599. In addition, these material breaclvesre accompanied by aggravating and
bad-faith actions (including buot limited to conspiracy, fraud, and/or misrepresentation
as described above) by Duégicials, professors, employees, and students sufficient to
constitute tortious breach of contract.

600. These actions were committedtire scope of employment and were
ratified by officers, trustees, amtanagers of Duke Universitgs alleged herein. Also as
alleged herein, these actions were fraadylwillful and wanton, and malicious.

601. As a direct and foreseeable consegaent defendants’ actions, plaintiffs
suffered the injuries described above.

COUNT SEVENTEEN [WITHDRAWN]

PROMISSORY ESTOPPEL
(Against Defendant Duke University)

602. [Withdrawn].
603. [Withdrawn].
604. [Withdrawn].

605. [Withdrawn].
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COUNT EIGHTEEN

INTRUSION UPON SECLUSION, SOLITUDE, AND PRIVATE AFFAIRS
(Against Defendants Duke Uravsity, Richard Brodhead,
Tallman Trask, Peter Lang&ohn Burness, Larry Moneta)

606. Plaintiffs incorporate the allegatiomsParagraphs 1 through 605 above as
if set forth fully herein.

607. Defendant Duke University, throughetlactions and failures to act of its
officers, professors, employees, and studemnitsntionally intruded upon, and caused
intrusions upon, both physicalgnd otherwise, the solitude geclusion of plaintiffs and
on plaintiffs’ private affairs or concerns.

608. The intrusions that weieaflicted and/or caused tae inflicted on plaintiffs’
solitude, seclusion, and private affairs aregatéin detail in thiComplaint and include,
by way of example: physicalvasions and incitements of physical invasions on the
plaintiffs’ homes and private residencesttiggpation in and isitement of loud,
obstreperous, threateningndahumiliating protestat plaintiffs’ residences and on
campus; subjecting plaintiffs fghysical harassment ingin homes and on campus by
media reporters, camera crews, and protessatgecting plaintiffs to public harassment,
humiliation, and obloquy in their class&sd on campus; subjiag plaintiffs to
uncounseled, surprise interrogations by Burham Investigators in their private
residences and dorms; and athighly offensive intrusions.

609. These intentional intrusions were higloffensive to plaintiffs and would

be to any reasonable person.
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610. As a direct and foreseeable consempaeof these intrusions, plaintiffs
suffered injuries including invasion of pawry, dislocation from their homes, emotional
distress, loss of educational and athlepportunities, economic injuries, as well as
enhancement of injuries caused by other actors.

611. These actions and failures to are performed in the scope of
employment of Duke’s officers, professpesnployees, and/or managers. Duke’s
officers, directors, and trustees particgzhin, ratified, and condoned these intrusions
upon the plaintiffs’ seclusion and solitude.

612. The breach of this dutyas committed through intaahal actions. It was
willful and wanton,and malicious.

COUNT NINETEEN

NEGLIGENT SUPERVISION OF DUKE PROFESSCRS AND EMPLOYEES
(Against Defendants Duke Uravsity, Richard Brodhead,
Larry Moneta, Peter Lange, Tallman Trask)

613. Plaintiffs incorporate the allegationmsParagraphs 1 through 612 above as
if set forth fully herein.

614. The Duke Officers, professors aaohployees referenced herein were
employees of Duke University during the relevant time periods.

615. As alleged above and below, teemmployees of Duke University
committed tortious acts resultingimuries to the plaintiffs.

616. The above-named defendants knew or had reason to know of these

employees’ propensity to engage in tortiagss of fraud, intentional and negligent
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infliction of emotional distress, harassmamuisance, intrusion upon seclusion,
defamation and other torts against plaintifi$iese defendants were advised of the Duke
employees’ ongoing tortious conduct and theyk no action to stop, prevent, or sanction
them, but rather condoned, approved, atifled the incidents of tortious conduct.

617. The defendants’ negligent failure sapervise these Duke employees’
directly and foreseeably caused injutieshe plaintiffs, including irreparable
reputational harm, severe emotional distressnomic injuries, and loss of educational
and athletic opportunities, as well aghancing injuries caused by other actors.

618. Defendants’ breach of this duty $sapervise was committed through
knowing and intentional actions, taken in tresope of employment. It was willful and
wanton, and malicious.

COUNT TWENTY

VIOLATION OF AND CONSPIRACY TO VIOLATE FOURTH AMENDMENT
RIGHTS UNDER 42 U.S.C. 81983 -- KEY CARD REPORTS
(Against Defendants Duke Universitgate Hendricks, Mi@hew Drummond,
the Duke Police, the Durhamvestigators, City of Durham)

619. Plaintiffs incorporate the allegatis in Paragraphs 1 through 618.

620. Plaintiffs had a reasonable expedaatof privacy in the electronic records
of their comings, goings, purchases, arteotard-swipe transactions on the Duke
campus. This expectation svaupported by, among othemiiys, federal privacy laws
and Duke’s own privacy policies.

621. As alleged in Count Eight, théave-named Duke defendants’ illegal

disclosure of the key card reports and the middat Durham Investigators’ use of the key
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card information, and the fraudulent conspiraogl abuse of judicial process designed to
conceal that disclosure and use, violgidntiffs’ rights under federal law and the
Fourth Amendment ahe U.S. Constitution.

622. This violation of plaintiffs’ FourthrAmendment rights was perpetrated by
the above-named Duke Defendants actingoimcert with thelefendant Durham
Investigators. The defendant Duke Pobeel defendant Durham Investigators were
acting under color of state law within the miegnof 42 U.S.C. 8§ 1983Duke University
and its officials, employees, dmagents were willing particip&in this joint activity.

There was also an agreemantl meeting of the minds between these Duke defendants
and the defendant Durham Investigators to idegplaintiffs of their protected rights.
There was also an agreement and meetirigeominds between these Duke defendants
and the Durham Investigators to fraudulemtbnceal the violation of those protected
rights.

623. Defendants’ actions, indidually and jointly, werenalicious and evidenced
a callous and reckless disregard for, datiberate indifference to, plaintiffs’
constitutional rights.

624. As a direct and foreseeable consegeent defendants’ conduct, plaintiffs
suffered injuries, including invasion of stitutionally protected privacy, economic
damages, prolonged subjectitmthe ordeal of the rapevestigation and consequent
public obloquy and huimation, and other harmsln addition, the \alation of plaintiffs’

Fourth Amendment rights aggravatée injuries due to other actors.
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625. The actions of defendants, individuadind jointly, were performed in the
scope of employment, and were ratified anddomed by Duke University’s officers and
directors and by the Durham Supervisors.

626. For the reasons stated@ount Twenty-six, the dendant Cityof Durham
is liable for the Durham Investigators’ actions unéliemell v. Dep’t of Soc. Sery<l36
U.S. 658 (1977).

COUNT TWENTY-ONE

VIOLATION OF AND CONSPIRACY TO VIOLATE FOURTH AMENDMENT
RIGHTS UNDER 42 U.S.C.8§ 1983 -- DNA SAMPLES

(Against Defendants Duke Universi§lUHS, Theresa Arico, Tara Levicy,

the Durham Investigatsey City of Durham)

627. Plaintiffs incorporate the allegatis in Paragraphs 1 through 626.

628. Plaintiffs had a reasonable expedaatof bodily privacy, protected by the
Fourth Amendment to the U.Sonstitution, in the provisn of DNA samples to the
defendant Durham Investigas in connection with theape hoax investigation.

629. DNA samples were compelled from tpkintiffs pursuant to a false and
overbroad application for a ndastimonial identification order that violated their Fourth
Amendment rights. The overbroad NTQphAgation was prepared by the Durham
Investigators, who knowingly premiségdon information and belief, on false and
misleading information knowingly providdsy Duke Hospital and defendant Levicy.

630. This violation of plaintiffs’ Fouth Amendment rights was perpetrated

through the actions of defenddrevicy, acting in concert witthe Durham Investigators,

who were persons acting unaeior of state law withitthe meaning of 42 U.S.C. §
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1983. The above-named defendants were wifggicipants in thigoint activity. There
was an agreement and meeting of the mbetereen defendant Levicy and the defendant
Durham Investigators, to depripdaintiffs of protected rights.

631. Defendants’ actions, indidually and jointly, werenalicious and evidenced
a callous and reckless disregard for, datiberate indifference to, plaintiffs’
constitutional rights.

632. As a direct and foreseeable conseqeenf defendants’ conduct, plaintiffs
suffered injuries, including invasion of mstitutionally protected privacy, economic
damages, prolonged subjectitorthe ordeal of the rapevestigation and consequent
public obloquy and huitmation, and other harmsln addition, the wlation of plaintiffs’
Fourth Amendment rights aggravated itmeries inflicted by other causes.

633. The actions of defendant Levicpdidefendant Durham Investigators,
individually and jointly, were performed ihe scope of employmgrand were ratified
and condoned by DUHS and Duke Hospitiatpugh defendant Arico, and by the
Durham Supervisors.

634. For the reasons stated@ount Twenty-six, the dendant Cityof Durham
is liable for the Durham Investigators’ actions unéliemell v. Dep’t of Soc. Sery<l36

U.S. 658 (1977)
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COUNT TWENTY-TWO

VIOLATION OF AND CONSPIRA CY TO VIOLATE FOURTEENTH
AMENDMENT RIGHTS UNDER 42 U. S.C. § 1983 -- MALICIOUS
INVESTIGATION
(Against All Defendants)

635. Plaintiffs incorporate the allegatis in Paragraphs 1 through 634.

636. As alleged herein, the defendants weiéing participants in a joint course
of conduct, together with the Durhamvestigators and Duke Police who were acting
under color of law, to instigate, promofacilitate, and prolong malicious, bad faith
criminal investigation of plaintiffs. Thisialicious investigation was highly outrageous,
undertaken in bad faith, causby malicious motives, andvalved conduct that shocks
the conscience. It violated plaintifidue process rights under the Fourteenth
Amendment of the U.S. Constitution.

637. Among defendants’ malious actions that shock the conscience, the
Durham defendants knowingly disseminaf@de information and made false public
statements; retaliated against plaintiffs fa éxercise of constitutional rights; conspired
with other defendants to violate plaffgi Fourth Amendment and other constitutional
rights; suppressed exculpatory evidertae)pered with and coerced witnesses;
manufactured false evidencepldted canons of legal ethics; made public statements
falsely asserting plaintiffs’ guilt; deliberately inflamed commumpi@gsions against the

plaintiffs, and vigorously pursued a crirairinvestigation ohighly sensational

allegations that they knew to be wholly unwarranted and baseless.
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638. The Duke defendants willfully participged in this jointcourse of conduct
by, among other things, willfullproviding false informatioto investigators; failing to
correct government officials’ public assertiafdalse information; making, acquiescing
in, and ratifying false and inflammatopyblic statements maligning and defaming
plaintiffs; conspiring to violate plaintiffs’ pracy rights protected by federal law and the
Fourth Amendment; conspiring to concda violation of those privacy rights;
suppressing exculpatory evidence; and coimgpio suppress and discredit exculpatory
evidence. There was an agneent and meeting of tmeinds among the Duke and
Durham defendants to engage in a coursmntluct that violateglaintiffs’ substantive
due process rights.

639. As a direct and foreseeable conseqeenf defendants’ conduct, plaintiffs
suffered injuries including wiation of constitutional rigls, reputational injury and
public humiliation and obloquy, sevezenotional distress, economic damages,
educational harm and other harms.

640. Defendants’ actions, indigually and jointly, werenalicious and evidenced
a callous and reckless disregard for, daliberate indifference to, plaintiffs’
constitutional rights.

641. Defendants’ actions, indidually and jointly, werg@erformed in the scope
of employment and in the scope of officiatiés. Duke’s officers, directors, trustees
and/or managers, and the Durham Supervigamicipated in, ratiéd, and condoned the

conspiracy.
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642. For the reasons stated@ount Twenty-six, the dendant Cityof Durham
is liable for the Durham defendants’ actions uridenell v. Dep’t of Soc. Sery<l36
U.S. 658 (1977).

COUNT TWENTY-THREE

OBSTRUCTION OF AND CONSPIRACY TO OBSTRUCT PUBLIC JUSTICE
(Against All Defendants)

643. Plaintiffs incorporate the allegans in Paragraphs 1 through 642.

644. As related above, the defendantgirarindividually and in concert,
engaged in acts that attemptedand did prevent, obstruatppede, and hinder public and
legal justice in the @te of North Carolina.

645. Defendants, acting individually anda@oncert, engaged in this obstruction
of justice by initiating, pursng, and prabnging in bad faith analicious criminal
investigation of plaintiffs; mking and acceding to false statemis that injured plaintiffs’
reputations; fraudulently concealing illegal keyctdisclosures; abusing judicial process
to conceal illegal key card disclosureficiting an ordefor non-testimonial
identification that invaded gintiffs’ bodily privacy withoutconstitutional justification,
based on false and misleading informatisuppressing exculpaty evidence; making
public statements and actions that excited community passions against the plaintiffs and
subjected them to intense public obloghymiliation, and dsacism; subjecting
plaintiffs to public harassment and proted¢signed to humiliate them and to interfere

and influence criminal and legal prode®gs against them; and other actions.
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646. As a direct and foreseeable conseqeenf defendants’ actions, plaintiffs
suffered injuries including reputational harnmsjasion of seclusn and constitutionally
protected privacy, severe emotional idiss, loss of educational and athletic
opportunities, lost professional opportunitiespnomic damageand other harms, as
well as enhancement of injuries from other sources.

647. Defendants actions’ in perpetrating thisstruction of public justice were
performed in the scope of employment. Dulaficers, directors, and/or managers and
the Durham Supervisors pigipated in, ratified, ad condoned these actions.

648. Defendants’ actions in obstructing justice were fraudulent, willful and
wanton, and malicious.

COUNT TWENTY-FOUR

DEPRIVATION OF PROPERTY WI THOUT DUE PROCESS OF LAW
IN VIOLATION OF 42 U.S.C. § 1983
(Against Durham Investigators, Dam Supervisors, City of Durham)

649. Plaintiffs incorporate the allegatis in Paragraphs 1 through 648.

650. Acting under color of law and in ddaith, the Durham Investigators
instigated, promoted, and executed a malic@iminal investigatiorof plaintiffs that
was calculated to inflict maxium injury on plaintiffs’ reutations. This malicious
investigation was highly outrageous, undken in bad faith, caused by malicious
motives, and involved conduct that shottks conscience. As alleged above, this

conduct included dissemination of knowinglys&information, false public statements,

deliberate inflammation of community andiversity passions against the plaintiffs,
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deliberate arousal of race, class, and gebdsed hostility against the plaintiffs, and
other actions that caused the plaintiffs grave reputational injuries.

651. Defendants’ actions were malicioasd evidenced a callous and reckless
disregard for, and deliberate indiffereno, plaintiffs’ constitutional rights.

652. As a direct and foreseeable consece of these actions inflaming
community and university passions against the plaintiffs, plaintiffs suffered the loss of
liberty and/or property intests, without due process of law. These losses include
reputational injury and lost educationapoptunities, including the loss of the unique
athletic opportunity to partipate in the 2006 Division | meslacrosse season, including
the ability to compete fahe 2006 ACC Championshgnd the NCAA Division |
National Championship—a goal for which myahad aspired and trained for much of
their lives.

653. For the reasons stated on Count Twenty-8Bi,City of Durham is liable
for the Durham Investigators’ actions undéonell v. Dep’t of Soc. Sery<l36 U.S. 658
(1977).

COUNT TWENTY-FIVE

FALSE PUBLIC STATEMENTS IN VIOLATION OF 42 U.S.C. § 1983
(Against the Durham Investigators, David Addison, City of Durham)

654. Plaintiffs incorporate the allegatis in Paragraphs 1 through 653.
655. As alleged above, acting under coloda#, the Durham Investigators and
Addison made multiple public statementatttvere knowingly false relating to their

criminal investigation of plaintiffs.
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656. In their public statements, Niforand Addison falsely asserted, among
other things, that three members of the laseadteam had perpetrated a brutal, racially
motivated gang rape; that tleerosse players had refusecctmperate with the police in
the investigation, instead putting up a “stevedl of silence”; that the physical and
medical evidence indicated that a rape hamioed; that other members of the lacrosse
team had aided and abetted in the alleged apkthat condoms had likely been used in
the alleged rape.

657. These false statements were [mited through local, national, and
international media, convayg them to a worldwidewalience of untold millions of
people.

658. These false statements were intentbeithiflame the comumity against the
plaintiffs in order to prolog the investigation and comprauithe fairness of subsequent
proceedings against the lacrosse team.

659. In making these knowingly false statents, defendants’ actions were
malicious and evidenced a callous and reskldisregard for, and deliberate indifference
to, plaintiffs’ constitutional rights.

660. As a result of these false public staents, plaintiffs continued to be
subjected to a malicious investigation in aitdbn of their Fourteenth Amendment rights.

661. As a result of these false public stagts, plaintiffs suffered deprivation

of property interests without dprocess of law, includinfgr certain plaintiffs lost
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economic and job opportunitiediie to the reputational injury inflicted by the false public
statements.

662. As a result of defendants’ unconstiautal actions, plaintiffs suffered the
deprivation of their liberty andrf property interest in theldetic opportunity to complete
the 2006 NCAA Division | lacrosse season, without due process of law.

663. As a direct and foreseeable consequaritbese false statements, plaintiffs
suffered injuries, including reputationajury, emotional harm, economic losses,
prolonged subjection to the ordeal ahainal investigation, and other harms.

664. For the reasons stated@ount Twenty-six, ta City of Durhamis liable for
Nifong’s and Addison’s actions undkfonell v. Dep’t of Soc. Sery#36 U.S. 658
(2977).

COUNT TWENTY-SIX

VIOLATIONS OF 42 U.S.C. § 1983 UNDERMONELL v. DEP'T OF SOC. SERVS.
(Against the City of Durham; Durham Imstegators in their official capacities;
Durham Supervisors in ¢lir official capacities)
665. Plaintiffs incorporate Paragraphs 1 through 664 above.
666. As alleged above, the Durham Inveatwys violated several of plaintiffs’
constitutional rights in viokon of 42 U.SC. § 1983.
A. While Exercising Delegatedrinal Policymaking Authority
For The City Of Durham, Nifong Implemented Policies
That Violated Plaintiffs’ Constitutional Rights.

667. On or around March 24, the Durhamg@rvisors and other officials with

final policymaking authorityor the City of Durham voluntarily delegated final
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policymaking authority over the criminal instegation of Mangum’slaims to Nifong.
They agreed that Nifong would havél ftesponsibility ancauthority for that
investigation.

668. Among other actions, Defidant Lamb instructe@ottlieb and Himan to
take direction directly from Nifong regardjrthe investigation, pking them outside the
ordinary Durham Police chain of command.

669. On information and belief, in his pacity as an official exercising
delegated final policymaking authority, Nifg implemented the previously described
policies and actions occurring on or after Mag2 that violated plaintiffs’ constitutional
rights. Nifong implemented these policieslaactions with knowledge of and deliberate
indifference to the violations of ¢hconstitutional rights of plaintiffs.

670. On information and belief, the Durha®upervisors and other officials in
the City of Durham and ¢hDurham Police ratified thesinconstitutional policies and
actions of the Nifong investigation.

671. As a direct and foreseeable consence of these policies and actions,
plaintiffs were deprived of their cotisitional rights and suffered other injuries.

B. Durham Officials With Final Policymaking Authority

Approved And Ratified The Unconstitutional Conduct
Of Their Subordinates.

672. On information and belief, the Duam Supervisors and other Durham

officials with final policymaking authorityor the City of Durlam and Durham Police
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had contemporaneous knowledgf the violations of lintiffs’ constitutional rights
perpetrated by the Durham Investigators.

673. It would have been plainly obvious éoreasonable policymaker that these
actions would lead to violatiortf plaintiffs’ constitutional rights.

674. On information and belief, the Duam Supervisors and other Durham
officials agreed to, approved, and ratifigis unconstitutional conduct by Nifong and
their subordinates in the Durham Police.

675. As a direct and foreseeable conseqeenf these policy decisions, plaintiffs
were deprived of their constitutional rights.

C. Durham Officials With Final Policymaking Authority Failed
To Exercise Adequate Supengory Authority Over Nifong.

676. As alleged above, the Durham Sopsors and other Durham officials
knowingly and voluntarily detmted final policymaking authity to Nifong with respect
to the criminal investigation of the Duke lacrosse team.

677. On information and belief, the Durhaupervisors and other officials with
final policymaking authority had actual constructive knowledgthat Nifong did not
have adequate experience to direct a crimmadstigation, that he was subject to a
conflict of interest arising dwof his hotly contested re-election campaign, that he had a
history of explosive antirational behavior, that his desite direct the investigation was
motivated by political ambitiorgnd that he had made pubdimtements announcing the

lacrosse players’ guilt throughout the investigation.
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678. In these circumstances, it wouldvesbeen obvious to a reasonable
policymaker that delegating authority to Nifotmydirect the investigation would lead to
deprivations of plaintiffs’ constitutional right Nevertheless, the Durham Supervisors
and other officials knowingly ceded contad the investigation to Nifong with
knowledge of or deliberate indifference te tiolation of plaintiffs’ constitutional rights.

679. After Nifong assumed control of theviestigation, the Durham Supervisors
and other officials with final policymakinguthority in the Cityof Durham and the
Durham Police had actual or constructive kremge that Nifong had authorized and/or
personally engaged in decisions from whiclould have been plainly obvious to a
reasonable supervisory official that vititans of Plaintiffs’ constitutional rights
inevitably would occur. Nevertheless, the DarhSupervisors and other officials in the
City of Durham and the Dudm Police took no corrective action and instead continued to
recognize Nifong’s authority withespect to the rape invesigpn and continued to direct
Durham Police to report to Nifong, knowing with reckless disregard or deliberate
indifference to the likelihood that their dsicin would result in fither violations of
plaintiffs’ constitutional rights.

680. As a direct and foreseeable conse@genf these policy decisions, Plaintiffs
were deprived of their rights under the Rbuand Fourteenth Amendments to the United

States Constitution.
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D. Durham Officials With Final Policymaking Authority Failed
To Exercise Adequate Supeigory Authority Over Gottlieb.

681. On information and belief, as of M&h 13, 2006, defendant Mark Gottlieb
had a documented history of selective and nmal& prosecution, excessive use of force,
manufacturing of false evidencand filing of false police ports in his dealings with
Duke University students.

682. The Durham Supervisors and other o#isiin the City oDurham and the
Durham Police Department consistently failedake adequate or meaningful steps to
discipline Gottlieb, correct his behayj or terminate his employment.

683. By these omissions, these officials endorsed and ratified Gottlieb’s
unconstitutional conduct, established a custoipractice of targeting Duke University
students for harsh or disproportionate treatmnanestablished a custom and practice of
failing to correct the unconstitutionabnduct of Durham Police officers.

684. In these circumstances, it would hdeen plainly obvious to a reasonable
policymaker that the decision to place Gokilie a lead position on this investigation
would lead to deprivations @laintiffs’ constitutional rights.

685. Despite this evidence,aérDurham Supervisors and other officials in the
City of Durham and the DurhaPRolice, assigned Gottlieb to abership role in the rape
investigation knowing, or witkleliberate indifference tile likelihood, that their

decision would result in violatiore plaintiffs’ constitutional rights.
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686. As a direct and foreseeable consequeridbis official action, plaintiffs
were deprived of their rights under the Rbuand Fourteenth Amendments to the United
States Constitution.

E. Durham Police Had An Established Policy Or Custom

Of Targeting Duke Students For Harassment Through
SelectiveAnd Improper Criminal Law Enforcement.

687. On information and belief, the Durha@upervisors and other officials in
the City of Durham and theurham Police established alipy or custom encouraging
Durham Police officers to taey Duke University studenter selective enforcement of
the criminal laws.

688. It would have been plainly obvious éoreasonable policymaker that such
conduct would lead to depations of plaintiffs’ constittional rights. In fact, the
Durham Supervisors had actual or constrigckmowledge that Gottlieb had attempted to
effectuate this policy by engang in selective and malicioygosecution, excessive use
of force, manufacturing of false evidencedditing of false policeeports against Duke
University students, yet they msistently failed to take adaate or meaningful steps to
discipline Gottlieb, correct his behavj or terminate his employment.

689. As a direct and foreseeable consegaenr this policy decision, plaintiffs

were deprived of their constitutional rights.

F. Durham Police Had An Established Policy Or Custom Of
Prematurely Publishing Conclusions Of Criminality Or Guilt.

690. Defendant Addison, acting his official capacity as spokesman of the

Durham Police, pursuant to established custoqolicy, and with the acquiescence or
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approval of the Durham Supervisors, madeies of public statements expressing the
Department’s official conclusion that Mangum had been raped, sexually assaulted, and
kidnapped by members of the Duke lacrosaente Similar, and evemore inflammatory
statements, were made Nifong, who was exercisingelegated supervisory and
policymaking authority on behalf of the City of Durham.

691. In addition, defendants Addis@amd Nifong repeatedly expressed
Durham’s official view that Plaintiffs andleér members of the Duke lacrosse team were
obstructing justice by failing to confess thienowledge of, or involvement in, the
alleged assault.

692. Addison, acting pursuant to establidi@istoms or policies of the City of
Durham and the Durham Paticwith the acquiescence or approval of the Durham
Supervisors and other policymag officials in the Durham Police, and in his official
capacity as coordinator of Durham Crimestappeaused the publication of a series of
“Wanted” posters that contaidénflammatory and conclusosgtlegations of rape, sexual
assault, and kidnapping against members of the Duke lacrosse team

693. Defendant Hodge, in his capacdyg Deputy Chief of Police and the
second-highest-ranking official in the Durh&alice, stated publicly that the Durham
Police had a strong case against merslof the Duke lacrosse team.

694. As a direct and foreseeable consegaenf the custom or policy allowing
Durham Police officials to publish prematurf@@al conclusions otriminality and guilt,

plaintiffs were deprived atheir constitutional rights.
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* * k% %

695. As a direct and foreseeable conseace of the foregoing constitutional
violations caused by the policymaking oféits, customs and practices, and policies of
the City of Durham and theurham Police, plaintiffs gtered injuries, including
deprivation of constitutional rights, reputatal injury, emotionaharm, economic losses,
prolonged subjection to the ordeal of crialimvestigation, loss of educational and
economic opportunities, and other harms.

COUNT TWENTY-SEVEN

NEGLIGENT SUPERVISION OF THE DURHAM INVESTIGATORS
IN VIOLATION OF 42 U.S.C. § 1983
(Against the Durham Supervisors)
696. Plaintiffs incorporate the allegatis in Paragraphs 1 through 695.

A. The Durham Supervisors’ Failure To Supervise The Investigation
Resulted In Violations Of Plantiffs’ Constitutional Rights.

697. On or about March 24, 2006, Nifongith the acquiescence or approval of
the Durham Supervisors, was given responsibility to direct or help direct the police
investigation into allegations of rapexsal assault, and kidnapping made by Crystal
Mangum.

698. On or about March 24, the Durha@upervisors ordered defendants
Gottlieb, Himan and other officers involved in the investigatiorepwmrt to Nifong, but
required that they continue to provide inf@tmon about the investigation to their chain

of command.
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699. On information and belief, on or anod March 29, the Dham Supervisors
ordered Himan and Gottlieb tagedite the identificationand arrests of white Duke
lacrosse players, notwithstanding the evaiedemonstrating plaintiffs’ innocence, in
order to calm and to satisfy a Durham comruthiat had been inflamed and misled by
the defendants’ false and inflamatory statements into belieg Mangum'’s false charges
that three white Duke lacrosse players baohmitted a violent and racially-motivated
gang rape.

700. During the course of the investigati, the Durham Investigators, acting
individually and in concert, engaged imamber of investigative abuses, including
intimidation of witnesses, manufacturingfafse evidence, suppression of exculpatory
evidence, and manipulation oftmess identification procedures.

701. The Durham Supervisors knew, or stibbbhve known, about these abuses
and failed to take meaningfulguentative or remedial action.

702. The Durham Supervisors’ actioasidenced a reckless and callous
disregard for, and deliberate indiffereno, plaintiffs’ constitutional rights.

703. As a direct and foreseeable conseace of these acts and omissions,
plaintiffs were deprived of their rights und&e Fourth and Fourath Amendments to
the United States Constitution.

704. As a direct and foreseeable consegaenf these deprivations, plaintiffs
have suffered economic loss, emotional trauloss of privacy, loss of educational,

athletic, and economic opportunities, amdparable harm to their reputations.
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B. The Durham Supervisors’Failure To Control And
Supervise Gottlieb Resulted InViolations Of Plaintiffs’
Constitutional Rights.

705. By March 2006, defendant Gottlieb hadlemonstrated history of bias
against Duke students, marked by numsrliogidents of excessive use of force,
malicious prosecution, and mafacturing of evidence.

706. The Durham Supervisors knew oiwositd have known about Gottlieb’s
history, but failed to takeneaningful remedial action.

707. In light of Gottlieb’s history, the Dlnam Supervisors acted recklessly or
with deliberate indifference whehey put him in a position tead the investigation into
Mangum'’s allegations.

708. The Durham Supervisors’ actioasidenced a reckless and callous
disregard for, and deliberate indiffereno, Plaintiffs’ constitutional rights.

709. As a direct and foreseeable consemce of these acts and omissions,
plaintiffs were deprived of their rights undée Fourth and Fouath Amendments to
the United States Constitution.

710. As a direct and foreseeable conse@eenf these deprivations, plaintiffs
have suffered economic loss, emotional trauloss of liberty, lossf privacy, loss of
educational, athletic, and economic opportunities, and irreparable harm to their
reputations.

C. The Durham Supervisors’ Falure To Train, Control, And

Supervise Addison Resulted IrViolations Of Plaintiffs’
Constitutional Rights.
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711. In March 2006, defendant Addison svihe official spokesperson of the
Durham Police Department and the coordinaftdhe Durham Crimestoppers program.

712. Prior to placing him in this role, arsiring the pendency of his tenure in
that role, the Durham Supésers demonstrated recklessoatlous indifference to the
rights of potential criminal suspects by failitggprovide Addison wh adequate training
regarding the legal and constitutal dimensions of his position.

713. During his tenure as spokesperso Crimestoppers’ coordinator,
Addison demonstrated a consigtpattern of publishing pmature declarations of guilt
and illegality.

714. The Durham Supervisors demonstrateckless or callous indifference to
the rights of potential criminal suspects byirig to take meaningful action to correct
this conduct.

715. In March and April 2006Addison, acting in his role as spokesman for the
Durham Police Department and as coordinator of Durham Crimestoppers, published a
series of inflammatory statemts expressing the Departmiertfficial conclusion that
Crystal Mangum had been raped, sodomizeaually assaulted, and kidnapped by
members of the Duke lacrosse team.ddiaion, Addison repeatlly expressed the
Department’s official view that plaintiffizere obstructing justice by failing to confess

their knowledge of or involvement the alleged assault on Crystal Mangum.
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716. The Durham Supervisors knewsirould have known about these
statements, but demonstrated reckless disdegr deliberate indifference by failing to
take prompt and meaningful preventative or remedial action.

717. To the contrary, defendant Hodge pubistated that Durham Police had a
strong case against members of the Duke lactesse at a time wheme knew or should
have known that such statement was false.

718. The Durham Supervisors’ actioasidenced a reckless and callous
disregard for, and deliberate indiffereno, plaintiffs’ constitutional rights.

719. As a direct and foreseeable conseace of the Durham Supervisors’
failures to train and supervise defendant Addjglaintiffs were deprived of their rights
under the Fourteenth Amendmenthe United States Constitution.

720. As a direct and foreseeable consegaenf these deprivations, plaintiffs
have suffered economic loss, emotional trauloss of liberty, lossf privacy, loss of
educational, athletic, and economic opportunities, and irreparable harm to their
reputations.

COUNT TWENTY-EIGHT

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS -- llI
(Against Durham Investigators, Dam Supervisors, City of Durham)

721. Plaintiffs incorporate the allegatiomsParagraphs 1 through 720 above.
722. The course of conduct adopted by Bweham Investigators, the Durham

Supervisors, and the City of Durham thrbaogt the rape investigation was extreme and
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outrageous. It was beyond all bounds of decdoleyated in society. It was intended to
cause, and did cause, severe eomati distress to the plaintiffs.

723. The above-named Defendants’ coursearfduct throughdtthe rape hoax
crisis was malicious, willfuand wanton. It involveftaud, duplicity, deceit, and
conscience-shockingreaches of public trust amthuses of public authority.

724. As alleged above, this course ohdaict included, but was not limited to,
instigating, pursuing, and paolging a malicious criminal ing&igation against plaintiffs
in the face of overwhelming exculpatayidence; knowingly making false public
statements condemning the pl#fs for committing rape anbiding behind a conspiracy
of silence; suppressing excatpry evidence and fabricag false inculpatory evidence;
maliciously conspiring among themselves anth\Ruke officials;fraudulently abusing
legal process; and betraying the public trustee in them by virtue of their positions of
public authority.

725. Defendants performed these actions witientional or reckless disregard
for the emotional state of the plaintiffs.

726. This extreme and outrageous corduas intended to and did cause
plaintiffs mental anguish and severe emotiahstress, as well as other injuries including
reputational harm, economic damages, daioo from homes andisruption of lives,

lost educational opportuniseand other injuries.
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727. This outrageous conduct was perfornmethe scope of employment. The
Durham Supervisors participated in, ratifi@nd condoned this outrageous course of
conduct.

728. This course of conduct was fraudulemntllful and wanton, and malicious.

COUNT TWENTY-NINE

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS — I
(Against Durham Supenass, Durham Investigators, City of Durham)

729. Plaintiffs incorporate the allegatiomsParagraphs 1 through 728 above.

730. The conduct described above involvednerous repeated breaches of the
defendants’ identified duties of due cafehese breaches, in addition to being
intentional, were grossly negligent and resk with respect to ¢hduties owed to the
plaintiffs and with respect tthe plaintiffs’ emotional state. Moreover, taken together,
defendants’ breaches of duty constitutedpmaleensible course of conduct that was
reckless and grossly negligent with resgedhe duties owed to the plaintiffs.

731. It was reasonably foreseeable that ¢heseaches of duty would cause the
plaintiffs mental anguish and severe emotional distress.

732. These breaches of duty did in faetuse the plaintiffs severe emotional
distress, as well as reputational harm, ectin@lamages, dislocation from homes and
disruption of lives, lost edational opportunitiesand other injuries. The repeated

breaches of duty committed thrduthese actions were mabaeis, willful and wanton.
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733. The actions of the Durham Investigeg were performed in the scope of
employment. The Durham Supervisors pgstited in, ratified, and condoned these
actions.

COUNT THIRTY

NEGLIGENCE BY DURHAM POLICE
(Against Durham Investigators, Dam Supervisors, City of Durham)

734. Plaintiffs incorporate the allegatiomsParagraphs 1 through 733 above.

735. The Durham Investigators owed plidfs a duty to use due care with
respect to public statements concerningnirestigation of Mangum'’s rape allegations.

736. The Durham Investigators also owediptiffs a duty to use due care with
respect to the conduct of their irstigation of Mangum'’s allegations.

737. The public statements made by thrham Investigators and defendant
Addison were false and inflammataapd violated thisluty of due care.

738. The acts and omissions detailed above, perpetrated by the Durham
Investigators in their investigation of pl&ifs, knowingly violated or departed from the
duty of due care owed to plaiffis, as shown in part by &ir departure from established
norms of professional conduetplation of constittional rights, and dlation of Durham
Police Department policies.

739. In committing these statements,sa@nd omissions, the Durham
Investigators negligently breached saidiekito use due care, which directly and

proximately resulted in the injuries and dgyesa to the Plaintiffs as alleged herein.
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740. The Durham Investigators’ actions inrpetrating this obstruction of public
justice were performed in the scopecofiployment. The Durham Supervisors
participated in, ratified, and condoned these actions.

741. Defendants’ actions in obstructing justice were fraudulent, willful and
wanton, and malicious.

COUNT THIRTY-ONE

NEGLIGENT HIRING, TRAINING, SUPERVISION, RETENTION,
AND DISCIPLINE BY DURHAM POLICE
(Against Durham Supenass, City of Durham)

742. Plaintiffs incorporate the allegatiomsParagraphs 1 through 741 above.

743. The Durham Supervisors and the GifyDurham owed plaintiffs a duty
under North Carolina law to use due carém hiring, training, supervision, discipline,
and retention of Durham Police personneatjuding the Durham Investigators and other
personnel involved in thinvestigation of Mangm'’s rape allegations.

744. The Durham Supervisors gleggently breached thiduty of due care with
respect to defendants Gottlieb, Himand addison through the act and omissions
described above, which are imporated by reference herein.

745. The Durham Supervisors negligenflypervised Defendant Himan by

assigning him to the police investigation into Mangum'’s atiega, notwithstanding

Himan'’s lack of prior experienda major felony investigations.
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746. The Durham Supervisors’ negligent acé of this duty to use due care
directly and proximately resulted in the ings and damages to Plaintiffs as alleged
herein.

COUNT THIRTY-TWO

VIOLATION OF ARTICLE I, SECTION 19 OF THE NORTH
CAROLINA CONSTITUTION
(Against the City of Durham directgnd by way of the aans of the Durham
Supervisors and the Duam Investigators in their official capacities)

747. Plaintiffs incorporate the allegationsparagraphs through 746 above.

748. As a direct and foreseeable result & tdonduct of the City of Durham, the
Durham Supervisors and the Durham Investigators, Plaintiffs have suffered deprivations
of their rights under Article |, Sectid® of the Constitutioof North Carolina.

749. As a direct and foreselsi@ consequence of said deprivations, Plaintiffs
have suffered economic injyrghysical injury, loss of lierty, loss of privacy, and
emotional, psychological, eduaatial, and reputational harm incidental to the loss of the
2006 lacrosse season.

750. Plaintiffs plead this cause of action in the alternativéhénevent that the
City of Durham shoulgbrevail on its argument that tbéher state-law causes of action
pleaded in this compilat are barred in whole or in part by principles of governmental
immunity, which would render the plaintiffstate-law remedies inadequate under North

Carolina law and plaintiffs would posseligect claims under the North Carolina

Constitution.
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PRAYER FOR RELIEF

751. Wherefore, Plaintiffs prajor the following relief:

a. damages, in an amount to beelkshed at trial, as compensation for
injuries to reputation, emotional sufferingast and future economic losses, invasion of
privacy, constitutional deprivations, loss of educational and athletic opportunities, loss of
future career prospects, legal and other egps, and other injuries proximately caused
and enhanced by defendants’ wrongful conduct;

b. damages, in an amount to be established at trial, to punish
defendants for fraudulensillful and wanton, and malious conduct; to punish
defendants for outrageous conduct pursuied actual malice that recklessly and
callously disregarded plaintiffs’ physicahd emotional well-being and constitutional
rights; to discourage defendaritom engaging in similar conduct in the future; and to
deter others similarly situated fromgaging in similar wrongful conduct;

C. an award of attorneys’ feand costs, including attorneys’ fees
pursuant to 42 U.S.C. § 1988;

d. an award for reasonable and oasdry costs, expenses, and interest
incurred in pursuit of this action;

e. any other relief deemed just and proper.
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JURY TRIAL DEMAND

Plaintiffs hereby request a triay jury on all claims so triable.

February 22, 2010 Respectfully submitted,

COOPER & KIRK, PLLC

By:

/sl Charles]. Cooper

Charles J. Cooper
ccooper@cooperkirk.com
DavidH. Thompson

BrianS. Koukoutchos
NicoleJoMoss(N.C. Bar# 31958)
nmoss@cooperkirk.com

David Lehn

1523New HampshireAvenue, NW
Washington, DC 20036

Tel. (202) 220-9600

and-

THOMAS, FERGUSON & MULLINS, L.L.P.

By:

/s/William J. Thomas

William J. Thomas|I (N.C. Bar# 9004)
thomas@tf mattorneys.com

119 East Main Street

Durham, NC 27701

Tel. (919) 682-5648

Attorneys for Plaintiffs
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