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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICTOF NORTH CAROLINA

EDWIN A. BENNETT, JR., )
Petitioner, ))

V. )) 1:09CVv647
STATE OF NORTH CAROLINA, et al., 3 )

Respondents. )

MEMORANDUM OPINION AND ORDER

Catherine C. Eagles, District Judge.

Petitioner Edwin A. Bennett, Jr., a prisoner of the State of North Carolina, seeks a writ of
habeas corpus pursuant to 28 U.8.€2254. The Court has reviewtt petition and the matters
of record and concludes that Miennett is not entitled to relief.

. Procedural Background

On July 18, 2008, in the Superior CourtRdndolph County, Mr. Beett pled guilty,
pursuant tdNorth Carolina v. Alford, 400 U.S. 25 (1970), to foupants of attempted first-degree
murder and one count of first-degree barglin cases 06 CRS 57360, 06 CRS 57255, and 07 CRS
31. (Doc. 10-2.) He was sentenced to tlu@esecutive prison terms of 94 to 122 months.

(Doc. 10-3.) The first of these was concurneith a shorter sentence that Mr. Bennett had

received in Alamance County.ld. Mr. Bennett did not appealshconvictions or sentences.

'Prison records from the North Carolina Depeent of Correction reflect that the
Alamance County sentence was for twenty-set@rorty-two months for a second-degree
kidnapping conviction. That sesice expired on October 26, 2010. See
http://www.doc.state.nc.us/offendefsearch for‘Edwin A. Bennett last completed Nov. 21,
2010). The Alamance County conviction and sentaneeanot challenged as part of this case.
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Mr. Bennett thereaftefiled a motion for appropriate relief in Randolph County, seeking
post-conviction relief pursuant to state statu{®oc. 10-4.) That madn was summarily denied
on May 8, 2009. (Doc. 10-6.) Mr. Bennett tremught a writ of certiorari from the North
Carolina Court of Appeals. (Doc. 10-7.) Thias also denied. (Doc. 10-11.) Mr. Bennett
next turned to this Court sealg habeas corpus relief. Ikwing a procedurally deficient
petition, Mr. Bennett filed a proper one. (Dots5.) Respondents aMt. Bennett have both
filed motions seeking summary judgment. (Docs. 9, 13.) The para®ns for summary
judgment are now before the Court for decision.

[I. Facts

On October 23, 2006, police responded teported shooting in Randleman, North
Carolina and found three wounded victims. (Docal3.) Gina Johnson had been shot once in
her upper right thigh.ld. Her twelve-year-old daughter Mied had been shot just above the
knee of her left leg, in the elbow bér right arm, and in her backd. Ms. Johnso's
fifteen-year-old son, Brandon, had been shdtdth hands and through his lower jawd. All
were airlifted to the hospital and survived.

Gina Johnson testified at Mr. Bennett's senieg hearing that MiBennett had been her
boyfriend and that he had a gamdiationship with her family. Id. at 45. In October of 2006, he
began to get “too controlling,” leading to whskte thought was an amicable break-up the day
before the shootingsld. at 45-46. However, the next night, Ms. Johnson awakened to find Mr.
Bennett in the bedroom of her apartment after he used his key to ¢dtat.46. When Ms.
Johnson first saw Mr. Bennett, he held two knives &vo ice picks in hifands and had been cut
across the faceld. at 46-47. He said, “LooWhat that bastard did.”ld. at 47. Initially

confused, she learned that Mr. Bennett wagtiefigto a man who livedcross the streetld. at
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47-48. Mr. Bennett then put theikes and ice picks in his pket and pulled out a gunld. at

48. Ms. Johnson and Mr. Bennett argued for a befere Mildred entered the room and saw the
gun. Id. Mildred then awakened Brandon dmath children came down the hallwayd. at
48-49. Mr. Bennett saw them and threatenddltthem while putting the gun to Mildrésihead.

Id. at 49. The children left the roomld.

Mr. Bennett forced Ms. Johnson out of tkem and down the hallwahitting her in the
back of the head with the gund. They went to the living room where Ms. Johrisdrother,
Ronald, was asleep on the couchd. Mr. Bennett pushed Ms. Johnson onto Ronald. Mr.
Bennett noticed the front door was open, realizattildred and Brandon had left the apartment,
and went outside.ld. Ms. Johnson heard gunfire and saw flashkk. When Ms. Johnson
went to the door, Mildredeturned to the apartment and felt@the porch. Ms. Johnson told her
to play dead. Id. She then saw Mr. Bennett approagand dragged Mildred insideld. at 50.
Ms. Johnson tried to close the door, but MmBett put his hand inside and fired the gural
Mr. Bennett came inside, and there was a strugége. When it looked like Mr. Bennett was
about to shoot Mildred again, Ms. Johnson stepped in front of Mildred and was shot in the leg.
Mr. Bennett then walked out of the apartmemtl. Ms. Johnson looked out of the window and
saw her oldest son Scottie, who tiveext door, on the sidewalkld. at 51. Mr. Bennett pointed

the gun at Scottle face as Ronald pulled Miohnson away from the winddw.Id.

“Scottie reported to the police that heafd shots, came outside, and confronted Mr.
Bennett. (Doc. 21 at 16.) MBennett pointed the gun at Scatiéace and pulled the trigger.
Scottie heard a “click,” buhe gun did not fire.Id. Mr. Bennett then left the scendd. A nine
millimeter semi-automatic handgun was recovdrerh the glove compartment of Mr. Benngtt
ex-wife's car. Id. at 19.



Mildred also testified. Her testimny was consistent with Ms. John&grbut with the
following additional relevant facts. Mildred testified that she ran to Stokteise when she left
the apartment, but that she could not get him to wakeldpat 60. Mr. Bennett came out of Ms.
Johnsots apartment, pulled out the gun, arattstd shooting at Mildred and Brandbnld. at
60-61. Her last memory of the night was of falling onto Ms. JoHagmrch. Id. at 62.

Mr. Bennett presented a mentalalth expert and several cheter witnesses at sentencing.
The character witnessesgeally testified that hevas of good character ahhe was generous and
hard-working, and that he had put forth an exttamary effort in caring for his family over the
years. They also testified that he was umehenense stress and takingany medications at the
time of the shootings. A psychologist who exaea Mr. Bennett after thshootings confirmed
that Mr. Bennett had a history offglession and an anxiety disordeld. at 26-27. Mr. Bennett
was taking a number of prescription medioas which “would compete with each otherld. at
27. He suffered a “breakdown” leading to “a vimgnse pattern of bad havior . . . in Randolph
County followed by, within hours, other behavior in Alamance Couthtyd. at 27-28.

[11. Mr.Bennett’s Claims

Mr. Bennett raises three claims for reliehiis Amended Petition. First, he alleges that
the prosecutor violated his rights under the Fourteenth Amendment to the Constitution by
promising concurrent sentences with a maximuta gentence of 125 monthmsprison if he pled

guilty, but then allowing Mr. Bennett to be sertted to 282 to 366 months in prison. (Doc. 5.)

Brandon ran away when Mr. Berthstarted firing and was abte make it to a nearby
friend's house after beindnst. (Doc. 21 at 18.)

“The “other behavior” in Alamance County lexithe kidnapping chge and conviction in
that county. Mr. Bennett apparently kidnappésiex-wife immediately following the shootings
in Randolph County. (Doc. 10-5at 17.)



Second, Mr. Bennett claims he received ineffecssistance of counsel because his attorneys did
not object to his sentence being greater thampsed, did not object tile victims in the case
testifying, did not question the victims, chdt place Mr. Bennett on the witness stand at
sentencing, misled Mr. Bennett about the ®ohthe plea bargain, and were generally
unprepared. Id. Finally, he claims that his guilty pleaimnsalid because he pled guilty believing
that he would receive a maximum of 125 monthgrison and that his victims would not have to
take the witness standld.

IV. Standardsof Review

Because Mr. Bennett raised these clainfereethe state courts where they were
adjudicated on the merits, this Court mysplg the deferential andards of 28 U.S.&.2254(d).
That statute precludes habeasafah cases where a state court has considered a claim on its merits
unless the petitioner shows that the “decisios w@ntrary to or involved an unreasonable
application of clearly establisidederal law as determined byetbnited States Supreme Court”
or the state court decision “was based ommeasonable determination of the factsSte 28
U.S.C.§ 2254(d);Cullenv. Pinholster, _ U.S. __ , 131 S. Ct. 1388, 1398 (2011). State
court findings of fact are preswmi correct unless rebutted by c¢laad convincing evidence. 28
U.S.C.§ 2254(e)(1).

Here, the substance of Mr. Benrettlaims was raised in higotion for appropriate relief
in state court and the claims were denied on thenits. It is true tat the order denying the
motion for appropriate relief was of a summary matwithout much discussion of the claims or
issues. Nevertheless, it was a decision omiets and is entitled to deference becgi8254's

standards apply even where thatstcourt does not cite to fedelawv or explain its reasoning.



Early v. Packer, 537 U.S. 3, 8 (2002) (rulingdhstate court need noteirelevant Supreme Court
cases for decision to merit deferencseg Bell v. Jarvis, 236 F.3d 149, 158 (4th Cir. 2000).

V. Discussion

A. Claim One

Mr. Bennett first alleges that the prosecutohis case breached his plea agreement by
promising that Mr. Bennett woukkrve concurrent sesrtces with no more #m 125 months if he
pled guilty, but then allowing hiro be sentenced to far more &ém “[W]hen a plea rests in any
significant degree on a promise or agreement of theeputsr, so that it can lsaid to be part of
the inducement or consideration, sygchmise must be fulfilled.” Santobello v. New York, 404
U.S. 257, 262 (1971). Where the contents oka plargain are at isswegurts will apply the
traditional principles of contractUnited States v. McIntosh, 612 F.2d 835, 837 (4th Cir. 1979).
Unless the agreement is ambiguous, parole evidecdirsarily inadmissible to vary the terms of
an otherwise definite agreemenHartman v. Blankenship, 825 F.2d 26, 29 (4th Cir. 1987).

The terms of Mr. Benné#t plea agreement were writtentaa Transcript of Plea form and
were unambiguous. The agreement plainly stitatdMr. Bennett would plead guilty to four
counts of attempted first-degree murder and one count of first-degigerputhat the burglary
charge would be consolidated with one attehpbeirder charge for aéencing, that sentencing
would be left to the discretion of the judge, dmak the state would make recommendation as to
punishment beyond presenting a factual basigaggknting victim testimony on punishment.
(Doc. 10-2.) The form did not contain any proengs concurrent sentences or limit the maximum
punishment to 125 months of imprisonment. fdct, it noted that Mr. Bennett faced up to 2149
months of imprisonment beforeetltonsolidation of the burglary alge was taken into account.

Id. Consolidation of that charge redudbd potential maximum to 1920 months.
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Mr. Bennett supports his claim with numerousdsdtiits from himselfhis friends, and his
relatives. This proffered evidence ruafsul of the parol@vidence rule itdartman. Further,
even if the affidavits could be considered, nohéhem claims thahe persons signing the
affidavits ever heard the prosecutor make tloenise alleged by Mr. Bennett. Instead, they claim
only that Mr. Bennel$ attorneys said that they had mad#eal with the prosecutor to limit Mr.
Bennetts sentence.

In the end, no evidence in the record reflecis Mr. Bennett or angf his witnesses ever
heard the prosecutor make a promise of conotisentences or a 125-mth maximum sentence.
On the other hand, there is cleaidewce in the Transcript of Pléarm that the terms of the plea
agreement did not include promises of conarsentences or a 125emth maximum. This
agreement was initialed by the prosecutor and pletedhe record. It stands as the prosecsitor
only statement as to the terms of thegphgreement and it contradicts Mr. Berisethsupported
claim. Given this record, the Court cannot 8t the state court’s palication of Mr. Benne'$
motion for appropriate relief waontrary to, or an unreasonalalpplication of, applicable
Supreme Court law. Likewise, the extent that the denial of the motion for appropriate relief
rested on an implied factual finding that the pmgor did not make the alleged promise, Mr.
Bennett has not rebutted that findingatgh clear and convincing evidence.

B. Claim Two

Mr. Bennetts next claim is that he received figetive assistance of counsel because his
attorneys (1) did not object whéme terms of the plea bargain wewa followed at sentencing, (2)
did not object when the victims weecalled to testify, (3) did natttempt to question the victims,
(4) did not call Mr. Bennett to testify at sentergi(5) lied to Mr. Bennett and his family about the

terms of the plea bargain, and (6) were gdlyeuaprepared and unresponsive at sentencing.
7



In order to prove ineffectivesaistance of counsel, a petitiomaust establish, first, that his
attorney’s performance fell beloawreasonable standard for defense attorneys and, second, that he
was prejudiced by this performancé&ee Srickland v. Washington, 466 U.S. 668 (1984). A
petitioner is not entitled ta hearing based upon unsupportahclusory allegations.See
Nickersonv. Lee, 971 F.2d 1125, 1136 (4th Cir. 1992) (in ortkeobtain an evidentiary hearing a
habeas petitioner must come forward with s@weence that the claim might have merit),
abrogated on other grounds as recognized in Yeatts v. Angelone, 166 F.3d 255, 261 n.4 (4th Cir.
1999).

The petitioner bears the burden of affitmaly showing deficient performanceSee
Spencer v. Murray, 18 F.3d 229, 233 (4th Cir. 1994). Tosv prejudice following a guilty plea,

a petitioner must establish that thera i®asonable probability that but for coutssallegedly
deficient conduct, he would not have ptadity but would have gone to trialHill v. Lockhart,

474 U.S. 52, 59 (1985)f. Lafler v. Cooper, _ U.S. __, 132 S.Ct. 1376, 1384 (2012)
(holding that the defendant must show the outcofitee plea process would have been different
with competent advice.). The Couonust determine whether “a dsicin to reject the plea bargain

would have been rational under the circumstancd2adilla v. Kentucky, U.S. , , 130

S. Ct. 1473, 1485 (2010) (citirRpe v. Flores-Ortega, 528 U.S. 470, 480, 486 (2000)). This
determination is an objective omich is “dependent on the likeoutcome of a trial had the
defendant not pleaded guilty.Meyer v. Branker, 506 F.3d 358, 369 (4th Cir. 2007).

Several of Mr. Bennét ineffective assistance of counsklims are either too conclusory
to proceed or fail in short order. His firdkegation, that his attorneydid not object when the
terms of the plea bargain were fatowed at sentencing, is onetbiese. As already discussed in

conjunction with Mr. Bennét first claim, the terms of th@ea bargain, as reflected on the
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Transcript of Plea form, were followed exactlysahtencing. Therefore, his attorneys had no
basis for any objection. They did not err by abjecting and also didot prejudice Mr. Bennett
by not raising a meritless objection. The same isfouthe claim that they did not object to the
victims' testimony. The record shows that the flaggain explicitly allved the prosecution to
put the victims on the stand for sentencing purposEsere were no grounds for any objection.

Mr. Bennetls next two ineffective assistanceaoiunsel claims, as well as his sixth
allegation, are all conclusory. MBennett states that his atteys should have questioned the
victims, but does not specify what questions sthtiave been asked explain how they would
have aided his cause. Likewise, he claimshisattorneys should hapet him on the stand to
testify after the victims had tesatl, but does not state what pur@disis would have served. Mr.
Bennetts contention up to the time of his plea @edtencing was that he had no memory of the
events surrounding the shootingtbé victims. Indeed, although Mr. Bennett claimed in his
motion for appropriate relief that ted partially recovered his mergohe still stated that, as of
his sentencing, he had no memory of the events in question. (Doc. 10-4 at3.) Therefore, itis not
clear how his testimony could have in any wayrtered or contradicted the testimony given by
the victims.

Next, Mr. Bennett states that his attornexse “not prepared” and “unresponsive” at
sentencing. In general, he has gen any real detail as toishclaim, much less supported it
with evidence. The one possible exception is a statement in Mr. Bersugtporting brief filed
in conjunction with his Motion foSummary Judgment. (Doc. 146¥.) There, he makes an
allegation that his attorneyailed to subpoena Ms. John$®brother Ronald and an alleged drug
dealer who lived across the stredd. Mr. Bennett claims that they may have been part of the

reason he was angry on the night of the shootirigis. Mr. Bennett has not presented evidence of
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what those witnessegstimony would have contained other th@speculate that they might have
provided a motive for the shootings. It is not clleaw this would have helped his case in any
event given that he only chased and shot uadrahildren and adults who were not involved in
any dispute Mr. Bennett may havedhaith Ronald or the neighbor.

Mr. Bennetts remaining ineffective assistance otiosel allegation, and the main focus of
his claim, is that his attorneys intentionallymistakenly led him to believe that he faced
concurrent sentences with a maximum prison timE2&f months. He adds that he was also told
that his victims would not have to testify if he pled guilty and that he wished to spare them having
to relive the crimes. Mr. Bennett relies on tiffedavits of family and friends to support his
contentions. Taken as a whole, #fdavits indicate that Mr. Benné&ttattorneys told him and
his family that a deal had been made with thesecutor, that the prosecutor had talked with the
sentencing judge, that Mr. Bennett would face no rtteaa 125 months in prison if he pled guilty,
and that the victims would ntake the stand to testify.

Respondents oppose the consideration of wiastese affidavits. They note that,
although several of the affidavits are in the statetrecord, most are dated after the denial of Mr.
Bennetts motion for appropriate relief by the trialwet. Respondents state that the affidavits
were added during Mr. Bennstattempt at receiving a writ of certiorari from the North Carolina
Court of Appeals. They arguieat the affidavits we not properly presented for a full round of
review in the state courts andethfore, cannot be considered bigtGourt. (Doc. 15 at 2-3.)
They also point out that Mr. Benhéas presented a number of affida for the first time in this
Court and they seek to have th@dfidavits excluded for similaeasons. Even considering all of

Mr. Bennetts affidavits, they make no differea in the outcome of the case.
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All of the affidavits say, in one way or anoththat Mr. Bennett's lawyers told the affiant
that Mr. Bennett’'s plea agreemdintited his exposure to a long poisterm. For example, in the
two affidavits which were clearly before the MAcourt, Clarence Alvin Owe Jr., states that he
and his father were told on twopsegate occasions by one of Mr. Bentsetittorneys that Mr.
Bennett would receive a sentence of “125 monthE0 years 8 months” if he pled guilty, (Doc.
10-5 at 7), and Clarence A. Owen,,States that he was told thiahir. Bennett pled guilty “his
sentences would run concurrently with a maximum wfnE0 years 8 months.” (Doc. 10-5 at 8.)

In connection with this action, Mr. Bennett has supplied a new affidavit from himself, in
which he avers that he did not understand the “opattire of his plea baagn because he was not
given his medicine for attention deficit disorderilhn jail. (Doc. 1-1 at 15.) He also swears
that if he had known the judge hidd discretion to sentence himrasdid, he would have gone to
trial rather than accept the plea offeld.

Mr. Bennett has raised a substantial issu® aghether his attorney’s performance fell
below a reasonable standard for defense attornéysould not be ppropriate for Mr. Benne#
attorneys to have misrepresentkd terms of a plea agreement teitltlient. An attorney must
correctly inform the defendant of theelit consequences of his plea. Beded Satesv.

Gordon, 156 F.3d 376, 380 (2d Cir. 1998pycock v. Sate of N.M., 880 F.2d 1184, 1186 (10th
Cir. 1989). The affidavits submitted to the stzdert in connection with the MAR raise a factual
guestion about whether defense counsel accuredelyeyed the terms of the plea agreement.

On the other hand, there is the unambiguonguage of the writteplea agreement, Mr.
Bennett’'s written statement that the written ple@ament was his “full” agreement, (Doc. 10-2 at
3), and similar statement to the trial judge undéin.oaSome of the affidavits, including some of

Mr. Bennetls, reference the attorneys stgtthat the plea offer was for an “open” plea. This is
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consistent with a plea where the sentencingguegains sentencing discretion, rather than one
where a particular range has begmneed upon. In other words, it is exactly the plea reflected by
the written Transcript of Plea and is consisterihwhe actions of defense counsel, the prosecution,
and the judge at Mr. Bennett's plea and sentencilt may have also been the attorneys’
expectation that they could successfully arguedoicurrent sentences. \@eal courts have held
that “[a] miscalculation oerroneous sentence estimation by defense counsel is not a
constitutionally deficient perfornmae rising to the level of inefttive assistance of counsel.”
United Statesv. Gordon, 4 F.3d 1567, 1570-71 (10th Cir. I®dqcollecting cases).

The Court need not resolve thiscertainty. Even if the Cowmwere to conclude that Mr.
Bennett had produced evidence oficdent performance, Mr. Bennattust still show prejudice.
In doing this, Mr. Bennett faces at least two hurthes he cannot clear. First, he would need to
show that a reasonable defendarttigisituation, if hainderstood that he fad¢he possibility of
consecutive sentences, would have goneabrather than accept the plea bargaldill, 474 U.S.
at 60;Meyer, 506 F.3d at 369-370. Mr. Bennett states fieatvould have gone to trial if he had
known he could get consecutive sentences. Howheeatpes not explain why this would have
been at all reasonable giver tsituation he faced. As notpckeviously, although Mr. Bennett
later claimed to have recovered some of his memories of the night he committed his crimes, he
maintained at the time of his plea that he cawltiremember anything. Thus, he could not have
taken the stand at trial or helpkid attorneys challenge the staémts of the eyewitnesses to the
crimes. Mr. Bennett’s victims, some of whom testifas part of his senteing just as the written
plea bargain stated they couldd demember his crimes and gdestimony that would have been
devastating at any trial. Mr. Bennett’s fornggnfriend and her dauget testified that Mr.

Bennett entered their home at night, threatemelddchased them with a gun, and shot at them.
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There is absolutely no reasonaptespect that a trial would havesulted in anything other than
convictions on the same charges to which Mr. Bennett pled uilty.

Moreover, there is no reasonlielieve that Mr. Bennett'sentences would have been
lower after atrial. In fact, they could well haween higher if the fourthttempted murder charge
or consolidated burglary chargentences were made consecutive, if all of the sentences were
made consecutive to Mr. Bennett's sentenc&lamance County, or if #nprosecution argued for
higher sentences or for a higher sentencing rangeit was, Mr. Bennett received partially
consecutive sentences after plegdjuilty. More importantly, albf the sentences were in the
mitigated range of possible sentences for his ctim@oc. 21 at 107-09.) There is a substantial
possibility that Mr. Bennett's total senteneeuld have been higher following a trial.

In the end, Mr. Bennett’s options were to eithccept the plea offer with sentencing left to
the discretion of the judge (an option which reed some sentencing exposure, did not allow the
prosecution to argue for a higher sentence, andged\at least a chance for concurrent sentences)
or to go to trial with a near dainty that he would be convicteahd face sentencing with the real
risk of a worse outcome. Any reasonable pergonld make exactly thehoice that Mr. Bennett
did make and accept the plea offer.

The other insurmountable obstacle for MrnBett is that there is no prejudice from
counsel’s allegedly inaccurate sentence or panadictions where theourt cured any alleged

defect by providing the proper informatiortee U.S. v. Foster, 68 F.3d 86, 88 (4th Cir. 1995).

°Mr. Bennett points to matters such as hisgilsle motives in entering the home or what
may have caused him to be upset and argue vatexagirlfriend. These things are irrelevant to
his guilt or innocence. Whatever sparked the intdidibe clear evidence aNable at the time of
Mr. Bennetls change of plea—in fact the only evidence available at that time—was that he
intentionally chased and shot two children, shist ex-girlfriend as sh protected one of the
children, and tried to shoot her adult son in the face.
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Here, the stenographic transcriptvdf. Bennett's change of pldearing reveals that Mr. Bennett
was advised on multiple occasions by the juddesathange of plea hearing that he faced the
potential of more than ten toesen years in prison. The judgesfiasked Mr. Bennett as to each
attempted murder charge whatlhe understood that he was fagiup to 480 months of possible
confinement on the charge. In each instance Bdnnett stated that he understood this. (Doc.
21 at 7-8.) The judge then asked if Mr. Bahnederstood that he glal receive a “maximum
possible punishment [of] 22®nsecutive months” for the burglary chargeld. at 8 (emphasis
added). He again statdtht he understood thisld. Finally, Mr. Bennett was asked if he
understood that his “total maximum exposta@rison by way of [his] plea [was] 2,149
consecutive months.” Id. (emphasis added). He answeadfirmatively. Shortly thereafter,

the judge instructed Mr. Bennett'ftlisten carefully” andthen read the terms of the written plea
agreement, including the ones stating that “[s]ecitey will be left tothe discretion of the

presiding judge” and that “[tjhe State will make no specific recommendations towards sentencing
other than . . . presenting a faak basis and presenting the victinestimony on punishment.”

Id. at 9. Mr. Bennett affirmed that this was theesmgnent he was entering before also stating that
no other promises or threats had been maldk at 9-10.

Based on this record, any misomunication by counsel was nedhan amply cured by the
judge presiding over the changkeplea. For this reason, ahdcause Mr. Bennett cannot show
that a reasonable person in his position wowldhave accepted the plea bargain as he did, Mr.
Bennett cannot show the prejudice required@ickland. This also means that the state courts’
rejection of the claims raised in his motion &mpropriate relief was nabntrary to or an
unreasonable interpretation@fickland. Mr. Bennett's ineffective assistance of counsel claim

will be denied.
14



C. ClaimThree

Mr. Bennett’s third, and final, alm for relief is that higuilty plea was not knowing and
voluntary because he did not understand thaabed the possibility of consecutive sentences
totaling nearly twenty-five yearin prison or that his victimwould testify at sentencing.
“Because a plea of guilty is a solemn, judi@dmission of the truth dhe charge, a prisorisr
right to contest it is usually, babt invariably, foreclosed.”Via v. Superintendent, Powhatan
Correctional Center, 643 F.2d 167, 171 (4th Cir. 1981) (citiBtackledge v. Allison, 431 U.S. 63
(1977)). In order to collaterallgttack a guilty plea, a petitionmust present valid reasons why
his statements at the time of piea should not be accepted as trud. at 172;see also Edmonds
v. Lewis, 546 F.2d 566, 567-568 (4th Cir. 1976). Therefasean initial matie the Court must
look to see whether Mr. Bennett's claims confligthahis statements at the time of his plea and, if
so, whether Mr. Bennett has giverigaeasons for the discrepancyd. at 171-172. “Absent
clear and convincing evidencettee contrary, a defendantbsund by the represtations he
makes under oath during a plea colloquy-ields v. Attorney Gen. of Md., 956 F.2d 1290, 1299
(4th Cir. 1992) (citindBlackledge, 431 U.S. at 74-79;ittlev. Allsbrook, 731 F.2d 238, 239-40 n.2
(4th Cir. 1984))see also Walton v. Angelone, 321 F.3d 442, 462 (4th Cir. 2003).

Mr. Bennett’s claim of an unknowing or involiamy plea fails for some of the same
reasons as his previous claim. As alreadguised, the judge who accepted his plea told him
multiple times that he faced the possibility of consecutive sentences and/or far more than ten to
eleven years in prison. In each instance, Mnrigdt stated under oath that he understood this.
He was also accurately told ana thritten plea Transcript of Plearfo that he signed stated that
sentencing would be in the distom of the judge and that thectims could testify. He stated

under oath that this was the agment between himself and the State. In order to challenge his
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plea, Mr. Bennett would have pvesent clear and convincing eertte that he did not actually
understand the things that &&ore he did understand.

Mr. Bennett has produced no such evidenét has, of course, submitted the multiple
affidavits from his friends and family. Howevéhngy really only serve as evidence that Mr.
Bennett’s attorneys may not have adequatebfagned the penalties MBennett faced if he
signed the plea agreement. Tm@ambiguous terms of the Trangtiof Plea form, along with the
presiding judges multiple questions regarding the potengalgth of sentence at the plea colloquy
would have dispelled any confusion.

Mr. Bennett also claims that he could notderstand the plea proceedings because he had
not been given his medicine for Attention Defidisorder and was beirgjven “substitute drugs
for Bi-Polar disorder and severe depression.”oq4 at 5.) However, he has made only a bald
statement that he needed such medication, thaath@ot received it, artiat the medication he
did receive was not effective. He has nasanted clear and convincing evidence that any
medication problems so reduced his mental aliigg he could not understand the proceedings.
The written and stenographic trangtsifrom his plea hearing revehht he was able to read and
write on a college level. Further, the trans&ipttheir entirety revealo problems with Mr.
Bennett understanding or answering the juslgeestions. His answers were focused and
coherent throughout.

Based on the transcript, it is matrprising that the state court denied Mr. Bennett’s motion
for appropriate relief. The denial was not comntta, or an unreasonable application of, Supreme
Court precedent. Therefore, Mr. Bennett is naitled to relief in this Court either. His third
claim for relief will be denied. This alsneans that Mr. Bennett’'s Motion for Summary

Judgment will be denied, while Respondents’ will be granted.
16



IT ISTHEREFORE ORDERED that Respondents’ Motion for Summary Judgment,
(Doc. 9), is granted, that MBennett’s Motion for Summary Judgnte(Doc. 13), is denied, and
that the Habeas Petition, ¢D. 1), and Amended Habeadiien, (Doc. 5), are denied.

This the 10th day of December, 2012.

y/ o,

UNITED STATESDISTRISTJOBRGE

17



