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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

GRIER E. GUSTAFSON, )
)
Plaintiff, )
)
V. ) 1:10CVv833
)
CAROLYN W. COLVIN, )
Acting Commissioner of Social )
Security, ! )
)
Defendant. )

VEMORANDUM OPI NI ON° AND ORDER

THOMAS D. SCHROEDER, District Judge.

Plaintiff Grier E. Gustafson brought this action pursuant to
Sections205(g) and1631(c)(3)ofthe Social Security Act,asamended
(42U.S.C. 88405(g) and1383(c)(3) ) (the“Act”),toobtainjudicial

review of a final decision of the Commissioner of Social Security

denying her claims for Disability Insurance Benefits ( “DIB” ) and
Supplemental Security Income ( “SSI” )under,respectively, Titlesll
and XVI of the Act. The parties have filed cross - motions for

judgment, and the administrative record has been certified to the
court for review : For the reasons set forth below, the
Commissioner’s motion will be granted, Gustafson’s motion will be

denied, and this case will be dismissed.

1 CarolynW. Colvin became the Acting Commissioner of Social Security on February
14,2013. PursuanttoRule 25(d) ofthe Federal Rules of Civil Procedure, Colvin
should be substituted for Michael J. Astrue as the Defendant in this suit. No
further action need be taken to continue this suit by reason of the last sentence
of section 205(g) of the Social Security Act, 42 U.S.C. § 405(Q).
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PROCEDURAL HI STORY

Gustafson applied for DIB and SSI on July 21, 2005, 2 alleging
a disability onset date of June 30, 2001. (Tr. at 47-51.) 3 The
applications were denied initially (Tr. at 33, 41 -45) and on
reconsideration(Tr. at 31,36 -38),and Gustafson requestedahearing
de novo before an Administrative Law Judge ( “ALJ” ) (Tr. at 34).

Present at the hearing, held on January 21, 2009, were Gustafson,

herattorney, and avocational expert( “VE”). (Tr. at669-91.) On
May5,2009,theALJdeterminedthat Gustafson wasnotdisabledwithin
themeaningofthe Act. (Tr. atl2- 24.) OnSeptember21,2010,the
Appeals Council denied Gustafson’ s request for review, thereby
makingtheALJ ' sdeterminationthe Commissioner " sfinaldecision for

purposes of judicial review. (Tr. at 7-10.)
In making this disability determination, the ALJ made the
following findings later adopted by the Commissioner:

1. [Gustafson ]meetstheinsuredstatusrequirementsof
the . .. Act through December 31, 2002.

2. [Gustafson] has not engaged in substantial gainful
activity since June 30, 2001, the alleged onset date (20
CFR 404.1571 et seq.,and 416.971 et seq.).

2 Gustafson filed her first application for DIB and SSI on July 29, 2002. (Tr.
at52 -54.) Afterthat application was denied initially on October 2, 2002, she
did not pursue it further. (Tr. at 15, 33, 41 -45)

3 Transcript citations refer to the Administrative Transcript of Record filed
manually with the Commissioner’s Answer (Doc. 12).
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3. [Gustafson ] has the following severe impairments:

Bipolar Disorder; Anxiety; Depression; Post-Traumatic
Stress Disorder; History of Polysubstance Abuse in

Remission; Disorder of the Lumbar Spine, Status Post

Surgery; and History of Seizures (due to drug abuse) (20
CFR 404.1520(c) and 416.920(c)).

4. [Gustafson ] does not have an impairment or
combination ofimpairmentsthat meets ormedically equals

one of the listed impairments in 20 CFR Part 404, Subpart

P, Appendix 1 (20 CFR 404.1525, 404.1526, 416.925 and
416.926).

5. Aftercarefulconsiderationoftheentirerecord,the

undersigned finds that, at all times relevant to this

decision,...[ Gustafson ]ha[d]theresidualfunctional

capacity to perform a nearly full range of light work as

defined in 20 CFR 404.1567(b) and 416.967(b). [She] can
stand and walk for 6 hours in an 8 hour day; she can sit

for 6 hoursin an 8 hour day; she can lift and carry, and

push and pull 20 pounds occasionally and 10 pounds
frequently; she has the following occasional postural

limitations: stooping, bending, kneeling, couching and

crawling; and she must avoid all exposure to hazards in

the workplace (dangerous machinery, working at
unprotected heights). Furthermore, after December 31,

2002, [ Gustafson ] ha [d] the mental residual functional
capacity for unskilled, non - complex, routine, repetitive

mental tasks, in a low - stress, non  -production
environment. Prior to December 31, 2002, [Gustafson]'s

mental impairments were non-severe.

(Tr.at 17-19.)
Inlightofthefindingsregardingresidualfunctionalcapacity
(“RFC” )andthetestimonyoftheVE,theALJdeterminedthat Gustafson

would be able to perform her past relevant work ( “PRW”) as a



dispatcher and as a switchboard operator. (Tr. at 23)
Alternatively, the ALJ found that even if Gustafson were not able

toperformanyofherPRW,otherjobsavailableinsignificantnumbers

existed in the national economy that she could perform. ( Id.)
According ly, the ALJ determined that Gustafson had not been
“disabled,” as defined in the Act, at any time from June 30, 2001,

through the date of her decision, May 5, 2009. (Id.)

1. ANALYSI S

Federallaw “authorizesjudicial review of the Social Security
Commissioner’ s denial of social security benefits. " Hines v.
Barnhart, 453 F.3d 559, 561 (4th Cir. 2006). However, “the scope
of...reviewof[suchanadministrative]decision...isextremely
limited.” Fradyv.Harris,646F.2d 143,144 (4th Cir. 1981). “The
courts are not to try the case de novo.” Oppenheim v. Finch, 495
F.2d 396, 397 (4th Cir. 1974). Instead, “a reviewing court must
uphold the factual findings of the ALJ [underlying the denial of
benefits] if they are supported by substantial evidence and were
reachedthroughapplicationofthecorrectlegalstandard. " Hancock
v. Astrue , 667 F.3d 470, 472 (4 ™ Cir. 2012) (quoting Johnson v.

Barnhart , 434 F.3d 650, 653 (4th Cir. 2005)) (internal brackets

omitted) (setting out the standards for judicial review).



“ Substantial evidence means ‘ such relevant evidence as a

reasonable mind mightaccept as adequate to supportaconclusion.

Hunter v. Sullivan, 993 F.2d 31, 34 (4th Cir. 1992) (quoting

Richardson v. Perales, 402 U.S. 389, 390 (1971)). © It consists of

more than amere scintilla of evidence but may be somewhatlessthan

apreponderance. " Mastrov.Apfel,270F.3d171,176(4thCir.2001)

(quoting Laws v. Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966))

(internal brackets omitted). “If there is evidence to justify a
refusal to direct a verdict were the case before a jury, then there
issubstantialevidence. " Hunter ,993F.2dat34 (quotingLaws  ,368
F.2d at 642) (internal quotation marks omitted).
“In reviewing for substantial evidence, the court should not
undertake to re - weigh conflicting evidence, make credibility
determinations, or substitute its judgment for that of the [ALJ, as
adopted by the Social Security Commissioner]. " Mastro ,270F.3dat

176 (quoting Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 1996))

(internal brackets omitted). “Where conflicting evidence allows
reasonable mindstodiffer astowhetheraclaimantis disabled, the

responsibility for that decision falls on the [Social Security

Commissioner or the ] ALJ.” Hancock, 667 F.3d at 472 (quoting
Johnson , 434 F.3d at 653) (internal bracket s omitted). “Theissue

before [the reviewing court], therefore, is not whether [the



claimant] is disabled, but whether the ALJ ' s finding that [the
claimant] is not disabled is supported by substantial evidence and
was reached based upon a correct application of the relevant law.
Craig, 76 F.3d at 589.

In undertak  ing this limited review, the court notes that in
administrative proceedings, “[@] claimant for disability benefits

bearstheburden of proving adisability. " Hallv.Harris,658F.2d

260, 264 (4th Cir. 1981) . | nthis context, “disability” means the
“inability to engage in any substantial gainful activity by reason
of any medically determinable physical or mental impairment which

can be expected to result in death or which has lasted or can be

expectedtolastforacontinuousperiodofnotlessthan12months.”

Id. (quoting 42 U.S.C. § 423(d)(1)(A)). 4
“The Commissioner uses a five - step process to evaluate
disability claims.” Hancock , 667 F.3d at 472 (citing 20 C.F.R.

88 404.1520(a)(4); 416.920(a)(4)). “Under this process, the
Commissioner asks, in sequence, whether the claimant: (1) worked

duringtheallegedperiodofdisability;(2)hadasevereimpairment;

4 “TheSocialSecurityActcomprisestwodisabilitybenefitsprograms. TheSocial

Security Disability Insurance Program. . . provides benefitstodisabled persons

who have contributed to the program while employed. The Supplemental Security
IncomeProgram...providesbenefitstoindigentdisabledpersons. Thestatutory

definitions and the regulations . . . for determining disability governing these
twoprogramsare,inallaspectsrelevanthere, substantivelyidentical.” Craig,
76 F.3d at 589 n.1 (internal citations omitted).



(3)hadanimpairmentthatmetorequaledtherequirementsofalisted
impairment; (4) could return to h er pastrelevant work; and (5) if
not, could perform any other work in the national economy.” Id.
A finding adverse to the claimant at any of several points in
th isfive - stepsequence  foreclosesadisabilitydesignationandends
theinquiry. Forexample, “ [t]he first step determines whether the
claimant is engaged in ‘ substantial gainful ac tivity.’ If the
claimant is working, benefits are denied. The second step
determinesifthe claimantis ‘severely’ disabled. Ifnot,benefits

aredenied. ” Bennettv.Sullivan,917F.2d157,159(4thCir.1990).

On the other hand, if a claimant carries his or her burden at
each of the first three steps, the claimant is disabled. Mastro,
270F.3dat177. Alternatively, ifaclaimantclears steps one and
two, but falters at step three, i.e., “[i]fa claimant " simpairment
is not sufficiently severe to equal or exceed a listed impairment,
the ALJ must assess the claimant ' s residual functional capacity

(‘RFC’).” Id. at179. ° Step four then requires the ALJ to assess

5 “RFC is a measurement of the most a claimant can do despite [the claimant’s]

limitations.” Hines , 453 F.3d at 562 (noting that administrative regulations

require RFC to reflect claimant’s “ability to do sustained work - related physical
and mental activities in a work setting on a regular and continuing basis . . .

[which] means 8 hours a day, for 5 days a week, or an equivalent work schedule”

(emphasis omitted)). The RFC includes both a “physical exertional or strength
limitation”thatassessesthe claimant’s “abilitytodo sedentary, light, medium,
heavy,orveryheavywork,”aswellas“nonexertionallimitations(mental,sensory,

or skin impairments).” Hall , 658 F.2d at 265. “RFC is to be determined by the
ALJ only after [the ALJ] considers all relevant evidence of a claimant’s
impairments and any related symptoms ( e. g., pain).” Hines , 453 F.3d at 562 - 63.
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whether, based on that RFC, the claimant can “ perform past relevant
work” ; if so, the claimant does not qualify as disabled. Id. at
179- 80. However,iftheclaimantestablishesaninabilitytoreturn
to prior work, the analysis proceeds to the fifth step, wh ich
“requiresthe[Government]toprovethatasignificantnumberofjobs
exist which the claimant could perform, despite [the claimant’s]
impairments.” Hines , 453 F.3d at 563. In making this
determination, t he A LI mustdecide “ whether the claimantis able to
perform other work considering both [the claimant’'s RFC] and [the
claimant’s] vocational capabilities (age, education, and past work
experience)toadjusttoanewjob. " Hall ,658F.2dat264 -65. If,
at this step, the Government cannot carry its “evidentiary burden
of proving that [the claimant] remains able to work other jobs
available in the community, " the claimant qualifies as disabled.
Hines, 453 F.3d at 567.

Inthepresentcase,theALJfoundthatGustafsonhadnotengaged
in substantial gainful activity since heralleged onsetdate. (Tr.
at 18.) Gustafson therefore met her burden at step one of the
sequential evaluation process. At step two, the ALJ furthe r
determined that Gustafson suffered from severe bipolar disorder,
anxiety, depression, post-traumatic stress disorder, a history of

polysubstance abuse in remission, disorders of the lumbar spine



status post surgery, and a history of seizures due to drug abuse. ©

(Id. ) The ALJ found at step three that none of Gustafson’s

impairments met or equaled the severity of any of the disability

listings. (ld.) Therefore, the ALJ assessed Gustafson’s RFC and

determined that she could perform light work with occasi onal
stooping, bending, kneeling, crouching and crawling and no exposure

to dangerousmachinery or unprotected heights . (Tr.at19.) Based

onGustafson’smentalimpairmentsbecomingsevereafterDecember31,

2002, the ALJ added non - exertional limitations of unskilled,
non- complex, routine, repetitive mental tasks, in a low -stress,
non- production environment . ( Id.) As a result of this

determination, the ALJ found at step four of the analysis that

Gustafson could return to her PRW as a dispatcher and switchboard

operator. (Tr.at23.) Alternatively, the ALJfound at step five

thatshe  retainedtheRFCtoperformthejobsofbasketfiller,silver

wrapper and paper inspector, which were available in significant

numbers in the national economy. ( Id. ) Accordingly, the ALJ
concludedthat Gustafson had notbeenunderadisability atanytime

from her alleged onset date through the date of the ALJ’s decision.

(Tr. at 23-24.)

8 The ALJ later clarified at step four that Gustafson’s mental impairments (i.e.,
bipolar disorder, anxiety, depression and post - traumatic stress disorder) were
severe only after her date last insured of December 31, 2002. (Tr. at 19.)
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Gustafson argues that the ALJ erred at steps two and four of
the sequential evaluat ion. ( Doc. 14 at3 -9.) Specifically, she
contends that the ALJ erred at step two by failing to find that her
mentalimpairmentswereseverepriortoherdatelastinsured . (ld.
at3 -6.) Gustafson  furtherallegesthatthe ALJ erred at step four
by findingthat she wascapable of performing her pastrelevantwork
as a dispatcher and switchboard operator. ( ld. at6 -9) The
Commissioner contendsotherwise and urgesthatsubstantialevidence
supports the ALJ’s determination that Gustafson was not disabled.
(Doc. 16 at 4-7.)

A Ment al | npairnents

Gustafson first contends that “[tihe ALJ’s finding that
[Gustafs on]’s mental impairments were not severe prior to her date
last insured is not supported by substantial evidence.” (Doc. 14
at 3.) Gustafson summarizes her mental health treatment from
September1999(precedingheronsetdate)to August2004(post-dating
herdatelastinsuredforDIBpurposes),andarguesthatthisevidence
“establishesthat[her]mentalimpairmentshadbeen presentformany
years prior to her alleged onset day and that they continued
essentially unabated atleast through her date lastinsured.” ( Id
at6.) Citing 20 C.F.R. §404.1520(c), Gustafson asserts that her

mental impairments met the severity test prior to her date last

10



insured because they “significantly interfered with her ability to
maintain regular sustained employment,” and that she was unable to
performjobsasrequired“asaresultofherstruggle withhermental
problems.” (Id.) Thec ourtfindstheseargumentsunpersuasivefor
two primary reasons.

First,  theALJ'sconclusionthatGustafson’smentalimpairments
were not severe prior to her date last insured is supported by

substantial evidence. An impairment is properly categorized as

severe if it “significantly limits” aclaimant’s ability to perform

physical or mental basic work a ctivit  ies. See 20 C.F.R.
88 404.1520(c), 416.920(c). The ALJ discussed the matter as
follows:

With regards to the claimant’s mental impairments, the
medical evidence of record reveals that the claimant has
a long standing history of mental health treatment for
multiple impairments, including bipolar disorder,
anxiety, depression, post traumatic stress disorder, and
apasthistory of polysubstance abuse (nowin remission)

The records show that the claimant was treated in local
emergency rooms in 2001 and by a psychiatrist, S. Prasem
[sic] ’ Reddy, MD, with medication management. Due to an
increase in her ongoing symptoms, the claimant sought
treatment at the Guilford Center in July of 2002.

Prior to December 31, 2002, the claimant’'s mental
impairmentswerenon - severe,becausetherecordsshowonly

" The ALJ mistakenly referred to the psychiatrist who treated Gustafson in 2001

as “S. Prasem Reddy, MD.” (Tr. at 20.) In fact, Keshavpal Reddy, MD, treated
Gustafson in2001( see Tr.at242 - 48),andadifferentpsychiatrist, Sundar Reddy
S. Pasem, MD, treated Gustafson later in 2005 ( see Tr.379 -91)
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a few emergency room visits for mental health treatment,

and only 3 months of psychiatric treatment by Dr. Reddy.
During this time period the claimant did not seek or

receive regular mental health treatment. Moreover,

during the emergency room visits in 2001 and earlier,

alcohol and cocaine were found in the claimant’s sys tem.

The state agency psychiatric consultant, Alejandro

Vergara, MD, completed a psychiatric review form and a

mental residual functional capacity assessment for the

claimant dated January 25, 2006. . . . Dr. Vergara. . .

determined . .. that there was insufficient psychiatric
evidence prior to the claimant’s date last insured of

December 31, 2002, to establish any severe mental
impairment. The undersigned agrees with Dr. Vergara’'s
assessment, because it is supported by the clinical

psychiatric evidence of record.

(Tr.at 20-22) (internalcitationstothe administrative transcript

omitted). The ALJ ’'s description of Gustafson’s mental health
treatmentfrom 1999t02002is correct,(see  Tr.at1l9  8-233,238 -48,
294-306) , as was his summar y of Dr. Vergara’s findings ( see Tr.at
548-61). Notably,0 ther stateagencyconsultant s inadditiontoDr.

Vergara found insufficient evidence of a mental disorder prior to

Gustafson’s date lastinsured dueto her failuretoattenda mental
consultative examination or otherwise cooperate with the agency and

respond to inquiries. (See Tr. at 521-39, 566-79, 584-98.) This

evidence certainlyqualifiesas substantialinnature tosupportthe

ALJ’'s conclusion that Gustafson’s mental impairments did not

12



significantly limit her ability to perform basic work activities
prior to date last insured.
Second, and equally as significant, even if the ALJ erred by
finding Gustafson 'Ssmentalimpairments non - severe priorto herdate

lastinsured, any such error is harmless. See Fisherv. Bowen, 869

F.2d1055,1057 (7th Cir.1989) (“No principle ofadministrative law
or common sense requires us to remand a case in quest of a perfect
opinionunlessthereis reasonto believe thatthe remand mightlead

toadifferentresult.” ); Morganv.Barnhart ,142F.App’x716, 722-23

(4th Cir. 2005); Bishopv.Barnhart, 78 F. App’x 265, 268 (4th Cir.

2003). Even considering Gustafson’s mental impairments as severe

after herdatelastinsured andinc | udingadditionalnon -exertional
limitations in her RFC, the ALJ still found that she retained the

ability to perform her PRW, afindingwhich, as discussed more fully

below, is also supported by substantial evidence.

B. Past Rel evant Work

Gustafson nextargues that “[tlhe ALJ’s finding that | she]can
perform her past relevant work as a dispatcher and switchboard
operatorisnotsupportedbysubstantialevidence.” ( Doc. 14at6.)

She again catalogues her mental health treatment from August 2003
through December 2008 ( id. at6 -9), and conclusorily states that

“[tlhe above cited evidence establishes that [her] mental problems

13



and the symptoms she experiences preclude her from performing work
activity on a regular sustained basis” ( id. at9). Gustafson
maintains that “the variability of [her] symptoms” prohibited her
from “maintain[ing] a regular work schedule,” “be[ing] present on
a day to day basis , " or “maintain[ing] attention and concentration
well enough to complete job tasks in a timely manner.” ( Id.) The
court disagrees.

When assessing Gustafson’s RFC, the ALJ concluded that after
her date lastinsured, Gustafson could perform light work involving
occasional postural activities, no exposure to job hazards, and
“unskilled ,hon -complex, routine, repetitive mental tasks in a low
stress,non - production environment. " (Tr.at 19)) The ALJthen
relied upon a VE who testified that Gustafson’s PRW as a dispatcher

corresponded to the position “Dispatcher” in the Dictionary of

Occupational Titles (“DOT") ,222.587 -038, andthat Gustafson’'s PRW

asaswitchboardoperatorcorrespondedto DOT jobtitle“Switchboard
Operator,” DOT 235.662-022, 8 both of which are performed at the
sedentary  level of exertion and are semi- skilled to unskilled in
nature ,with a Specific Vocational Preparation (“SVP”) of 3 . (Tr.

at 23, 684 .) The VE specifically addressed the issue of the

8 The ALJ mistakenly stated that the DOT citation for Switchboard Operator is
235.662 - 0223 (Tr. at 23), butthe hearing transcript and the DOT clarify that it
is 235.662 - 022 (Tr. at 684).
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potential conflict between Gustafson’s unskilled mental RFC and the
possibility of these jobs requiring semi-skilled abilities:

ALJ: AndthedispatcherjobhasanSVP:3. Howisitthat
: someone limited to non - complex[,] routine,
repetitive tasks could do that job?

VE: It'sonthe lower...end of semi[ -]skilled. And
generallydependingontheorganizationthatshe’sworking

for, the individual would actually not have any
semi[- ]skilled duties. It would be more of unskilled,

simple[,] routine, repetitive type of — sothere I would
begto differ with the Dictionary of Occupational Titles

The same would hold true for the dispatcher [sic] job.

ALJ: So the actual job you believe is more simple,
routine, repetitive —

VE: Yes, Your Honor.

ALJ: — and differs from the DOT?

VE: Yes, Your Honor.

ALJ: Based on your observation and experience?

VE: Observation, experience and placing people in those
types of jobs.

(Tr. at 685-86.) Gustafson’s attorney then cross-examined the VE

regarding the basis of her observation and experience regarding

dispatching and switchboard operator jobs. (Tr. at 686-87.) The

VE concluded that these jobs existed in significant numbers in the

local and national economy (Tr. at 685), and the ALJ, relying upon
thistestimony, concludedthatGustafsonretainedthe RFCtope rform

these jobsastheyare generally performedinthelocaland national

15



economy. (Tr.at23.) Ina nabundanceofcaution,theALJproceeded
tostepfiveandelicitedotherjobsavailableinsignificantnumbers
in the national economy that Gustafson could perform given her RFC.

(Tr. at 23, 687-88.)

Inthe face ofthisexperttestimony (andalternative stepfive
finding), Gustafson does not point the court to any particular
requirements of her PRW thatshe claims she could not performduring

the relevant period, other than a vague reference to an inability

to be “present” or “maintain attention and concentration.” (Doc.

14 at 9) However, the state agency consultant s evaluating
Gustafson’s mental impairments both before and after her date last

insured all believedthatshe was capable of maintaining a workweek

and attention and concentration adequately for unskilled, simple,

routine and repetitive mental tasks . (Tr.ath2 1- 39,548 -98.) No
doctor of record has opined otherwise. Under these circumstances,

the ALJ’sconclusionthat Gustafson canperformher PRWissupported

by substantial evidence.

I11. CONCLUSI ON

For the reasons set forth above,

IT IS THEREFORE ORDEREDthat the Commissioner ' s decision
finding no disability is AFFIRMED , Gustafson’ s motion forjudgment
onthe pleadings (Doc. 12) is DENIED, the Commissioner 'sm otion for
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j udgment on the pleadings( Doc.15) isGRANTED, and thisactionis

DISMISSED WITH PREJUDICE.

/s/ Thomas D. Schroeder
United States District Judge

February 25, 2014
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