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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION NO. 12-326

DNZ PRODUCTS LLC, FIKIA)

DEDNUTZ PRODUCTS, LLC, )
)
Plaintiff, )
)
v, ) COMPLAINT
)
LAKE ASSOCIATES, LLC D/B/A) JURY TRIAL REQUESTED
WARNE SCOPE MOUNTS AND)
NIKON, INC., )
)
Defendants.

Plaintiff DNZ Products LLC, f/k/a Dednutz Productsl.C (“DNZ”), by and
through its undersigned counsel, for its complaigdinst Defendants, Lake Associates,
LLC d/b/a Warne Scope Mounts (“Warne”) and Nikam;.I(“Nikon”), alleges and states
as follows:

NATURE OF THE ACTION

1. This action arises out of Warne’s and Nikon’s deggtent infringement,
trade dress infringement, and unfair competition amsappropriation in violation of
federal and state law. This is an action for igjive and monetary relief.

2. DNZ, through its owners and predecessors, createdval scope mount
design, which is the subject of a design patentemroy DNZ. Consumers and those in
the field further recognize this design as beingnaicator of source for DNZ'’s products.

3. After learning of DNZ's uniqgue and innovative desig Nikon’s

representatives obtained from DNZ a field-test dengb such a product. Rather than
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then dealing with DNZ to obtain authorized prodwather arrangements were made to
obtain infringing products. Namely, Warne begannuaiacturing for Nikon scope
mounts which copy and incorporate DNZ’s design @nedunique attributes of the design.

4, Warne’s and Nikon’s conduct infringes on DNZ's pdateand DNZ's
protectable trade dress and is causing significambage to DNZ. Warne and Nikon
should be enjoined from further misconduct, and tbleould compensate DNZ for the
damage caused.

PARTIES, JURISDICTION AND VENUE

5. DNZ is a limited liability company organized andisting under the laws
of the state of North Carolina with a principal ggaof business in Lee County, North
Carolina.

6. Upon information and belief, Warne is a limited bildy company
organized and existing under the laws of the st&t®regon with a principal place of
business in Washington County, Oregon.

7. Upon information and belief, Nikon is a corporatimmganized and existing
under the laws of the state of New York with a pipal place of business in Suffolk
County, New York.

8. This Court has subject-matter jurisdiction ovestaction under 28 U.S.C.
§ 1331 because one or more of the claims ariseruiederal laws, such as the Patent
Act. This Court has jurisdiction over the relastdte and common law claims pursuant
to 28 U.S.C. § 1367. Furthermore, there is diveis citizenship between DNZ, Nikon,

and Warne, and the amount in controversy is in ®ad $75,000.00, giving rise to
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jurisdiction under 28 U.S.C. § 1332.

9. This Court may exercise personal jurisdiction ottee Defendants and
Nikon. Upon information and belief, this Court hgeneral jurisdiction over Nikon and
Warne because Nikon and Warne advertise, markedtsalhlarge volumes of products in
this State and District. Furthermore, this Cows lspecific jurisdiction over Nikon and
Warne because Nikon and Warne’s infringing prodweksch are the subject of this
action are marketed and sold in this State andiBtist

10.  Personal jurisdiction in this Court over the Defent$ is proper under N.C.
Gen. Stat. § 1-75.4, among other laws and conistiait principles, due to the following,
among other actions: their doing business in tAgeSf North Carolina; and their selling
and placing in the stream of commerce its produtteh have been offered to persons
within the State of North Carolina.

11.  Venue is proper in this District because Nikon &varne have offered for
sale and sold products that infringe on DNZ's pat@nd DNZ's trade dress in this
District and a substantial part of the events gyviise to DNZ's claims therefore
occurred in this District.

FACTS
. PRODUCT DEVELOPMENT

12.  After working as a machinist in the 1980s and ed®@0s, Timothy L.
Coggins (“Mr. Coggins”) started a machine shop amférd, North Carolina in the mid-
1990s.

13.  With his skills as a machinist and as a huntindresiast, Mr. Coggins has
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created scope mount designs for years.

14. Several years ago, Mr. Coggins and his wife, Lisagghs (“Mrs.
Coggins”), decided to turn his hobby into his bessn They organized DedNutz
Products, LLC (later renamed “DNZ Products, LLCS) market and sell Mr. Coggins’
unique scope mount designs, among other products.

IIl. THE DESIGN

15. DNZ’s products bear a unique design which resonaiiéis the hunting
public and those in the field.

16.  Mr. Coggins recognized that traditional scope mswammonly used one
or more “wings” to attach the optics to the mouki¥hen viewed looking down the gun
with the scope mount attached, the wings usuatheeiappeared on the left and the right
sides of the mount or a single wing protruded atttp of the mount. A photo of such a
traditional design is attached as Exhibit 1.

EXHIBIT 1
Traditional Winged Scope Mount




17.  In a novel twist, Mr. Coggins created a new designch eliminated the
protruding wing. His design is shown in the atedtiexhibit 2. His design employs a
streamlined and a largely circular top piece, vatnew fasteners largely hidden from
view within the structure of the mount itself rathban being placed in a protruding
wing. With this attractive and distinctive desigvihen the shooter sights the gun, he is
presented with a memorable visual image having rgdlgesmooth, circular arch or
“tunnel” without being distracted by a wing on tio@ or by side wings.

EXHIBIT 2
DNZ’'s Scope Mount

18. The new design—a one-piece, wingless mount ofyihe shown in Exhibit
2 —was not previously sold in the marketplaceliditZ introduced its product. Further,

this design has become associated with DNZ suchttisarecognized in the marketplace



as DNZ's design. DNZ’s designs are distinctiveyehacquired secondary meaning and
distinctiveness, and serve to identify DNZ as tlmurse of its products in the
marketplace.

lll.  THE DESIGN PATENT AND DNZ'S RECOGNITION IN THE
MARKET

19. To protect his intellectual property and sweat gqun the wingless scope
mount, Mr. Coggins’ assigned his invention to DNudd DNZ applied for and obtained
US Patent No. D554,730 (the “730 Patent”). TheO7Batent is a design patent
describing DNZ'’s wingless scope mount. A copy & th30 Patent is attached hereto as
Exhibit 3.

20. DNZ has spent considerable time and money advegtifINZ as the
manufacturer of premium scope mounts having isvast design. Due to these efforts
and the inherently distinctive nature of the prdddesign, the design has secondary
meaning as a source indicator of DNZ's product$ie Televant market and consumers
associate the design with DNZ and its products.

IV.WARNE AND NIKON’S INFRINGEMENT

21. At a product convention in February, 2008, Nikorgpresentatives saw
and recognized the ingenuity in DNZ'’s products cedeby the ‘730 Patent.

22.  John Allen, Nikon’s Vice President of Sales, disags the possibility of
buying products from DNZ and indicated his authyowithin Nikon to reach such a deal,
saying “I can make this happen.” On behalf of Mikbe requested and Nikon received

field-samples from DNZ of its design. Nikon's repentatives led DNZ and Mr. and



Mrs. Coggins to believe that Nikon would contraathwWDNZ to provide Nikon with
scope mounts if these field tests were successful.

23.  Nikon, however, did not follow through with its disssions concerning
potential contracts with DNZ for the manufacturepobducts bearing the DNZ design.
Instead, Nikon contracted with Warne to manufacpneducts that infringe on DNZ’s
‘730 Patent.

24.  Nikon and Warne now offer scope mounts bearingDiN& design to the
public on a mass scale throughout the country.

25.  Specifically, Nikon has packaged for sale, and Wahas manufactured
scope mounts which infringe and violate DNZ's daspptent rights and trade dress
rights, such as the scope mount with model numh223V(the “Warne M223”). Rather
than adhering to the teachings of prior art oizitity a different design, the Warne M223
copies the innovative design features of the ‘78@&R. The Warne M223 presents two
streamlined, rounded rings such that when the shosights the gun, he sees two
rounded archways—the innovative design coveredhiey‘730 Patent that consumers

associate with DNZ’s products. An image of the M¢a223 is attached as Exhibit 4.



Exhibit 4
The Warne M223

26. Adding to the confusion, the Warne M223 is a oree@i scope mount
made out of lightweight metal—the same premiumuiest consumers expect when they
purchase a DNZ product.

27. The sameness and confusing similarity of the Wauw23 design as
compared to the DNZ’s product and the ‘730 Patemt be observed in the attached
Exhibit 5, consisting of a side-by-side.

Exhibit 5
Side-by-Side Comparison




28. In addition, there has been serious confusionenrbdustry by persons and
consumers familiar with prior designs. For examplg, without limitation:

a. A Bass Pro Shops buyer saw the Warne M223 andviedlithat it was a
DNZ product;

b. Dealers have asked DNZ whether DNZ was manufagjuhe Warne
M223 for Nikon; and

c. Even a Nikon field representative was deceived bbeving that the
Warne M223 was manufactured by DNZ.

29. Buyers and persons in the industry with familiafily scope mounts have
believed the Warne M223 and DNZ scope designste@esame, come from the same
source, are substantially the same, and are cowgfiyssimilar.

V. UNREASONABLE REFUSAL TO CEASE INFRINGEMENT

30. Upon learning of Nikon and Warne’s infringement@NZ’s rights, DNZ
contacted Nikon and Warne.

31. Nikon’s John LeCourt asserted in 2011 at the NRAwslhat the matter
concerning the products sold under the Nikon narag Warne’s problem.” In 2012 at
the Shot Show, DNZ again attempted to discuss tagemwith John Allen and John
LeCourt, but they refused to discuss the mattestsumiively.

32.  Warne initially seemed willing to reach a resolatf the matter. On May
17, 2010, one of Warne’s representatives evenNbkl Coggins that Warne would do
whatever it could to remedy its infringement. Aftevo years of posturing, however,

Warne has unreasonably refused to present anyatenesolution to DNZ.
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33. DNZ has been harmed by the actions of the Defesdant

34. In addition to each of their own infringing actiorend in the alternative,
Nikon and Warne have each materially contributedrtd induced the other to infringe of
DNZ'’s rights, to each Defendant’s own and mutualdfgs.

FIRST CLAIM FOR RELIEF
(Patent Infringement)

35. DNZ repeats and incorporates herein by referenee alegations of
paragraphs 1-34 above as if set forth here in full.

36. DNZ is the owner of the ‘730 Patent.

37. DNZ placed the required statutory notice that iimghess mount design
was protected by the ‘730 Patent on the labelingloproducts it sold covered by the
‘730 Patent in compliance with 35 U.S.C. § 287.

38.  Overall, and due to the similar features betweenWarne M223 and the
‘730 Patent described above, the ordinary obsefaeriliar with the prior art designs,
giving the degree of attention normally given byuarchaser, would believe that the
Warne M223 and the ‘730 Patent are the same otastizgly the same.

39. Defendants’ conduct, as set forth above, conssttibe use, offering for
sale, and sale of a patented invention within thédd States during the term of the ‘730
Patent, all in violation of 35 U.S.C. 871. Accordingly, DNZ has a right of civil action
pursuant to 35 U.S.C. § 281.

40. Defendants have infringed and may still continueirttsinge the ‘730

Patent by making, selling, offering for sale, usorgotherwise transferring scope mounts
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embodying the patented design without authorizatiom DNZ, and will continue to do
so unless enjoined by this Court.

41. Pursuant to 35 U.S.C. § 283, DNZ is entitled toumative relief in
accordance with the principles of equity to previbiet infringement of rights secured by
its patents.

42. DNZ has been damaged in an amount to be deternahddal, but in
excess of $75,000.0@s a result of the conduct complained of hereimrsirant to 35
U.S.C. § 284, DNZ is entitled to damages adequatmpensate for the infringement,
although in no event less than a reasonable rqy@igether with such interest and costs
to be taxed to the infringer. Further, the damagksuld be trebled because the
infringement was willful pursuant to 35 U.S.C. 8428 DNZ is also entitled to
reimbursement of its attorney’s fees pursuant toU3S.C. § 285 because this is an
exceptional case.

43. Pursuant to 35 U.S.C. § 289, DNZ is entitled toamrard of Defendants’
total profit because Defendants have sold and expésr sale wingless scope mounts
infringing the ‘730 Patent.

SECOND CLAIM FOR RELIEF
(Trade Dress Infringement)

44. DNZ repeats and incorporates herein by referenee alegations of
paragraphs 1-43 above as if set forth here in full.
45. DNZ is the owner of its products distinctive tradiess—specifically one-

piece, wingless scope mounts shown in Exhibit 2 (ffrade Dress”). The Trade Dress
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has acquired secondary meaning. As a whole, thdeTaess is inherently distinctive
and not functional.

46. Based on advertising, promotion and sales througtio®i country, the
Trade Dress has obtained secondary meaning amarsgioers, identifying DNZ as the
maker of products bearing the Trade Dress.

47. Defendants’ manufacture, sale, offering for saled aistribution of the
Warne M233 is likely to cause confusion, or to eamsstake, or to deceive the consumer
as to the affiliation, connection, or associatidnDefendants and DNZ, and as to the
origin, sponsorship, or approval by DNZ of Defendaproducts.

48. As described above, Defendants infringed DNZ's giesi and have
therefore violated Section 43(a) of the Lanham A&,U.S.C. 8§ 1125(a), among other
laws. DNZ has been damaged in an amount to bendieted at trial, but in excess of
$75,000.00as a result of the conduct complained of herein.

49. Defendants’ actions complained of herein were camewhiwillfully and
intentionally. DNZ is entitled to the trebling w$ actual damages or Defendants’ profits
as set forth 15 U.S.C. 8 1117(a). Because tlas isxceptional case, DNZ is also entitled
to an award of its attorney’s fees.

50. Due to Defendants’ actions, DNZ is entitled to amaunting of all of
Defendants’ infringing products, sales and ordargl to a disgorgement to DNZ of the
profits of Defendants for such infringing produatsd designs.

51. DNZ is also entitled to injunctive relief in accarte with the principles of

equity to prevent the infringement of the Traded3re
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THIRD CLAIM FOR RELIEF
(Common Law Unfair Competition and Misappropriajion

52. DNZ repeats and incorporates herein by referenee alegations of
paragraphs 1-51 above as if set forth here in full.

53. Through the expenditure of considerable time, mpaey labor, DNZ has
earned a commercial advantage in marketing itsesoopunts through use of its unique
and innovative designs, including those design etgmconstituting the Trade Dress.

54. Defendants’ manufacture, marketing, and sale of \i@ne M233 as
described above constitutes unfair competitiorhat Defendants’ actions are calculated
to misappropriate DNZ's commercial competitive auntege. Defendants are taking
unfair advantage of the goodwill that DNZ has buptin its innovative designs.

55. Upon information and belief, Defendants’ actionsa#éed above have
been carried out knowingly, willfully, and wantonly

56. DNZ has been damaged in an amount to be deternahddal, but in
excess of $75,000.08s a result of the conduct complained of hereintheumore, DNZ
is entitled to punitive damages in an amount todbegermined by the trier of fact as
provided in N.C. Gen. sta. § 1D4, seq.

FOURTH CLAIM FOR RELIEF
(Unfair and Deceptive Trade Practices — N.C. &8 %-1.1)

57. DNZ repeats and incorporates herein by referenee dlegations of
paragraphs 1-56 above as if set forth here in full.
58. Defendants’ actions described above constituteiuafed deceptive trade

practices in violation of N.C.G.S. § 75-1.1.
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59. Defendants’ unfair and deceptive actions are ineffetting commerce.

60. DNZ has been damaged in an amount to be deternahddal, but in
excess of $75,000.08s a result of the conduct complained of hereuns pttorney’s fees
and costs.

61. Such damages award should be trebled as set fodér the laws of North
Carolina.

JURY REQUEST

62. DNZ requests a jury trial of all issues so triable.

WHEREFORE, Plaintiff DNZ Products, LLC, prays for relief aglibws:

1. For a permanent injunction enjoining Warne, Nikand their respective
directors, officers, employees, representativeagants, and any persons or entities in
active concert or participation with them, from argnduct infringing on the ‘730 Patent,
including without limitation all manufacture, imgation, distribution, offering or sale of
the Warne M223 product or similar designs infrirggon the ‘730 Patent;

2. For a permanent injunction enjoining Warne, Nikangd their respective
directors, officers, employees, representativeagants, and any persons or entities in
active concert or participation with them, from amse, display or other infringement of
the Trade Dress, including without limitation albnufacture, importation, distribution,
offering or sale of the Warne M223 product or sanitlesigns infringing on the Trade
Dress;

3. For a permanent injunction enjoining Warne, Nikand their respective

directors, officers, employees, representativesgants, and any persons or entities in
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active concert or participation with them, from iagsg, aiding or abetting any other
person or business entity from engaging in or periieg any of the activities referred to

in paragraphs 1 and 2 immediately above;

4. For an award of a reasonable royalty compensatiaigt®f for Warne and

Nikon’s design patent infringement;

5. For an award of compensatory damages;

6. For an award of treble damages;

7. For an award of punitive damages as may be alldwddw;

8. For an accounting of and a disgorgement to DNZ airWé and Nikon’s

profits attributable to their respective infringem(@);

9. For an award of attorney fees, interest, inclugingjudgment interest, and

costs;
10. For ajury trial on all issues so triable; and

11. For such other and further relief as the Court degrst and proper.

This the 2nd day of April, 2012,

/s/ Clint S. Morse

David W. Sar

N.C. State Bar No. 23533
Clint S. Morse

N.C. State Bar Number 38384
Attorneys for Plaintiff
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BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.

Suite 2000 Renaissance Plaza

230 North Elm Street (27401)

Post Office Box 26000

Greensboro, North Carolina 27420

Telephone: 336/373-8850

Facsimile: 336/378-1001

E-mail: cmorse@brookspierce.com
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