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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

THE MOSES H. CONE MEMORIAL
HOSPITAL OPERATING
CORPORATION d/b/a CONE
HEALTH,

Plaintiff,

CONIFER PHYSICIAN SERVICES, INC
f/k/a SPRINGFIELD SERVICE

)
)
)
)
)
)
)
v. ) 1:13CV651
)
)
CORPORATION, )

)

)

Defendant.

MEMORANDUM OPINION AND ORDER
This matter is before the Court upon Plaintiff, The Moses H. Cone Memorial Hospital
Operating Coopetation’s (“Cone Health”) motion for partial summary judgment (Docket
Entry 100), and Defendant Conifer Physician Setvices, Inc.’s (“Conifer”) motion for partial
summaty judgment. (Docket Entry 103.) Both matters have been fully briefed and are ripe
for disposition. For the reasons stated herein, the Coutt will deny Conifer’s motion for partial
summary judgment and grant in part and deny in part Cone Health’s motion for partial

summary judgment.!

t By consent of the parties, this matter has been referred to the undersigned pursuant to 28 U.S.C. §
636(c), to conduct all proceedings including a jury or nonjury trial, to order the entry of judgment, and
to conduct all post-judgment proceedings therein. (§¢¢ Docket Entry 59.)
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I. BACKGROUND

Cone Health filed its original complaint on August 8, 2013, alleging that Conifet
breached the patties’s Mastet Outsoutcing Setvices Agreement and Supplement 1
(“Agreement”) and that Cone Health was terminating the Agteement as a result of Conifet’s
breach. (See generally Compl., Docket Entty 1.) Cone Health alleged a claim for breach of
conttact (and the supplement) (Counts I and II), and also alleged five separate causes of action
fot declatatory judgment (Counts III through VII). (I4. §1 75-96.) Conifer filed 2 motion to
dismiss Counts III through VII of the Complaint. (Docket Entry 10.) The Court thereafter
gtanted Conifet’s motion (Docket Entty 27), and the parties submitted a Joint Rule 26(f)
Report which the Coutt adopted. (Docket Entties 28, 30.) After discovery commenced, Cone
Health filed a consent motion to amend its Complaint, which was granted. (Docket Entries
39, 42.) After the Amended Complaint was filed (Docket Entry 45), Conifer answered and
asserted a counterclaim against Cone Health. (Docket Entry 48.) Thereafter extensive
discovery took place in this matter and both parties submitted motions for partial summary
judgment. (Docket Entries 100, 103.) In its motion, Cone Health seeks partial summary
judgment as to damages on Conifet’s counterclaim. (Docket Entry 100.) Conifer’s motion
seeks partial summary judgment as to: (1) liability on its counterclaim, (2) all claims for telief in
Cone Health’s Amended Complaint except the claim for a performance adjustment; (3) and
other relief the Court finds appropriate. (Docket Entry 103.)

Accotding to the Amended Complaint, Cone Health provides health care services
through a network of hospitals and physicians in Notrth Carolina. (Am. Compl. § 5, Docket

Entry 45.) Conifer provides tevenue management, health information management, and



billing setvices to health care ptovidets like Cone Health.2 (Id. 6.) On August 8, 2011, Cone
Health and Conifer entered into a Master Agreement (the “Agreement”) under which Cone
Health outsourced certain claims management and accounts receivable functions to Conifer.
(I4. 9 9-10; Master Agreement & Supplements, Ex. A, Docket Entry 45-1.) Thereaftet, the
parties executed “Supplement 1” to the Agreement, under which Conifer began providing
billing and claims management setvices to physicians owned by, or affiliated with, Cone
Health. (Suppl. 1, Ex. A at 32-33.) The term of the Agreement under Supplement 1 was five
years from the commencement date of Supplement 1. (Id. at 32.)

On May 10, 2013, Cone Health notified Conifer of several purported breaches of the
Agteement and thteatened to terminate it for cause as of July 12, 2013. (Am. Compl. § 58; see
also May 10 Letter, Ex. A, Docket Entry 51-1.) The alleged breaches include Conifer’s failure
to propetly manage Cone Heath’s accounts receivable (“A/R”), failure to implement a denial
management team to process denied claims, failure to provide adequate customer service to
patients, failure to provide daily reconciliation, and improper billing of Medicaid beneficiaries.
(1d. 19 19-54.) Under the Agreement, Cone Health (with written notice) could terminate the
Agreement for cause if Conifer failed to fix a material breach within sixty (60) days, or Cone
Health could terminate if a matetial breach was incurable. (I § 56; Master Agreement §
15.2(a).) The Agreement also provided for termination without cause at any time after the
three-year anniversary of the Agreement, provided that Cone Health give six (6) months

written notice. (Master Agreement § 15.2(c).) After receiving notice of Cone Health’s intent

2 Conifer is formerly known as “Springfield Service Corporation” which did business as “SPi

Healthcare.” (Am. Compl. § 7.) The Amended Complaint refers to Defendant as “SPi”. This
memorandum opinion refers to Defendant as “Conifer”.
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to terminate the Agreement, Conifer responded by letter, addressing the issues in the notice
from Cone Health. (Am. Compl. § 59; see also May 30 Letter, Ex. B, Docket Entry 51-2.)

Cone Health concluded that Conifer did not have the ability to cure its breaches, nor
had Conifer remedied the issues raised in the May 10 letter. (Id. §60.) Cone Health agreed to
suspend its termination notice until August 12, 2013, to allow the patties to discuss tetmination
transition resolutions. (Id. §63.) Cone Health then filed this action on August 8, 2013, alleging
that Conifer breached the Agreement.

Conifer filed an Answer and also assetrted a counterclaim in this action alleging that
Cone Health’s termination was impropet, and thus, a breach of the Agreement. (Counterclaim
9 3, Docket Entry 48 at 7.) Conifer alleges that it was (1) never in material breach of the
Agteement and (2) that it cured, or offeted to cure any purported breach before Cone Health
tetminated the Agreement. (I4.) Conifer seeks compensatory damages in excess of $20 million
dollars. (Id. g 46.)

Some background undisputed facts ate as follows:? Cone health was initially struggling
with revenue cycle petformance ptiot to the execution of the Agreement. (Kenneth Boggs
Dep., Ex. 547:5-48:5, Docket Entty 105-4 at 7.) Revenue cycle functions include scheduling,
tegistration, billing for medical setvices, collecting payment, account adjustments, and
collections follow-up. (Ex. 2, Docket Entry 105-1 at 33.) Cone Health’s in-house struggles

with billing and collection setvices wete primatily the result of staffing issues. (Boggs Dep.,

* Both patties have presented extensive evidence, including corporate documents, affidavits and
deposition testimony which demonstrate an extensive historical working relationship from a time
petiod ptior to the execution of the Agreement through the filing of this civil action. The Court need
not narrate every detailed factual allegation as the patrties are intimately familiar with such information.
To the extent necessaty, the Coutrt will address facts pertinent to the legal arguments presented herein.
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Ex. 5 47:8-12.) In 2010, Cone Health decided to change its electronic healthcare records
system from the “GE/IDX” platform to the “EPIC” platform. (Mark R. Gotham Dep., Ex.
6 44:19-25, Docket Entry 105-4 at 16.) EPIC was set to go “live” on February 1, 2012. (4.
73:12-19.) As part of Cone Health’s effotts to improve revenue cycle functions, it also entered
into the Agreement with Conifer. Conifer begin services on the GE/IDX system and latet
moved to the EPIC system. (See Suppl. 1, § V1.) Conifer’s setvices included A/R follow-up,
payment posting, and customet setvice. (Ex. 8, Docket Entry 105-4 at 65-66.) Cone health
was still responsible for some revenue cycle functions. (I4.)

What transpited (and why it transpired) after Conifer begin performing under the
Agteement is the root of considerable disagreement, but it is clear that by early 2013, Cone
Health was unsatisfied with Conifers’ performance and intended to terminate its agteement
with Conifer. Cone Health hired anothet revenue cycle management company in March 2013,
Alleviant, and on April 18, 2013, a Cone Health executive, Jeffrey F. Jones, contacted Conifet’s
executive, John O’Donnell, regarding terminating the Agreement. (Jeffrey Jones Dep., Ex. 76
271:1-272:20:, Docket Entry 121-15 at 13-14.) Mr. O’Donnell wanted something in writing
and on May 10, 2013, Mt. Jones sent a lettet to Conifer regarding Cone Health’s grounds for
termination. (May 10 Lettet at 2-3.) Thereafter, Conifer provided a response to the issues
taised in the letter wheteby Conifer denied that Cone Health could terminate the Agreement
with cause. (May 30 Letter at 2-7.) Cone Health wrote a follow-up letter on June 14, 2013
exptessing futther disagreement. (June 14 Letter, Ex. C, Docket Entry 51-3.) Cone Health

then filed the pending action against Conifer in August 2013.



I1. DISCUSSION

Both patties have moved for partial summaty judgment in this matter. (Docket Entries
100, 103.) Summary judgment is approptiate when there exists no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c);
Zahodnick v. Int’l Bus. Machs. Corp., 135 F.3d 911, 913 (4th Cir. 1997). The party seeking
summary judgment beats the initial burden of coming forwatrd and demonstrating the absence
of a genuine issue of material fact. Temkin v. Frederick County Comm’rs, 945 F.2d 716, 718 (4th
Cir. 1991) (citing Celotexc v. Catrert, 477 U.S. 317, 322 (1986)). Once the moving party has met
its burden, the non-moving patty must then affirmatively demonstrate that there is a genuine
issue of material fact which requires trial. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 587 (1986). There is no issue for trial unless there is sufficient evidence favoring
the non-moving party for a fact finder to return a verdict for that party. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 250 (1986); Sylia Dev. Corp. v. Calvert County, Md., 48 F.3d 810, 817
(4th Cir. 1995). Thus, the moving party can bear his burden either by presenting affirmative
evidence or by demonstrating that the non-moving party’s evidence is insufficient to establish
his claim. Celotex, 477 U.S. at 331 (Brennan, dissenting). When making the summary judgment
determination, the Court must view the evidence, and all justifiable inferences from the
evidence, in the light most favorable to the non-moving patty. Zahodnick, 135 F.3d at 913;
Halperin v. Abacus Tech. Corp., 128 F.3d 191, 196 (4th Cit. 1997). However, the party opposing
summary judgment may not rest on mere allegations ot denials, and the court need not consider
“unsupported assertions” or “self-serving opinions without objective cotroboration.” Evans v.

Techs. Applications & Serv. Co., 80 F.3d 954, 962 (4th Cir. 1996); Anderson, 477 U.S. at 248-49.



“When faced with cross-motions for summary judgment, the court must review each motion
sepatately on its own metits ‘to determine whether either of the parties deserves judgment as

a matter of law.” Rossignol v. Voorbaar, 316 F.3d 516, 523 (4th Cir. 2003) (citation omitted).

Conifet’s Motion for Partial Summary Judgment

Conifer seeks pattial summary judgment as to: (1) liability on its counterclaim, (2) all
claims for relief in Cone Health’s Amended Complaint (except the claim for a performance
adjustment); (3) and other relief the Court finds appropriate. (Docket Entry 103.) Cone
Health atgues that Conifet’s motion should be denied because “there is a question of fact for
the jury as to whether [Conifet] has cured, could cute, or was even trying to cure its material
breach at the time of termination.” (PL’s Resp. Br. at 24, Docket Entry 118.)

The parties do not dispute that the any alleged breach of the Agreement is governed
by Notrth Carolina law. To establish liability for a breach of contract claim under North
Carolina law, there must be (1) an existing valid contract and (2) breach of the terms of that
contract. Poorv. Hilj, 138 N.C. App. 19, 26, 530 S.E.2d 838, 843 (2000). Neither party here is
in dispute as to whether a valid contract existed. Howevet, the crux of this case surrounds the
ultimate determination of whether Conifer or Cone Health breached the Agreement. Under
North Carolina law, when one party materially breaches a bilateral contract, the non-breaching
party 1s excused from further performance. McClure Lumber Co. v. Helmsman Constr., Inc., 160
N.C. App. 190, 198, 585 S.E.2d 234, 239 (2003); Lake Mary Ltd. P’ship v. Johnston, 145 N.C.
App. 525, 537, 551 S.E.2d 546, 555 (2001); Coleman v. Shirken, 53 N.C. App. 573, 57778, 281
S.E.2d 431, 434 (1981). “Whether a breach is material or immaterial is ordinarily a question

of fact” McClure Lumber, 160 N.C. App. at 198, 585 S.E.2d at 239 (citation omitted).



“Interpreting a contract requites the coutt to examine the language of the contract itself for
indications of the parties’ intent at the moment of execution.” State v. Philip Morris USA Ine.,
363 N.C. 623, 631-32, 685 S.E.2d 85, 90-91 (2009) (citation omitted). Thus, “[i|f the plain
language of a contract is clear, the intention of the parties is inferred from the wotds of the
conttact.” Walton v. City of Raleigh, 342 N.C. 879, 881, 467 S.E.2d 410, 411 (1996).

As a threshold issue, the Court must fitst determine the scope of this suit. Here, Cone
Health alleges that Conifet has breached § 11.2 of the Agreement which sets forth the
petformance of services that Conifer has obligated itself to. (See Master Agreement § 11.2.)
Cone Health further asserts that it rightfully terminated under § 15.2(a), and that Conifer’s
alleged breach should not be natrowed to the six specific violations set forth in the letters
dated May 10, 2013 and June 14, 2013, as the basis of Cone Health’s termination was for
Conifers’ failure to effectively manage the A/R, “its fundamental responsibility under the
[Agteement].” (Pl’s Resp. Br. at 25.) Under the Agreement, Cone Health (with written notice)
could terminate the Agreement for cause if Conifer failed to fix a material breach within sixty
(60) days, ot if a material breach was incurable. (Master Agreement § 15.2(a).) By letter dated
May 10, 2013, Cone Health informed Conifer of its intent to terminate the Agreement for its
breach of its watranties of petformance set forth in § 11.2. (May 10 Letter at 2.) Cone Health
further stated “[t]he specific conduct that constitutes [Conifer’s] breach includes, without
limitation:” (1) Conifet’s management of A/R days trending was well below industry
standatds; (2) Conifer failed to assign a dedicated denial management team; (3) Conifer has

failed to provide daily reconciliations; (4) Conifer failed to get approval and give prior notice



of write-offs; and (5) Conifer impropetly engaged in balance-billing. (Id) In closing, Cone
Health further stated that “[tlermination of the Agteement will be effective on July 12, 2013
unless [Conifer] has fully cured all breaches to Cone Health’s satisfaction before that date.”
(Id. at 3.)

North Carolina law generally enforces valid notice and curte clauses in a contract.
Dishner Developers, Ine. v. Brown, 145 N.C. App. 375, 378, 549 S.E.2d 904, 900, aff'd, 354 N.C.
569, 557 S.E.2d 528 (2001); see also Jordan’s Constr., Inc. v. Forest Springs, LLC, 738 S.E.2d 454,
2013 WL 601112, at *2 (N.C. Ct. App. Feb. 19, 2013) (“There is no evidence in the record
indicating that defendant provided plaintiff with written notice of plaintiff’s breach of the
contract and the right to cute as requited by the Agreement.”). While the Coutt tecognizes
the language of Cone Health’s May 10 letter, including its “without limitation” vetbiage, a fait
reading of § 15.2(a) would tequite Cone Health to provide Conifer notice of all of the
petformance deficiencies that tequired curing, ot that could not be cured. Here, Conifet could
only be held liable for what it was propetly put on notice of and failed to cute, ot put on notice
of breaches that were incurable. I.CA Dev., LLC v. WMS Mgmt. Grp., LLC, 789 S.E.2d 569,
2016 WL 3406519, at *2 (N.C. Ct. App. June 21, 2016) (unpublished table decision) (“[T]he
default could not be a material breach until after [defendant] was given notice and an
opportunity to cutre-wete it otherwise, the cure provision in the contract would be

meaningless.”). Thus, the scope of this civil action is limited to breaches of the Agteement



which Conifer was put on notice* to cute, ot breaches which Cone Health gave written notice
that were incurable.

Having considered the evidence presented with regard to issues raised in Cone Health’s
lettets, the Coutt concludes that there is a genuine issue of material fact as to whether Conifer
cured the violations set forth in Cone Health’s notice letter, ot whether there were breaches
that could not be cured. North Carolina Court law looks at the Restatement (Second) of
Contracts for guidance on cute issues. Weaver’s Asphalt & Maint. Co. v. Williams, 710 S.E.2d
709, 2011 WL 705150, at *4 (N.C. Ct. App. Mat. 1,2011) (unpublished table decision) (quoting
Rest. 2d § 237 cmt. B (1981)); see a/so Reeder v. Carver, 226 N.C. App. 270, 276, 740 S.E.2d 913,
918 (2013) (quoting Rest. 2d § 369 (1981)). Cases from other jurisdictions applying
Restatement (Second) of Contracts § 237 have found that a party in breach does not cute
unless it begins to substantial petform its conttactual obligations. See e.g., Anacapa Tech., Inc. v.
ADC Telecommunications, Inc., 241 F. Supp. 2d 1016, 1019-20 (D. Minn. 2002) (“While case law
on the question [of what is means to cure] is spatse, it is clear that to cure a material breach
means to engage in subsequent conduct that substantially performs or performs without a
material failure.”); see also Volvo Trucks N. Am. v. State Dep’t of Transp., 323 Wis. 2d 294, 314,
779 N.W.2d 423, 433 (2010) (“A reasonable interpretation of the statutory wotd ‘cuted’ means

the breaching patty is to stop the offending conduct and to substantially petrform the contract.

4+ A North Carolina court, in analyzing a contract suit under New York law, found similatly that the
scope of proper termination was determined by the specific issues in the notice. Bayer CropScience LP
v. Chemtura Corp., No. 12 CVS 3057, 2012 WL 2878174, at *5 n.44 (N.C. Super. July 13, 2012)
(unpublished). It held that “the newly alleged breaches cannot support [defendant’s] termination of
the [patties’] Agreement, and the coutt will only look to the issues raised by [defendant] in the Notice
to determine whether [defendant’s] termination of the [parties’] Agreement was proper.” (Id.)

10



No other intetptetation of the word ‘cured’ is mote reasonable.”); Fleetwood Folding Trailers, Inc.
v. Coleman Co., 38 Kan. App. 2d 30, 43, 161 P.3d 786, 798 (2007) (considering “substantial
petrformance” described in Anacapa). “Cure does not require perfect performance. Anacapa,
241 F. Supp. 2d at 1020. Hete, under § 15.2(a)(i) of the Agreement, Cone Health could
propetly terminate the contract if Conifer failed to cute to a level of substantial performance.
Also, Cone Health could terminate the Agreement pursuant to §15.2(a)(ii) if it gave written
notice of breaches that could not be cured.

After reviewing the evidence ptesented, it is unclear whether Conifer substantially
performed, thereby curing the putported breach of the warranties of performance. Substantial
petformance of the issues raised in Cone Health’s correspondence are collectively germane to
this breach of contract action, and the determination of such performance is a question of fact
for the jury. For example, one of the issues raised in the May 10 letter included Conifet’s failure
to designate “a dedicated denial management team to review and tresolve Cone [Health’s]
denials.” (May 10 Letter at 2.) The specific contractual provision referenced is paragraph V.8
of the Supplement, which indicates that the “[d]enial claims will be reviewed by specific teams
dedicated to the resolution of certain types of denials.” (Suppl. 1 V.8, Docket Entry 45-1 at
32.) This clause is ambiguous as to whether special denial teams wete requited to deal with
the denial claims, or if Conifers current team structute met the tetms of the agreement.
Conifer argues that though it did not have to implement special teams, 5 it offeted, in its May

30 response letter, to make the necessary adjustments to Cone Health’s satisfaction. (May 30

* Cone Health also submits evidence that Conifer’s representatives acknowledged that a specific denial
management team was necessary. (Se¢ Andrea Mendoza Dep. Ex. 78 75:6-76:7, Docket Entry 121-17
at 8-9.) Conifer’s objections to the use of this deposition testimony is overruled.

11



Letter at 4.) In a deposition, Cone Health’s Vice President of Revenue Cycle, Michael Simms
admitted that he did not petsonally respond, and that he could not recall, not give an answet
to whether anyone from his staff told Conifer to implement a dedicated denial staff. (Simms
Dep., Ex. 15 135:5-136:25, Docket Entry 105-7 at 32.) The June 14 letter by Cone Health did
further discuss the denial team management issue, and concluded by “demand[ing] that
[Conifer] immediately designate and implement a dedicated denials team that is completely
separate from . . . the existing 55-member collections team.” (June 14 Lettet at 3.) Yet, ina
further tesponse dated August 8, 2013, Conifer again indicated that it was “ready, willing, and
able to make this change immediately upon receiving instruction to do so from Cone
[Health].” (August 8 Lettet, Ex. 31, Docket Entry 105-9 at 22.) These facts all present a
genuine issue of whether substantial petformance has been met. Likewise, there are other
disputed facts raised regarding other issues in the May 10 letter. There are also genuine issues
of material fact as to alleged breaches that could not be cured, for example, as Cone Health
sets fotth in its June 14, 2013 lettet. (See June 14 Letter at 2-4.) Such issues preclude summary
judgment in favor of Conifer as to liability on its counterclaim and as to Cone Health’s claims
in the Amended Complaint.

To the extent Conifet seeks pattial summary judgment as to certain grounds for the
alleged breach of contract, the Coutt finds that this is improper under Federal Rule of Civil
Procedure Rule 56. Rule 56 permits a patty to “move for summary judgment, identifying each
claim ot defense--ot the patt of each claim or defense--on which summary judgment is
sought.” Fed. R. Civ. P. 56(a). Pattial summary judgment is permitted (e.g., finding of liability,

the issues of damages); howevet, this rule is improper as to what Conifer seeks; that is, a

12



pruning of factual allegations related to Cone Health’s sole breach of contract claim (which
raises several grounds of termination).¢ Conifer opposes Cone Health’s argument and relies
upon the 2010 Comment Notes of Rule 56(a), which “make[s] clear at the beginning that
summary judgment may be requested not only as to an entire case but also as to a claim,
defense, or part of a claim ot defense.” Fed. R. Civ. P. 56(a), 2010 Comm. Notes. The Coutt
agrees that disposition of less than an entire action is permissible under the Rule. However,
to piecemeal and separately decide each ground for which Cone Health brings its claim, which
is the root of liability in this breach of contract action pursuant to one provision in the parties’
agteement, does not setve the best interest of justice here.” Indeed, the case cited by Cone
Health suppotts this position. Cardenas v. Kanco Hay, L.L.C., No. 14-1067-SAC, 2016 WL
3881345, at *7 (D. Kan. July 18, 2016) (unpublished) (“There may be parts of claims, such as
liability, upon which a motion for partial summaty judgment may be granted.”).8

Damages — “Reasonable Certainty” Standard

Conifer also assetts that Cone Health’s ptincipal damages fail under the “reasonable

cettainty” standard. (Def.’s Bt. at 22.) Cone Health argues that its damages are reasonably

¢ The Amended Complaint sets forth two counts, one for breach of the Agreement, and one for
bteach of the supplement. (Se¢ Am. Compl. |f 64-72.) There is no dispute that the parties were
operating under one single contract.

" ‘This also applies to Conifet’s atgument regarding Cone Health’s disclosure (or lack thereof) of
damages. (See Def.’s Br. at 26-27, Docket Entry 104.)

¥ Cardenas futther stated that “[lability] is a much latger aspect or ‘element’ of plaintiff’s negligence
clhiim than the issues raised in plaintiff’s motion. Plaintiff’s motion asks the court to make piecemeal
findings on matters which . . . does not promote a just, speedy or inexpensive determination of this
dispute.” 2016 WL 3881345, at *7. See also Boykin Anchor Co. v. AT & T Corp., 825 F. Supp. 2d 706,
709 (E.D.N.C. 2011) (applying similar principle under Rule 12(b)(6) standard) (“The coutt also
declines to accept defendant’s invitation to dismiss the libel claim ‘in part,” which appears to the court
to be little more than an attempt to dispose of an alegation rather than the underlying claim.”).
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cettain and not speculative. (PL’s Resp. Br. at 29.) A “party seeking damages must show that
the amount of damages is based upon a standard that will allow the finder of fact to calculate
the amount of damages with reasonable cettainty.” Olivesti Corp. v. Ames Bus. Sys., Ine., 319
N.C. 534, 547-48, 356 S.E.2d 578, 586 (1987). “In cases whete a claim for damages from a
defendant’s misconduct ate shown to a teasonable certainty, the plaintiff should not be
tequited to show an exact dollar amount with mathematical precision.” Sunbelt Rentals, Inc. v.
Head & Engguist Equip., I.1.C., 174 N.C. App. 49, 61, 620 S.E.2d 222, 231 (2005). However,
datnages may not be “based upon mete speculation ot conjecture.” Byrd’s Lawn & Landscaping,
Inc. v. Smith, 142 N.C. App. 371, 379, 542 S.E.2d 689, 694 (2001). The burden is on the party
seeking damages to show that the reasonable certainty standard is met. Med. Staffing Network,
Inc. v. Ridgway, 194 N.C. App. 649, 660, 670 S.E.2d 321, 330 (2009). “Whether a party’s
evidence meets the ‘teasonable certainty’ standatd is a question of law for the court.” Ross .
Washington Mut. Bank, 566 F. Supp. 2d 468, 482 (E.D.N.C. 2008), a/f’d sub nom. Ross v. F.D.L.C.,
625 F.3d 808 (4th Cir. 2010) (citation omitted).

Here, “[to] estimate its damages, Cone [Health] applied an historical gross collection
rate (“GCR?”) to an extrapolated amount of AR that was written off due to Conifer’s breach.”
(PL’s Resp. Br. at 29.) The basis for the GCR is set forth in the affidavit of David Wofford.
(Wofford Aff., Ex. 124, Docket Entry 124-12.) According to Wofford, the GCR is “simply
the amount actually collected during the time petiod in question, divided by the total amount
of all charges (both Collectible Chartges and Uncollectible Charges).” (I4. § 11.) Conifer takes
issue with this calculation because it would include “Clean Claims” which are claims Conifer

would not have wotked on. Conifer worked on “Problem Claims.” (David Wofford Dep.,
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Ex. 36 303:23-306:4, Docket Entry 105-9 at 57-58.) Woffotd noted that “[p]resumbly, the
collection rate for the A/R under its management should be lower than the overall gross
collection rate because [Conifer] only managed ‘Problem Claims.” (Wofford Aff. § 7.)
However, Wofford also expressed the problems with solely categorizing Clean verses Problem
Claims, and also stated that the GCR “takes into account, ovet an extended period of time, all
of the various factors that lead to a physician practice not collecting 100% of its charges.” (I4.
99 8, 14) Wofford further stated that this application was “an extremely consetvative
calculation method.” (I4. § 16.)

Based upon the calculation method used here, the Court cannot conclude as a matter
of law that Cone Health’s damages ate putely speculative and not reasonably cettain. The
historical collection rate used here is distinguishable from the collection method rejected in
Managed Care Prof’ls, Inc. v. Medlantic Healthare Grp., 164 F.3d 624, 1998 WL 704458, at *7 (4th
Cit. Oct. 1, 1998) (unpublished table decision).® In that case, the plaintiff predicted its damages
based upon collection rates from ptiot dealings with another health care provider and a
different thitd-party payotr. Id. at *6-7. The Court also noted that the plaintiff failed to
petform “detailed account-by-account teviews.” Id. at *7. Here, Cone Health’s damages
calculati;)n did not include anothet health care provider and based upon the expert’s
explanation of the method used, the application of the historical GCR should allow the fact-
finder to calculate damages with teasonable cettainty. Thus, Conifer’s motion for partial

summaty judgment as to Cone Health’s damages fail.10

? This case applied Virginia law.
1 The Coutt ovetrules Conifet’s objections to the use of Wofford’s affidavit.
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Cone Health’s Motion for Partial Summary Judgment

Cone Health seeks pattial summary judgment as to damages on Conifer’s counterclaim
fot two reasons: (1) Conifet is barted from recovering lost profits; and (2) if Conifer is entitled
to lost profits, such damages should be limited to those occurring prior to August 9, 2014.
(PL’s Bt., Docket Entry 101.) Conifer argues to the contrary, asserting that it seeks damages
fot direct lost profits which ate not batred under the Agreement, and that it is entitled to
damages accrued through January 31, 2017. (Def.’s Resp. Bt., Docket Entry 117.)

As to Cone Health’s first atgument, it relies upon a provision in the Agreement
regarding the disclaimer of indirect damages. Section 14.2 of the Agreement states:

Disclaimer of Indirect Damages. Neither party shall be liable to the other

party for indirect, incidental, consequential, exemplary, punitive or special

damages, zncluding lost profits, tegardless of the form of the action or the theory

of recovery, even if such a party has been advised of the possibility of such

damages, but such limitation shall not apply to a breach of the business associate

agreement (BAA) between the parties.
(Master Agreement § 14.2) (emphasis added)). Cone Health argues that this provision excludes
all damages for lost profits, whether direct or indirect. (PL’s Br. at 8.) Conifer asserts that a
plain reading of § 14.2 of the Agreement leads to only one conclusion that the lost profits
language set out in the provision solely pertains to zudirect loss profits, thus Conifer’s loss
profits that are direct damages are not barred. (Def.’s Resp. Br. at 10.)

As previously stated, plain and unambiguous language of a contract controls and the
intention of parties is inferred from the words of the contract. Philp Morris, 363 N.C. at 631-

32, 685 S.E.2d at 90 (citation omitted). Here, the clear language of § 14.2 leads to only one

appropriate interpretation that the parties are barred from recovering only indirect lost profits,
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thus Conifet’s claim for damages resulting from direct lost profits are recoverable under the
Agreement.

To teach this conclusion, the Coutt looks at the language of § 14.2 as a whole, and with
patticulatity, the words “/nc/uding lost profits.” (Master Agreement § 14.2) (emphasis added)).
This language is preceded by a list of excludable damages: “indirect, incidental, consequential,
exemplary, punitive ot special damages.” (I4) Interpreting a statutory provision, the North
Carolina Court of Appeals has relied upon general dictionary definitions to the word
“including”:

The New Oxford American Dictionary defines the word “including” to mean

“containing as part of the whole being considered.” The New Oxford American

Dictionary . . . . Similarly, Black’s Law Dictionary explains, “The participle including
typically indicates a partial list.” Black’s Law Dictionary 831 (9th ed. 2009).

State ex rel. Utilities Comm’n v. Envtl. Def. Fund, 214 N.C. App. 364, 367, 716 S.E.2d 370, 372
(2011). In applying another the statutory provision, the Supreme Court of North Carolina
stated that “[c]leatly, by use of the wotd ‘including’ the lawmakers intended merely to sz
examples[.]” N. Carolina Tpk. Auth. v. Pine Island, Inc., 265 N.C. 109, 120, 143 S.E.2d 319, 327
(1965) (emphasis added). Thus, the sole reasonable interpretation of “lost profits” in § 14.2
is that the term is an example of the preceding list of excludable damages, all of which are
indirect and consequential in nature such that none necessatily flow immediately from the
breach. See e.g., Pleasant Valley Promenade v. Lechmere, Inc., 120 N.C. App. 650, 671, 464 S.E.2d
47, 62 (1995) (citation omitted) (emphasis in original) (“Consequential or special damages for
breach of contract ate those claimed to result as a secondary consequence of the defendant’s non-
performance. They are distinguished from general damages, which are based on the value of the
performance itself, not on the value of some consequence that performance may produce.”);
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Piedmont Plastics, Inc. v. Mige Co., 58 N.C. App. 135, 140, 293 S.E.2d 219, 223 (1982) (citing Rodd
v. Drug Co., 30 N.C. App. 564, 568, 228 S.E.2d 35, 38 (1976) (“Incidental and consequential
damages are ‘special damages, those which do not necessarily result from the wrong.”)).
Because § 14.2 precludes tecovety of indirect lost profits and Conifer seeks direct lost profits
from any damages incuttred, Cone Health’s motion for partial summary judgment on this issue
fails.

Cone Health’s reliance upon two North Carolina federal district court cases is
misplaced. In Troche v. Bimbo Foods Bakeries Distribution, Inc., the defendant argued that the
damages provision in the parties’ contract precluded the plaintiff from recovering lost profits
of any kind. No. 3:11-CV-234-RJC-DSC, 2016 WL 5417203, at *3 (W.D.N.C. Sept. 27, 2016)
(unpublished). The plaintiff argued to the contrary, asserting that the lost profits preclusion
was limited to indirect and consequential damages. (I4.) That court concluded that “the clear
language of the [damages provision] leads to only one reasonable interpretation: [p]laintiff is
prohibited from recovering [any] lost profits.” (I4) In holding that the contract barred all
damages resulting from lost profits, Troche appears to rely on two cases, one with a similar
damages provision as the one in Troche, and one with a comparable damages provision. Id. at
*3-4. Both are unpersuasive here. In Carrv. Wal-Mart Stores, Inc., applying New York law, that
court held that the agreement between the parties “cleatly states that ‘lost profits’ cannot be
recovered.” No. 10-CV-6176 CJS, 2011 WL 939168, at *5 (W.D.N.Y. Mar. 16, 2011)
(unpublished). That court disagteed with the “[p]laintiff[’s] focus| | on the clause’s reference
to ‘consequential, incidental, indirect’ damages,” and it also appears that no consideration was

given to the dictionaty definition of “including” which preceded the list of disclaimed damages
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(inditect, incidental, consequential, and special damages). Id. at * 1, 511 In a separate
unpublished otdet, this Coutt, applying North Carolina law, held that “the plain language of
[the damages clause in the patties” agteement] cleatly states that consequential damages ate
excluded, that incidental damages ate excluded, and that lost profits, regardless of whether
they ate characterized as consequential damages or direct damages, are excluded.” Otder at
3, Ada Liss Grp. v. Sara Lee Branded Apparel, No. 1:06-CV-610 (M.D.N.C. Dec. 28, 2007).
Howevet, the provision at issue in .4da Liss included language whereby the parties agreed to
exclude “incidental ot consequential damages and/or any claims for lost profits.” Id. at 2-3
(emphasis added). Such language is distinguishable from the present case.

Although not controlling, the facts hete are mote akin to the Tenth Circuit Court of
Appeals’ holding in Penncro Assocs., Ine. v. Sprint Spectrum, L.P., 499 F.3d 1151 (10th Cir. 2007).
In a breach of contract action, the defendant argued that the plaintiff was not entitled to lost
profits based upon a provision in the parties’ agreement forbidding “the recovery of
‘consequential damages,’ specifying that they ‘include, but are not limited to, lost profits, lost
revenues and lost business opportunities.” Id. at 1155-56. That court gave consideration to

the dictionary definition of “to include:

' Notably, four yeats after the decision in Carr, the Western District of New York, in applying New
Yotk law, held that a disclaimer provision in a contract did not include direct lost profits sought by
the defendant. Nielsen Co. (U.S.), LLC v. Success Sys., Inc., 112 F. Supp. 3d 83, 103 (S.D.N.Y. 2015).

That coutt found that the provision at issue

exculpates the patties from liability for “special, incidental, consequential, indirect,
punitive ot exemplary damages including but not limited to ... lost profits.” . . . The term
“lost profits” as it is used here, cleatly refers to an example of losses that fall within
the six categories of damages expressly excluded by the [agreement]. These categories,
in turn, cleatly refer to damages beyond those flowing directly from the [agreement].

Id
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The dictionary undetscotes the point. Webster’s defines the term “to include”

as meaning “to place, list, ot rate as a part or component of a whole or of a

latger group, class, or aggregate.” Webster’s Third New International Dictionary 1143

(2002). 'The mote genetal term informs the subsequently listed examples, not

the other way around, and so lost profits hete refer only to those that are “a

part ot component” of the larger group or class of consequential damages.
Id. at 1156 (10th Cit. 2007). The coutt interpteted the contract clause to say “that no
consequential damages are recovetable, ‘includ[ing]’ lost profits; it simply does not speak to
ditect damages, ot to lost profits tecovetable undet such a theory.” Id.12 The provision!? here
is similar in that it fotbids recovery of lost profits resulting from the preceding listed categoties,
none of which are direct damages. Thus, Conifet’s claim for lost profits flowing from direct
damages is not barred. See Martin v. Bimtbo Foods Bakeries Distribution, Inc., No. 5:14-CV-17-BR,
2016 WL 5173249, at *2 (E.D.N.C. Sept. 21, 2016) (unpublished) (holding that Pennsylvania
law had not definitively addressed a similar liability limitation issue; therefore, citing Penncro,
the court held that “[i]t is [only] the recovery of lost profits which are considered
consequential, incidental, indirect, ot special damages that is precluded” and not all lost
profits); EMS, Ine. v. Chegg, Inc., No. 8:11CV113, 2012 WL 5412956, at *5 (D. Neb. Nov. 6,
2012) (unpublished) (applying Nebraska law and holding that “the limitation of liability
provision draws a distinction between direct and indirect damages and excluding coverage of

the latter [such that] [u]se of the phrase ‘but not limited to’ when listing examples of

consequential, indirect, ot incidental damages indicates that lost profits can be an example of

12 The court in Penncro was applying Kansas law.

3 Cone Health argues, and this Court agrees, that the headline, “Disclaimer of Indirect Damages”,
should be given no effect. (See Pl’s Reply, Docket Entry 101 at 3 n.1; see a/so Master Agreement §
16.8) (emphasis added)). Notwithstanding such, the plain language of the contract clause makes it
clear that the damages disclaimed within are indirect damages.
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such damages™); In re First Magnus Fin. Corp., No. ADV.09-00381-JMM, 2010 WL 6452904, at
*5 (B.A.P. 9th Cir. Aug. 31, 2010) (unpublished) (finding that “the plain language of [the
contract] unambiguously restricts damages from lost profits in the context of incidental,
punitive, indirect, special ot consequential damages” but did not forbid collection of profits
tesulting from a direct breach); Coremetrics, Inc. v. Atomic Park.com, LLC, No. C-04-0222 EMC,
2005 WL 3310093, at *4 (N.D. Cal. Dec. 7, 2005) (unpublished) (applying California law and
finding that “the Limitations on Damages clause is unambiguous and contemplates a bar on
recovety of indirect damages, not the direct damages [the plaintiff] seeks here”).

Having found that Conifer is not batred from secking lost profits from direct damages
tesulting from any alleged breach by Cone Health, the Court will address Cone Health’s
atgument that Conifer should be limited to damages incurred prior to August 9, 2014. (PL’s
Bt. at 10-15.) Cone Health relies upon § 15.2(c) of the Agreement to suppott its argument.
The contract provision states:

Without Cause. After the three (3) year anniversaty of this Agreement, [Cone

Health] may terminate this Agreement without cause at any time with six (6)

months written notice.
(Master Agreement § 15.2(c).) Cone Health assetts that Conifer had no expectation that the
Agreement would continue beyond the three year anniversary date of August 9, 2014. (Pl’s
Br. at 10.) Conifer argues to the contrary, and asserts that Cone Health is misguided upon the
case law which it relies. (Def.’s Resp. Br. at 17-18.)

It has long been established as a general rule under North Carolina law that “[i]n a suit

for damages arising out of a breach of conttact, the party injured by the breach is entitled to

full compensation for the loss and to be placed as near as may be in the position which [the
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non-breaching party] would have occupied had the contract not been breached.” Meares v.
Nixon Const. Co., 7 N.C. App. 614, 622-23,173 S.E.2d 593, 599 (1970) (citing Harris & Harris
Constr. Co. v. Crain and Denbo, Inc., 256 N.C. 110, 123 S.E.2d 590 (1962)). Thus, “the injured
patty is to be compensated ‘fot the loss which fulfillment of the contract could have prevented
or the breach of it has entailed.” Coble v. Richardson Corp. of Greensboro, 71 N.C. App. 511, 517-
18, 322 S.E.2d 817, 822 (1984) (citing Norwood v. Carter, 242 N.C. 152, 155, 87 S.E.2d 2, 4
(1955)). “The interest being protected by this general rule is the non-breaching party’s
‘expectation interest,” and in so doing, the injured party receives the ‘benefit of the bargain.”
First Union Nat. Bank of N. Carolina v. Naylr, 102 N.C. App. 719, 725, 404 S.E.2d 161, 164
(1991) (citation omitted). Applying Notth Carolina law, the Fourth Circuit in an unpublished
decision held that “when a contract does provide a right to cancel with notice the parties must
reasonably expect that this right might be exetcised[.]” Strategic Outsourcing, Inc. v. Cont’/ Cas.
Co., 274 F. App’x 228, 235 (4th Cit. 2008) (unpublished).

To suppott its argument to limit Conifer’s damages, Cone Health relies upon its
unilateral ability to terminate the contract without cause at the three-year anniversary of the
parties’ Agreement (with six months’ notice). Cone Health argues that Conifer’s expectation
interest could not have exceeded the scope of the without cause provision. (PL’s Br. at 12-
13.) The Court fitst notes that Cone Health terminated the contract pursuant to § 15.2(a)
“with cause” rather than “without cause” as § 15.2(c) permits. Additionally, Cone Health
terminated the Agteement on August 12, 2013, priot to the three-year anniversary. At that
time, even if it had sought to do so, Cone Health could not have unilaterally terminated

putsuant to § 15.2(c) because its actions would be have been premature. Howevet, this is not
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determinative here. North Carolina case law has held that “the damages recoverable are such
as may reasonably be supposed to have been in the contemplation of the parties when the contract
was made.” Troitino v. Goodman, 225 N.C. 406, 412, 35 S.E.2d 277, 281 (1945) (emphasis added)
(citation omitted); see also Weyerbaeuser Co. v. Godwin Bldg. Supply Co., 292 N.C. 557, 560-61, 234
S.E.2d 605, 607 (1977) (quoting Troitins). Thus, at the time of contracting, Conifer could have
no expectation beyond the thtree year annivetsary (with six months’ notice). As such, Conifet’s
damages should be limited to those occutring prior to August 9, 2014.14 Strategic Outsonrcing,
274 F. App’x at 235 (“Notth Catolina law . . . holds that an injured party to a contract of fixed
duration may recover damages incutted during the entire contract period when one party
ptematutely terminates the contract if it does #of include a cancellation provision.”).

In an alternative atgument, Conifer assetts that even if the damages are limited, such
limitation should be to Februaty 8, 2015 rather than the August 9, 2014 anniversary date.
(Def.’s Bt. at 23-25.) Conifer telies upon the language of § 15.2(c) and suggests that it “only
became opetative ‘/a]ffer the three (3) year anniversary . . . with six months written notice.”
(Id. at 24.) Cone Health argues that this new theoty asserted by Conifer is improper and that
Conifet has “maintained the position throughout this litigation that Cone [Health] could have
tetminated the Agreement ‘without cause on August 9, 2014.”” (PL’s Reply Br. at 9, Docket

Entry 135) (citation omitted).

14 Conifer attempts to distinguish Cone Health’s supporting cases by arguing that those cases dealt
with contract ptovisions allowing tetmination a# any time and also arguing that Cone Health could not
have terminated the Agreement without cause at the time it improperly breached the Agreement
putsuant to the with cause provision. (Def.’s Br. at 17-23.) The Court finds these arguments inapposite
as they fail to account for Conifet’s expectation interest at the time the contract was made.
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Here, the Court finds that § 15.2(c) is ambiguous on the issue of when Cone Health
could provide notice of its intent to terminate under §15.2(c). “[A] contract [term] is
ambiguous when the ‘writing leaves it uncettain as to what the agreement was . ... Barreft

Kays & Assocs., P.A. v. Colonial Bldg. Co. of Raleigh, 129 N.C. App. 525, 528, 500 S.E.2d 108, 111
(1998) (citing International Paper Co. v. Corporexc Constructors, Inc., 96 N.C. App. 312, 317, 385
S.E.2d 553, 556 (1989)). The New Oxford American Dictionary defines “notice” as “notification
ot watning of something, esp. to allow pteparations to be made.” The New Oxford American
Dictionary 1200 (Elizabeth J. Jewell et al. eds., 3d ed. 2010). Here, the clause is susceptible to
mote than one interpretation as a teasonable jury could find that Cone Health could give
notice six (6) months ptiot to the anniversary date, or that Cone Health could give notice only
after the date of the three-year anniversary. The inquiry does not end here, however.

Even where a court, howevet, determines as a matter of law that the contract is

ambiguous, it may yet examine evidence exttinsic to the contract that is included

in the summaty judgment matetials, and, #f the evidence is, as a matter of law,

dispositive of the interpretative issue, grant summary judgment on that basis. 1f, however,

tesott to extrinsic evidence in the summary judgment materials leaves genuine

issues of fact respecting the contract’s propet interpretation, summary judgment

must of course be tefused and interpretation left to the trier of fact.

Washington Metro. Area Transit Auth. v. Potomac Inv. Properties, Inc., 476 F.3d 231, 235 (4th Cir.
2007) (emphasis added) (citing Goodman v. Resolution Trust Corp., 7 F.3d 1123, 1126 (4th Cit.
1993)). Hete, Conifet’s conduct demonstrates that the intent of the parties was that the earliest
Cone Health could terminate the contract (without cause) was on August 9, 2014. One of
Conifet’s executives indicated that Cone Health court tetminate after three years. (John

O’Donnell Dep., Ex. B 145:1-3, Docket Entry 101-2 at 5; see also Worachek Email, Ex. K,

Docket Entty 101-11 (summatizing the contract term as “5 years with the option to terminate
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after 3”)). Additionally, in its discovety tesponse, Conifer indicated that Cone health had the
oppottunity to terminate the Agteement “without cause on August 9, 2014, provided that
Cone [Health] gave six months’ wtitten notice to [Conifer].” (Conifer Intetrogatory Response
9 28, Ex. H, Docket Entry 101-8 at 3.) One of Conifet’s experts also based a pottion of his
opinion using the August 9, 2014 termination date. (Erik C. Lioy Expert Repott, Ex. G,
Docket Entry 101-7 at 3.) Thus, the undisputed exttinsic evidence supports the finding that
that Conifer is entitled to lost profits, if any, through August 9, 2014.15 Cone Health’s motion
for partial summary judgment is granted on this issue.

III. CONCLUSION

For the reasons stated above, IT IS THEREFORE ORDERED that Cone Health’s
Motion for Partial Summaty Judgment (Docket Entry 100) is GRANTED IN PART AND
DENIED IN PART, and Conifet’s Motion for Partial Summary Judgment (Docket Entry

103) is DENIED.

Unit&d States Magistrate Judge

April 11, 2017
Dutham, North Carolina

* Cone Health also claims that Conifet’s representative drafted the Agreement; thus, the contract is
strictly construed against Conifet. Rayfield Aviation, LLC v. Lyon Aviation, Inc., No. 1:11CV274, 2014
WL 1320118, at *9 n.15 (M.D.N.C. Mat. 31, 2014), 4fd Nov. 6, 2014) (“Both. parties note the well-
established interpretive canon that a conttact is to be construed sttictly against its drafter.”).
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