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Before WYNN, Circuit Judge, and OSTEEJR., District Judge, and BRITT,
Senior District Judge.

* k% k%

Circuit Judge Wynn wrote th@aajority opinion in whichSenior District Judge Britt
concurred. District Judge @®n, Jr., wrote a separate opinion concurring in part and
dissenting in part.

MEMORANDUM OPINION

WYNN, Circuit Judge:

In these consolidated cases, two groupPlaintiffs allege that North Carolina’s
2016 Congressional Redistricting Plarheg(t “2016 Plan”) constitutes a partisan
gerrymander in violation of the First Amendm, the Equal Protection Clause of the
Fourteenth Amendmenand Article I, Section? and 4 of the Constitution. Legislative
Defendantsdo not dispute that the General Assgnibtended for the 2016 Plan to favor
supporters of Republican candidates addfavor supporters of non-Republican
candidates. Nor could they. The Rbpcan-controlled North Carolina General
Assembly expressly directed the legislatar&l consultant responsible for drawing the
2016 Plan to rely oripolitical data”—past election sellts specifying whether, and to
what extent, particular votingistricts had favored Republican Democratic candidates,

and therefore were likely to do so in theéule—to draw a distring plan that would

1 Senator Robert Rucho, in his officiehpacity as co-chaiof the Joint Select
Committee on Congressional Redistrictinge(t“Committee”); Representative David
Lewis, in his official capacity as co-chaf the Committee; Timothy K. Moore, in his
official capacity as Speaker of the North Carolina House of Representatives; and Philip
E. Berger, in his official capacity as Pre=id Pro Tempore of the North Carolina Senate.



ensure Republican candidates would pilewa the vast majority of the state’s
congressional districts. Ex. 1007.

Legislative Defendants also do nogae—and have never argued—that the 2016
Plan’s intentional disfavamng of supporters of non-Reblican candidates advancasy
democratic, constitutional, or plic interest. Norcould they. Neithethe Supreme Court
nor any lower court has recognized arspch interest furthered by partisan
gerrymandering—*“the drawing of legislative dist lines to subordinate adherents of one
political party and entrench a rival party in poweAtiz. State Legislature v. Ariz. Indep.
Redistricting Comm’n135 S. Ct. 2652, 2658 (2015). And, adhar detailed below,
partisan gerrymandering runs contrary tanewous fundamental decratic principles
and individual rights enshriden the Constitution.

Rather than seeking to adhe® any democratic or cdrtational interest, the state
legislator responsible for drawing the 20R&n said he drew the map to advantage
Republican candidates because he “think|sfting Republicans is better than electing
Democrats.” Ex. 1016, at 34:21-23. Buattlis not a choice the Constitution allows
legislative mapdrawers to make. Rather, “the core principle of [our] republican
government [is] that the voters shouldooke their representatives, not the other way

around.” Ariz. State Leq.135 S. Ct. at 2677 (internal quotation marks omitted).



Accordingly, and as further exphed below, we conclude thRtaintiffs prevail on all of
their constitutional claims.

l.

A.

Over the last 30 years, North Carolinatars repeatedly have asked state and
federal courts to pass judgmnieon the constitutionality of the congressional districting
plans drawn by their state legislators. Tinst such challenge wolved a redistricting
plan adopted by the North Carolina Gehehkasembly after the 1990 census, which
increased the size of North ©@&na’s congressional delegatiorom 11 to 12 members.
See Shaw v. RerfShaw ), 509 U.S. 630, 633—34 (1993When the General Assembly
set out to redraw the state’s congressiatiatricts to incorporate the new seat, the
Department of Justice, pursuant to its “nidack” policy, pushedor the creation of a
second majority-black district to augmentmnaintained, the repreatation of the state’s
African-American voters in Congresdd. at 635. In responsg¢he General Assembly
prepared a revised district map that wdgd the majority-blgk First and Twelfth
Districts (the “1992 Plan”)Id.

Several dozen North Carolinvaters, most of whom were Republican, challenged
the 1992 Plan as a partisgarrymander, in violation of hEqual Protection Clause, the

First Amendment, and Article |, Sectidhof the United States ConstitutiorRope v.

2 This opinion constitutes our findings afdt and conclusions of law pursuant to
Federal Rule of Civil Procedure 52(a)(1).



Blue, 809 F. Supp. 392, 394-9897-98 (W.D.N.C. 1992xff'd 506 U.S. 801 (1992). A
divided three-judge panel dismissed the agtiholding that the plaintiffs failed to
adequately allege that the redistrictin@rplhad a legally cogmable “discriminatory
effect” on any “identifiable [political] group,tinder the standard set forth in the Supreme
Court’s decision irDavis v. Bandeme#78 U.S. 109, 127 9B6) (plurality op.). Pope
809 F. Supp. at 397.

Separately, a group of North Carolina votelhsillenged the 1992 Plan as a racial
gerrymander, in violation of the Equal Protection ClauSeaw | 509 U.S. at 636—37.
After several years of litigation, the Supre@eurt held that the General Assembly’s use
of race as the predominant factor in dragvithe second majority-lbd& district in the
1992 Plan violated the Equal Protection Claws® enjoined the use of that district in
future elections. Shaw v. Hun{Shaw 1), 517 U.S. 899, 905-18 (1996). In 1997, a
politically divided General Assebly enacted a remedial gl expected to elect six
Republican and six DemocratiRepresentatives, rendering each party’s share of the
state’s congressional delegation proportional tshire of the statewaedvote in the most
recent congressional electionCromartie v. Hunt 133 F. Supp. 2d 407, 412-13
(E.D.N.C. 2000)rev’'d sub nomEasley v. Cromarties32 U.S. 234 (2001). at 423-24
(Thornburg, J., dissenting). In 2001, afsewveral more years difigation, the Supreme
Court approved that remedial plasee Easley532 U.S. 234 (holding that three-judge
panel’s finding that race constituted the gominant motivation imedrawing remedial

districts was not supported by substantial evidence).



Just as litigation regarding the 1992 Plameao an end, theesults of the 2000
census entitled North @aina to another seat in Comgs, and the General Assembly
again set out to redraw the state’s congressional districts to include the additional seat.
The resulting plan, which was adegtin 2001 (the “2001 Pl&n was used in each of the
State’s congressional elections between 20@12810. In all but one of these elections,
the party receiving more statewide votéw their candidates for the House of
Representatives also won a majority o€ theats in North Carolina’s congressional
delegation (the only exception being the 2@&léction, in whichRepublicans won 54
percent of votes statewide butlp® of the 13 seats). Ex$021-25. Ahough the 2001
Plan did not include any majtyr-black districts, black vots in the First and Twelfth
Districts were consistently successful éfecting their preferred candidatesiarris v.
McCrory, 159 F. Supp. 3d 606G06-07 (M.D.N.C. 2016)affd sub nom. Cooper v.
Harris, 137 S. Ct. 1455 (2017). Unlike the 19BN, the 2001 Pladid not generate
significant federal litigationld. at 607.

B.

In 2010, for the first timen more than a centuryorth Carolina voters elected
Republican majorities in botie North Carolina Senate atige North Carolina House of
Representatives, giving Republicans exeleiontrol over the decennial congressional

redistricting process. See id.at 607. The Howsof Representatives and Senate each

3 Under the North Carolina @stitution, the Governor laskthe authority to veto
redistricting legislation.SeeN.C. Const. art. I, § 22.



established redistricting committees, whialere jointly responsie for preparing a
proposed congressional redistricting plahnd. Representative David Lewis, in his
capacity as the senior chair of the Holsedistricting Committee, and Senator Robert
Rucho, in his capacity asrser chair of the Senate Ristricting Committee, were
responsible for developing tipeoposed redistricting plarid.

Through private counselhe committees engaged Otmomas Hofeller, who had
previously worked as the redistrictingoordinator for the Republican National
Committee, to draw the newmgressional districting pland. Concurrent with his work
on the 2011 North Calioa congressional redistricting plaidr. Hofeller alscserved on a
“redistricting team” established as parttbé Republican Stateeadership Committee’s
(“RSLC”) Redistricting Majority Projectcommonly referred to as “REDMAP.” EX.
2015, at 1 13. According BSLC, REDMAP sought to ele®epublican candidates to
state legislatures so that Republicans wooldtol such legislatures’ redistricting efforts
and thereby “solidify conservative policymaking at the state level and maintain a
Republican stronghold in the U.S. HouseR&presentatives for the next decadgl’ at
1 10. With regard to North Carolina, particular, REDMAP sought to “[s]trengthen
Republican redistricting powdy flipping [state legislati®] chambers from Democrat to
Republican control.” Ex. 2020.

Representative Lewis and r&tor Rucho, both of wim are Republican, orally
instructed Dr. Hofeller regding the criteria he shouldbllow in drawing the new
districting plan. Dep. of Thomas B. Hofell¢Hofeller Dep.”) 20:7-19, Jan. 24, 2017,

ECF Nos. 101-34, 110-1. Aocrding to Dr. Hofeller, Repssentative Lewis and Senator
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Rucho’s “primar[y] goal” in drawing the newdldricts was “to create as many districts as
possible in which GOP candidates would bke dab successfully compete for officeld.
at 123:1-7.

In accordance with Repregative Lewis and Senator Roo’s instructions, Dr.
Hofeller testified that he sought “to minimidee number of districts in which Democrats
would have an opportunity toeslt a Democratic candidateld. at 127:19-22. In order
to minimize the electoral opportunities of idecratic candidates, Dr. Hofeller used the
results of past statewide elections to predisether a particular pcinct or portion of a
precinct was likely to vote for a Republican Democratic congressional candidate in
future elections.See id.at 132:22-134:13, 159:20-160:12ccording to Dr. Hofeller,
“past voting behavior,” as reflected in “pasection results,” is tie best predictor of
future election success.” ER037. Past election datauveabecome “the industry
standard” for predicting the partisan perforrmarof a districting plan, he explained,
because “as more and more voters . . .steginon-partisan or independent,” party
registration data have decreased in predictive vdtlie.

Using past election data tdraw maps that were moifavorable to Republican
candidates,” Dr. Hofeller moved district éa “to weaken Democratic strength in
Districts 7, 8, and 11 . . . byoncentrating Democratic vogrstrength in Districts 1, 4,
and 12.” Ex. 2043, at 33-34ge alsoHofeller Dep.116:19-117:25 (“The General
Assembly’s goal [in 2011] was to increase Raman voting strength in New Districts 2,
3, 6, 7, and 13. This calilonly be accomplished by plag all the strag Democratic

[census voting districts (“VTDs”)] in eitheNew Districts 1 or 4.”). Dr. Hofeller
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conceded that, by doing soetR011 Plan “diminished . [t]he[] opportunity to elect a
Democratic candidate in the districts imhich [he] increased Republican voting
strength.” Hofeller Dep. 128:17-21.

Believing (incorrectly) that Section @f the Voting Rights Act required the
creation of majority-black districts “whemgossible,” Represertae Lewis and Senator
Rucho also directed Dr. Hofeller to re-establiglo majority-black districts in the state.
Harris, 159 F. Supp. 3d at 608. This gombrked hand-in-hand with the General
Assembly’s partisan objective because,Lagislative Defendants acknowledge, “race
and politics are highly correlatédEx. 2043, at  120. Ts, Dr. Hofeller drew the map
to further concentrate blackoters, who are more likelto vote for Democratic
candidates, into the state’s First and Twelftongressional districts, where Dr. Hofeller
already was planning to concentrate Democratic voting stremtgris, 159 F. Supp. 3d
at 607-09. As a result, the proportion ciidi voters in those slricts increased from
47.76 percent to 52.65 per¢emd from 43.77 percent to B8 percent, respectivelyd.
The General Assembly enacteé 2011 Plan on July 28, 2011d. at 608.

North Carolina conducted two congressiop@ctions using the 2011 Plan. In
2012, Republican candidates rieeel a minority of the statewide vote (49%), Ex. 3023,
but won a supermajority of the congressiosahts (9 of 13), Ex1020. In 2014,
Republican candidates received 54 percerthefstatewide vote, and won 10 of the 13
congressional seats. Ex. 1019.

Meanwhile, voters living in the two majty-black districtschallenged the 2011

Plan in both state and federal court, alegthat lines for the two districts constituted
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unconstitutional racial gerrymander#darris, 159 F. Supp. 3d &09-10. The North
Carolina Supreme Court twice rdl¢hat the 2011 Plan did neiblate the state or federal
constitution. Dickson v. Rucho781 S.E.2d 40410-11 (N.C. 2015)acated 137 S. Ct.
2186 (2017) (mem.Pickson v. Ruchor66 S.E.2d 238 (N.C. 2014)acated 135 S. Ct.
1843 (2015) (mem.). However, é®bruary 5, 2016, a thr¢@dge panel presiding in the
U.S. District Court for the Middle District dflorth Carolina strucklown the districts as
unconstitutional racial gerrymanders and emgd their use in future electiongdarris,
159 F. Supp. 3d at 627.

With both chambers of éhNorth Carolina Generalssembly still controlled by
Republicans, Representative Lewis and Serfateho again took charge of drawing the
remedial districting plan. On February )16, Representative Lewis decided to again
engage Dr. Hofeller to draw the remedman. Dep. of RepDavid Lewis (“Lewis
Dep.”) 44:2—4, Jan. 26, 2017, ECF Nos. 101-33, 108-3, 110-3, 19k AlsdEx. 4061.
Soon thereafter, Representative Lewis spokh @r. Hofeller over the phone regarding
the drawing of the new plan. Lewis Depl:12-24; Ex. 4061. Ewn before he spoke
with Representative Lewis, Dr. Hofeller chdegun working on a meedial plan using
redistricting software and tion his personal computeHofeller Dep. 130:2-9.

On February 9, 2016, Representativewis and Senator Rucho met with Dr.
Hofeller at his home and provided him withabinstructions regarding the criteria he
should follow in drawing the remedial plafEx. 4061; Lewis Dep. 48:19-49:7; Dep. of
Sen. Robert Rucho (“Rucho Dep.”) 170:130:17, Jan. 25, 2017, ECF Nos. 101-32,

110-5. Once again, Repesdative Lewis and Senator Rucho did not reduce their
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instructions to Dr. Hofeller to writing. Lewifep. 60:1-13. In addition to directing Dr.
Hofeller to remedy the racial gerrymand&epresentative Lewis and Senator Rucho
again directed Dr. Hofeller to use political data—precinct-level election results from all
statewide elections, excluding presidentigcéibns, dating back to January 1, 2008—in
drawing the remedial plan. Ex. 2043, &88f Lewis Dep. 162:24163:7; Hofeller Dep.
100:3-102:5, 180:10-16. Repeesative Lewis and Senator &ho further instructed Dr.
Hofeller that he should use that political dabadraw a map that would maintain the
existing partisan makeup ofetstate’s congressional delegati which, as elected under
the racially gerrymandered plancluded 10 Republicans aBdDemocrats. Ex. 2043, at

1 38; Lewis Dep. 162:24-163:7; Hofeller D4F5:19-23, 178:14-2088:19-190:2.

With these instructions, Dr. Hofeller dimued to prepare draft redistricting plans
on his personal computer. To achievepisentative Lewis and Senator Rucho’s
partisan objectives—and in aecdance with his belief that §st voting data” serve as the
best predictor of future election results+DOHofeller drew the draft plans using an
aggregate variable he created to predict @artmerformance. For each census block, the
variable compared the sum of the votes cast for Repulilmadidates in seven statewide
races occurring between 2008 and 2014 whia sum of the avage total number of
votes cast for Democratic and Republican cdaidis in those same races. Exs. 1017,
2002, 2039, 2043 at 11 187, 49, 50; Dep. of Thomddofeller, vol. Il (“Hofeller Dep.

II") 262:21-24, Feb. 10, 2017, ECF No. 110-Pr. Hofeller testified that he used the
averaged results from the seven elections Stoaget a pretty goodross section of what

the past vote had been,” Hofeller Dep. 262413:9, and “[tjo give [him] an indication

11



of the two-party partisan characteristiof VTDs,” Hofeller De. Il 267:5-6. Dr.
Hofeller explained that “he had drawn numerplans in the state of North Carolina over
decades,” and in his “experience[,] . . . tim@lerlying political naturef the precincts in

the state does not change no matter whatyageuse to analyze it.’Ex. 2045, at 525:6—

10; Hofeller Dep. at 149:5-18. “So once a precinct is found to be a strong Democratic
precinct, it's probably going to act as aosig Democratic precinct in every subsequent
election. The same would be true Republican precitts.” Ex. 2045at 525:14-17see

also Hofeller Dep. Il at 274:9-12 (“[l]ndividuaMTDs tend to carry . . . the same
characteristics throughstring of elections.”).

When he drew district lines, Dr. Hofellersgiayed his partisanship variable on his
computer screen by color-codircounties, VTDs, or precirgtto reflect their partisan
performance. Ex. 5116, at { 8, figHipfeller Dep. 103:5-1034; Hofeller Dep. I
267:18-278:4. Dr. Hofeller wodluse the partisanship varalio assign a VTD “to one
congressional district or another,” HofellBep. 106:23-107:1, 132:14-20, and “as a
partial guide” in deciding whethend where to split VTDs or countiesl. at 203:4-5;
Hofeller Dep. Il at 267:10-17. In assigning a county, VTD, or precinct to a particular
district, Dr. Hofeller also sought to presetwe “core” constituency ahe districts in the
2011 Plan. Ex. 5001, at 1 31Jsing his partisanship vable—and in accordance with
his effort to preserve the “cores” of thesticts in the 2011 Plan—Dr. Hofeller drew, for
example, the Fourth and TwélfDistricts to be “predomimdly Democratic,” as those
districts had been under the 2011 Plan. Hmfdep. 192:7-12. After drawing a draft

plan, Dr. Hofeller also would use his sewdeetion variable to assess the partisan
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performance of the plan on a distdmt-district basis and as a whol&d. at 247:18-23;
Hofeller Dep. Il 283:15-19, 284:20-285:4.Dr. Hofeller thenwould convey his
assessment of the partisan performance of datiict to Representiae Lewis. Hofeller
Dep. 11 290:17-25.

The following day, February 10, 2016&r. Hofeller met with Representative
Lewis and Senator Rucho and showed themraédeaft redistrictingplans. Rucho Dep.
31:16-31:18, 37:7-37:8. “Nearly every time” he revievizad Hofeller's draft maps,
Representative Lewis assessed the plans’ partisan performance using the results from
North Carolina’s 2014 Senate race betweema® Thom Tillis and former Senator Kay
Hagan. Lewis Dep. 63:9-64:17. Repmasitive Lewis visited Dr. Hofeller's house
several more times over the next few dayeetoew additional draft remedial plans. On
either February 12 oFebruary 13, Dr. Hofeller presented the near-final 2016 Plan to
Representative Lewis, which Repeatative Lewis found acceptablil. at 77:7-20.

On February 12, 2016, tHeadership of the NortiCarolina General Assembly
appointed Representative Levesd Senator Rucho as co-chairs of a newly formed Joint
Select Committee on Congressional Redistrgct{the “Committee”), comprised of 25
Republican and 12 Democratiqglslators, to draw the remedidistrict plan. Ex. 2009.

On February 15, 2016, the co-Qisaheld a public hearing dhe redistricting effort. EX.
1004. Dr. Hofeller did not attend the pigbhearing. Rucho Dep. 55:4-6. The
Committee also solicited written comments relgag the redistricting efforts on its
website. Id. at 55:10-23. Dr. Hofeller was not afgad of any of the comments made at

the public hearing or ithe written submissiondd. at 55:4-56:13. Because Dr. Hofeller

13



finished drawing the 2016 Pldrefore the public hearing dnthe opening of the window
for members of the public to submit writteamments, Hofeller Dep. 177:9-21, the 2016
Plan did not reflect any public input.

On February 16, 2016—aft®r. Hofeller, at Repres¢ative Lewis and Senator
Rucho’s direction, had completelrawing the remedial mapd,; Ex. 5001, at { 33—the
Committee met for the first time At that meeting, Representative Lewis and Senator
Rucho proposed the following criteria to govéne drawing of the remedial districts:

Equal Population: The Committee willse the 2010 federal decennial

census data as the sole basis of pdjaudor the establlsment of districts

in the 2016 Contingent Congressionar?l The number of persons in each

congressional district shall be as nearly as equal as practicable, as
determined under the most recent federal decennial census.

Contiguity: Congressional districts alh be comprised of contiguous
territory. Contiguity by water is sufficient.

Political Data: The only data otherath population datdo be used to
construct congressional districts Bhhe election results in statewide
contests since January 1, 2008, mutluding the last two presidential
contests. Data identifying the raceimdividuals or votershall not be used

in the construction or considerati@f districts in te 2016 Contingent
Congressional Plan. Voting districtsV(TDs”) should besplit only when
necessary to comply with the zero deviation population requirements set
forth above in order to ensuttee integrity of political data.

Partisan Advantage: The partisankmap of the congressional delegation
under the enacted plan is 10 Republicans and 3 Democrats. The Committee
shall make reasonable efforts to comstrdistricts in the 2016 Contingent
Congressional Plan to maintain tlwerrent partisan makeup of North
Carolina’s congressional delegation.

Twelfth District: The current GenerAlssembly inherited the configuration
of the Twelfth District from past General Assemblies. This configuration
was retained because tthistrict had already bedreavily litigated over the
past two decades and ulately approved by the aas. The Harris court
has criticized the shape dhe Twelfth District citing its “serpentine”

14



nature. In light of thisthe Committee shall constt districts in the 2016

Contingent Congressional Plan thétrénate the current configuration of

the Twelfth District.

Compactness: In light of the Harriewrt’s criticism of the compactness of

the First and Twelfth Districts, the Committee shall make reasonable efforts

to construct districts in the 2016ontingent Congressional Plan that

improve the compactness of the currdrgtricts and keep more counties

and VTDs whole as compared to tberrent enacted plan. Division of

counties shall only be made for reasons of equalizing population,

consideration of incumbency and paél impact. Reasonable efforts shall

be made not to divide a countyo more than two districts.

Incumbency: Candidates for Congress are not required by law to reside in a

district they seek to represent. Wwhkver, reasonable efforts shall be made

to ensure that incumbent members of Congress are not paired with another

incumbent in one of the new distriatenstructed in the 2016 Contingent

Congressional Plan.

Ex. 1007. No other criteria we discussed by the Committeein legislative debate on
the 2016 Plan.

Representative Lewis explained the relaship between the tical Data” and
“Partisan Advantage” criteria as folls: the Partisan Advantage criterion
“contemplate[s] looking at the political data . and as you draw the lines, if you're
trying to give a partisan adwtage, you would want to dralines so that more of the
whole VTDs voted for the Replibtan on the ballot than dy did the Democrat.” Ex.
1005, at 57:10-16. And herther explained that “to the extent [we] are going to use
political data in drawing this map, i to gain partisan advantage.ld. at 54.
Representative Lewis “acknowledge[d] freelthat this would be a political

gerrymander,” which he maintainegs “not against the law.Id. at 48:4—6.
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Democratic state Senator Floyd MeKick, Jr., objected to the “Partisan
Advantage” criterion, stating that “ingrding]” the 10-3 advantage in favor of
Republicans was not “fair, reasonable, [or]abaed” because, as recently as 2012,
Democratic congressional candidates hadivedemore votes on a statewide basis than
Republican candidatedd. at 49:16-50:5, 50:14-22. hesponse, Representative Lewis
said that he “propose]dhat [the Committeefiraw the maps to give a partisan advantage
to 10 Republicans and 3 Denrats because [he] d[id] nbtlieve it[ would be] possible
to draw a map with 11 Replitans and 2 Democrats.ld. at 50:7-10. Democratic
Committee members also exgsed concern that the PaatisAdvantage criterion would
“bake in partisan advantageathwas achieved through thesusf unconstitutional maps.”
Id. at 62:1-3. In response, Representativeiteagain reiterated that “the goal” of the
criterion “is to elect 10 Refmlicans and 3 Democratsld. at 62:18-19.

That same day, Committee members adbpte a bipartisan basis, the Equal
Population, Contiguity, Twelfth Digtt, and Incumbency criteriald. at 14:16-18:3,
21:9-24:18, 91:17-94:17, 9%-98:20. The renmaing two criteria—Political Data and
Partisan Advantage—were @uted on party-line votesld. at 43:21-47:567:2—69:23.
Additionally, the Committee authord the chairmen to engage a consultant to assist the
Committee’s Republican leadership in dnagvthe remedial plan. Ex. 2003.

Also on February 16, 2016, after recetyiauthorization to hire a redistricting
consultant, Representative Lewis and Sen&iocho sent Dr. Hofeller an engagement
letter, which Dr. Hofeller signed that sameydaEx. 2003. Upon his engagement, Dr.

Hofeller downloaded # 2016 Plan, which he had colefied several days earlier, from
16



his personal computer onto a legislative poter. Lewis Dep. 138:6-8; Ex. 1009, at
45:7-45:11; Ex. 1014t 21:10-21:24; EX4061. Democratic Committee members were
not allowed to consult with Dr. Hofeller nawere they allowed access to the state
computer systems to which he downloadled 2016 Plan. Ex1011, at 36:9-20; EXx.
1014, at 44:23-45:15; Ex. 200&ccording to Representaéi\L ewis, Senator Rucho, and
Dr. Hofeller, the 2016 Plan adhered to @@emmittee’s Partisan Advantage and Political
Data criteria. Ex. 1014, at 36:25-37:6;.BE®16, at 37:3—7; Heller Dep. 129:14-15.

The following day, Representative Levaad Senator Rucho presented the 2016
Plan to the Committee. EX008. As part of the prestation, Representative Lewis
provided Committee menelps with spreadsheets showing tiartisan performance of the
proposed districts in twenty previous staide elections. Ex. 1017. Representative
Lewis stated that he and r&tor Rucho believed thate?016 Plan “will produce an
opportunity to elect ten Replican members of Congresdyut it was “a weaker map
than the [2011 Plan]from the perspective of Partisan vethtage. Ex. 1008, at 12:3—7.
The Committee approvdtie 2016 Plan bparty-line vote.Id. at 67:10-72:8.

On February 19, 2016, the North Caraliflouse of Representatives debated the
2016 Plan. During that debate, Représeve Lewis further explained the rationale
behind the Partisan Advantage criterionfista “I think electing Republicans is better
than electing Democrats. So | drew this n@aelp foster what think is better for the
country.” Ex. 1016, aB4:21-23. Following that debatine North Carolina Senate and

North Carolina House of Representativegproved the 2016 Plan, with one slight
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modification? on February 18 and February 19, extjvely, in both cases by party-line
votes. Ex. 1011, at 110:332; Ex. 1016, at 81:6-16.

The 2016 Plan split43 counties and 12 precinctsEx. 5023. Under several
statistical measures of compactness, thadridis created by & 2016 Plan are, on
average, more compaittan the districts créad by the 2011 PlanEx. 5048. The 2016
Plan paired 2 of the 13 cambents elected under the anstitutional 2011 Plan. EX.
2012, at 15-19. Ten of the thirteen district the 2016 Plan retad at least 50 percent
of their constituency under tl2911 Plan. Ex. 5001, tbl.1.

The Harris plaintiffs filed objections to # Plan with the three-judge court
presiding over the racial gerrymandering cas¢arris v. McCrory No. 1:13-cv-949,
2016 WL 3129213, at *1 (ND.N.C. June 2, 2016). Apmg those objections, thdarris
plaintiffs asked the court to reject tH#16 Plan as an uonstitutional partisan
gerrymander.ld. at *2. Noting that the Supreme Cbhiad not agreed to a standard for
adjudicating partisan gerrymandering clainmgl dhat the “plaintiffs ha[d] not provided

the Court with a ‘suitable stdard™ for evaluating such alms, the court rejected the
partisan gerrymandering objection “as presentéd.’at *3 (quotingAriz. State Leg.135

S. Ct. at 2658). The coutivice made clear, however, thas “denial of plaintiffs’

4 During a Senate Redistricting Corntiee meeting on Febroa 18, 2017, the
2016 Plan was slightly modified by movingdwvhole precincts and one partial precinct
between Districts 6 and 13 to avoid doubletking two incumbents. Ex. 1009, at 53:2—
54:14; Ex. 1014, at 22:21-2%); Lewis Dep. 138:6-139:2.
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objectionsdoes notconstitute or imply arendorsement of, or feclose any additional
challenges to, the [2016 Plan]ld. at *1, *3 (emphasis added).

In November 2016, North Carolina aucted congressional elections using the
2016 Plan. In accoehce with the objectesr of the Partisan Advantage criterion,
Republican candidates prevailed in 10 the 13 (76.92%) congressional districts
established by the 2016 Plan. .B®18. Republicanandidates received 53.22 percent of
the statewide vote. Ex. 3022.

C.

On August 5, 2016, Commodause, the North Carolina Democratic Party, and
fourteen North Carolina votérgcollectively, “Common Case Plaintiffs”), filed a
complaint alleging that the 2016 Plan dimged a partisan gerrymander. Compl.,
Common Cause v. Rughdo. 1:16-cv-1026, Aug. 5, 201&CF No. 1. The League of
Women Voters of North Carolina (the éague”) and twelve North Carolina vofers
(collectively, “League Plaintiffs,” andtogether with Common Cause Plaintiffs,
“Plaintiffs”) filed their partisan gerrynralering action on September 22, 2016. Compl.,

League of Women Vaogeof N.C. v. RuchdNo. 1:16-cv-1164, Sep22, 2016, ECF No. 1.

®> The individual plaitiffs in the Common Causetamn are Larry D. Hall; Douglas
Berger; Cheryl Lee Taft; Richard Taft; Alite Bordsen; William H. Freeman; Melzer A.
Morgan, Jr.; Cynthia S. Boylan; Coy E. dver, Jr.; John Morson McNeill; Robert
Warren Wolf; Jones P. Byrd; John ®resham; and Russell G. Walker, Jr.

® The individual plaintiffs in theLeague action are William Collins, Elliott
Feldman; Carol Faulkner FoAnnette Love; Maria PalmeGunther Peck; Ersla Phelps;
John Quinn, Ill; Aaron Sarvedanie Smith Sumpter; Elizath Torres Evans; and Willis
Williams.

19



Both parties named as defendants Legigabefendants; A. Grant Whitney, Jr., in his
official capacity as Chairman of the NorthrGliina State Board of Elections (the “Board
of Elections”); the Board of Elections; and tBete of North Carolina (collectively, with
Chairman Whitney and the Board of ElectipfState Defendants&nd with Legislative
Defendants, “Defendants”).

In their operative complaigs, both Common Cause Plaintiffs and League Plaintiffs
allege that the 2016 Planolates the Equal Protection C&my by intentionally diluting
the electoral strength of inddaals who previously opposedr were likely to oppose,
Republican candidates, and the First éadment, by intentionally burdening and
retaliating against supporten$ non-Republican candidates the basis of their political
beliefs and association. First Am. Comipl Decl. J. and Inj. Relief (“Common Cause
Compl.”) 11 25-45Common Cause v. Rughdo. 16-cv-1026, S#. 7, 2016, ECF No.
12; Am. Compl. (“LeagueCompl.”) 11 69-83League of Women Voters of N.C. v.
Ruchg No. 16-cv-1164, Feb. 10, 2017, ECF Md. Common Clause Plaintiffs further
allege that the 2016 Plan violates Artit|eSection 2 of the Unité States Constitution,
which provides that members of the House of Representatives will be chosen “by the
People of the several States,” by usurpthg right of “the Peple” to select their
preferred candidates for Congress, and Aatigl Section 4, by exceeding the States’
delegated authority to determaifithe Times, Places and Maerof holding Elections” for
members of Congress. CormamCause Compl. 11 46-54.

On February 7, 2017, thi€ourt consolidated the twactions for purposes of

discovery and trial. Order, Feb. 7, 2017, BG¥ 41. Three dayster, League Plaintiffs
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amended their complaint to reflect thesukts of the 2016 congressional election
conducted under tH&016 Plan and empirical agaés of those results.

On February 21, 2017, Defendantoved to dismiss both complaints under
Federal Rule of Civil Procedure 12(6), principally asserting that (Bope v. Blug809
F. Supp. 392 (W.D.N.C. 1992), which the Seipe Court summarily affirmed, 113 S. Ct.
30 (1992), required dismissal of Plifs’ actions, and (2) the Supreme Court’s
splintered opinions regarding ethjusticiability of—and, to the extent such claims are
justiciable, the legal framework for—partisan gerrymandering claims foreclosed
Plaintiffs’ claims. Mot. to Dismiss for Faite to State a Claim, Feb. 21, 2017, ECF No.
45. In a memorandum opinion and ordeteesd March 3, 2017, this Court denied
Defendants’ motions to dismissCommon Cause v. Ruch@40 F. Supp. 3d 376
(M.D.N.C. 2017); Order, M&h 3, 2017, ECF No. 51.

Beginning on October 16, 2017, this Coleld a four-day tria during which the
Common Cause Plaintiffs, League Pldisti and Legislative Defendants introduced
evidence and presentégstimony from their expert withesses. Although counsel for the
State Defendants attended trial, they did peticipate and tooko position as to how
this Court shouldesolve the case.

In post-trial briefing, League Plaintiffset forth a single, three-part test for
determining whether a state congressionalistacting plan violates the First and
Fourteenth Amendments. Under their proposed test, a plaintiff alleging that a state
redistricting body engaged in unconstitutibpartisan gerrymandering bears the burden

of proving: (1) that the redistricting body aated the challenged plawith the intent of
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discriminating against voters who support cdatikks of a disfavored party and (2) that
the challenged plan had aafge and durable” discriminato effect on such voters.
League of Women Voters PlIs.” Post-Trial. B‘'League Br.”) 3, Mv. 6, 2017, ECF No.
113. If the plaintiff makes such a showirtigen the burden shift® the governmental
defendant to prode (3) a legitimate,non-partisan justification for the plan’s
discriminatory effect.ld.

League Plaintiffs point to the PoliticAldvantage and Partisan Advantage criteria
and the chairmen’s official explanations tfose criteria as evidence of the General
Assembly’s intent to discriminate againstters who support Democratic candidatés.
at 7-8. To establish the plan’s discriminateffect, League Plairffs introduced expert
analyses of the 2016d’s alleged “partisan asymmetng establish that the plan makes
it substantially more difficult for voters whimvor Democratic candidates to translate
their votes into representation, and that thibstantial difficulty is likely to persist
throughout the life othe 2016 Plan.d. at 12-16. Finally, Leaguelaintiffs assert that
Legislative Defendants haveil&d to provide any evidenoaf a legitimate justification
for the 2016 Plan’s alleged pigan asymmetry, such asetbtate’s political geography or
other legitimate redistricting goal$d. at 21-24.

By contrast, Common Cause Plaintiffs agle® distinct legal frameworks for their
First Amendment, Equal Protection, amtticle | claims. Regarding the First
Amendment, Common Cause Plaintiffs asseat the 2016 Plan’s sliavoring of voters
who previously opposed Rdpgican candidates or assated with non-Republican

candidates or parties amounts to viewpadaiscrimination and passes constitutional
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muster only if narrowly taileed to serve a compellingagé interest. Common Cause
Pls.” Post-Trial Br. (“CommorCause Br.”) 5-8, Nov. 6, 2017, ECF No. 116. According
to Common Cause Plaintiffs, the Generas@mbly’s use of individuals’ past voting
history to assign such individuals to coesggional districts with the purpose of
advantaging Republican caddies on a statewide bssiconstitutes evidence of
viewpoint discrimination. Id. at 7-15. Common Clause Plaintiffs further contend that
Legislative Defendants have provided nonpelling interest justifying such viewpoint
discrimination. Id. at 9.

Turning to the Equal Protection Clause n@oon Cause Plaintiffsuggest that the
level of scrutiny to which a court must subjectedistricting plan turns on the degree to
which the redistricting body intendeb pursue partisan advantagdd. at 15-17.
According to Common Cause Plaintiffs, teneral Assembly predominantly pursued
partisan advantage in drawitige 2016 Plan, and thereforastiCourt should apply strict
scrutiny, upholding the plan only if Legidive Defendants showhat the plan was
narrowly tailored toadvance a compellingtate interest.ld. As proof of the General
Assembly’s predominant intent to burderners who support non-Republican candidates,
Common Cause Plaintiffs point to the Politi€dta and Partisan Advantage criteria, the
chairmen’s explanations of the purposehibd those criteria, and expert analyses
showing that the @6 Plan is anéxtreme statistical outliérwith regard to its pro-
Republican tilt relative to thousands of atls#mulated districting plans conforming to
non-partisan districting principlesid. at 17. Common Cause dnttiffs further argue

that, even if this Court finds that the Genéasembly did not dravhe 2016 Rin with a
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predominantly partisan motivéhe plan nonetheless fails pass constitutional muster
under intermediate or rational basis scrutitgi. at 18—19.

Finally, Common Cause Plaintiffs allegjeat the 2016 Plan exceeds the General
Assembly’s delegated authority under Arti¢JeéSection 4—commonly referred to as the

“Elections Clause”™—because it amounts taianonstitutional effort “to dictate electoral

outcomes™ and “to favor . . . a class of candidatesld. at 20—-21 (quotingCcook v.
Gralike, 531 U.S. 510, 523-24 @21)). And Common Clause Plaintiffs further assert
that the 2016 Plan violateArticle |, Section 2 becaasit gives voters who favor
Republican candidates “a greater voicechbosing a Congressniathan voters who
favor candidates put forwauby other partiesld. at 22—-23 (quotingVesberry v. Sanders
376 U.S. 1, 13-14 (1964)).

In response, Legislative Defendants firstjuer that both sets of Plaintiffs lack
Article Il standing to assert any of their ¢f&. Legislative Defs.’ Post-Trial Br. (“Leg.
Defs.” Br.”) 12, Nov. 6, 201,7ECF No. 115. LegislativBefendants next contend that,
even if Plaintiffs have standing, neitheet of Plaintiffs has offered a judicially
manageable standard undany constitutional provision fo evaluating a partisan
gerrymandering claim, and, therefore, thatmi#s’ actions must be dismissed as raising
nonjusticiable political questiondd. at 9. To that end, Iggslative Defendants criticize
Plaintiffs’ expert statistical analyses, in peular, on grounds that such analyses are “a
smorgasbord of alleged ‘social science’ ties)' that fail to answer what Legislative

Defendants see as the fundamental questiopartisan gerrymandering cases: “how

much politics is too muclpolitics in redistricting?” Id. at 2, 9-11. As to the merits,
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Legislative Defendants assert that the 2@1&n was not a “pasan gerrymander’—as
they define that term—because, among otkasons, (1) the General Assembly did not
try to “maximize” the number of Republicaeats, and (2) the districts created by the
2016 Plan conform to a number of traoital redistricting principles such as
compactness, contiguity, and adherence to county lidest 3, 7-8.

For the reasons that follow, we rejecegislative Defendants’ standing and
justiciability arguments. We further conde that the 2016 Plan violates the Equal
Protection Clause because the General Askeeracted the plan with the intent of
discriminating against voters whavored non-Republican mdidates, the plan has had
and likely will continueto have that effectand no legitimate stateterest justifies the
2016 Plan’s discriminatory pisan effect. We also concludeat the 2016 Plan violates
the First Amendment by unjugably discriminating against voters based on their
previous political expression and affiliation. Finally, we hold thatbiEs Plan violates
Article | by exceeding the scope of the Geh&ssembly’s delegatkauthority to enact
congressional election regulations and interfevity the right of “the People” to choose
their Representatives.

.

Before addressing the merits of PIdisti claims, we first address Legislative
Defendants’ threshold stamgj and justiciability arguments As detailed below, we
conclude that Plaintiffs have standing tiseastatewide and district-by-district partisan

gerrymandering challenges to the 2016 Plawe further conclude that Plaintiffs’
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partisan gerrymandering claimase not barred by the politicquestion doctrine, either in
theory or as proven.
A.

Article 1lI's “case” or “controversy” rquirement demands that a plaintiff
demonstrate standing—that the plaintiff hagcls a personal stake in the outcome of the
controversy as to assure that concrateesseness which sharpens the presentation of
issues upon which the court so largely defgefor illumination of difficult constitutional
guestions.” Baker v. Cary 369 U.S. 186, 204 (1962). Tstablish standing, a plaintiff
first must demonstrate “an ‘imjy in fact—an invasion of a legally protected interest
which is (a) concrete and piaularized, . . . and (b) ‘actual or imminent, not conjectural
or hypothetical.” Lujan v. Defs. of Wildlife504 U.S. 555, 560 (199Z%¢itations and
some internal quotation marks omitted). et®nd, there must be a causal connection
between the injury and the mauct complained of—the injy has to be ‘fairly . . .
trace[able] to thechallenged action of thdefendant, and not ...th[e] result [of] the
independent action of some thpdrty not before the court.”ld. (alterations in original)
(quoting Simon v. E. Ky. Welfare Rights Qrg26 U.S. 26, 41-42 (1976)). “Third, it
must be ‘likely,” as opposed to merely ‘spkative,’ that the injurywill be ‘redressed by
a favorable decision.”ld. at 561(quotingSimon 426 U.S. at 41-42)Plaintiffs bear the
burden of establishing standingdaimlerChrysler Corp. v. Cundb47 U.S. 332, 342
(2006).

Plaintiffs comprise individual North Cdima voters; two non-profit organizations

concerned with promoting open, honeshd aaccountable government and fostering
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education and engagementelections; and the North Caradirbemocratic Party. These
individuals and entities assert a variety wijury types: vote dilution; elected
representatives who, with victoall-but assured, are lessllimg to engage in democratic
dialogue and meaningfully cader contrary viewpoints; atewide chilling of association
and discourse through decreasgsimocratic participationfundraising, and candidate
recruitment; increased statiel@ costs for voter educati@md candidate recruitment; and
a statewide congressional delegation that failsdequately reflect the interests of all
North Carolina voters. League Plaintiffs—wheside in most, but not all, of the state’s
thirteen congressional districts—assert tiaise alleged injurieallow them to lodge a
statewide challenge underetiicqual Protection Clausedfirst Amendment. Common
Cause Plaintiffs—who reside all thirteen congressional digtts—claim that they have
standing to assert both statdeand district-by-district @llenges to the 2016 Plan under
the Equal Protection Clause, thesEiAmendment, and Article I.

Legislative Defendants do not dispute that,the extent Plaintiffs suffered an
injury-in-fact, the igury was caused by ¢h2016 Plan. Nor do they dispute that
Plaintiffs’ claimed injuries are redressable bia@orable decision of this Court. Instead,
Legislative Defendants argue that all Pléis lack standing for three reasons: (1) a
plaintiff may not rely on statewide siding to challenge arentire congressional
redistricting plan as a partisan gerrymand@); individual Plaintiffs lack standing to
lodge both statewide and district-by-distradtallenges because they have not suffered

constitutionally cognizablanjuries-in-fact; and (3) orgarational Plaintiffs lack standing
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because no individual member has standingd no organizationd?laintiff suffered a
concrete harm attributable to thel®0Plan. We reject each argument.
1.

Two strands of Supreme Court precedemtlidg with standing in gerrymandering
cases under the Equal Prdtes Clause potentially bear on whether a partisan
gerrymandering plaintiff has standing to eaia statewide challenge a congressional
redistricting plan. In racial gerrymanderingses, a plaintiff lacks standing to challenge
a districting plan on a statewide bashla. Leg. Black Caucyd.35 S. Ct. al265. The
Supreme Court explained that onhose voters who “live[] in thdistrict attacked”—as
opposed to voters “who live[] elsewhere time State”™—“normally [have] standing to
pursue a racial gerrymandering claim” besa “the harms that underlie a racial
gerrymandering claim . . . are persondl. “They include beingersonally subjected to
a racial classification, as well as beingpresented by a legidbr who believes his
primary obligation is to represent only theembers of a particular racial groupld.
(internal citation, quotation marks, andteaations omitted). A racial gerrymander,
therefore, “reinforces the perception thatmnbers of the same racial group—regardless
of their age, education, economic statoisthe community in which they live—think
alike, share the same political interests, antprefer the same candidates at the polls.”
Shaw | 509 U.S. at 647. Such harms “threafea[stigmatize individuals by reason of
their membership in a racial gno@and to incite racial hostility."United States v. Hays
515 U.S. 737, 744 (B%). Put differently, the harm assated with a racial gerrymander

Is that the state redistricting body drew destlines that “embody stereotypes that treat
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individuals as the product of their raceamating their thoughts and efforts—their very
worth as citizens—according #criterion barred to the Gavenent by history and the
Constitution.” Miller v. Johnson515 U.S. 900, 9 (1995) (quotingVetro Broad., Inc.
v. F.C.C, 497 U.S. 547, 604 (1990p’Connor, J., dissenting)).

By contrast, in one-person, one-votases—in which a plaintiff in an
overpopulated district allegesathshe is injured because ttistricting plan dilutes her
vote relative to voters in underpopulatedstdcts—the plaintiff may challenge the
districting plan on a statewide basisSee, e.g.Wesberry 376 U.S. at 7 (permitting
voters in a single overpopulated district taise one-person, owete challenge to
districting plan as a wholefray v. Sanders372 U.S. 368, 370, 375 (1963) (holding that
plaintiff, “who [wa]s qualified to vote in priary and general elections in Fulton County,
Georgia,” had standing to lodge statewidallgmge to Georgia’s “county unit system as
a basis for counting vaten a Democratic primary for éhnomination of a United States
Senator and statewide officersBaker, 369 U.S. at 187, 205-07 (holding tipddintiffs,
who lived in five Tennessee counties, hadnding to challengalistricting plan’s
“apportioning [of] the members of the Genedasembly among the State’s 95 counties”
because “voters who allege facts showingdlisatage to themselves individuals have
standing to sue”). Like racial gerrymanaeyicases, the Supreme Court’'s approach to

standing in one-person, one-vote casesectsl the type of harms associated with

’ Plaintiffs in underpopulated districts lastanding to challenga districting plan
on one-person, one-vote groundsee, e.g.Fairley v. Patterson493 F.2d 598, 603-04
(5th Cir. 1974).
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malapportionment. The injury in a malappenment case is “a gross disproportion of
representation to voting population.Baker, 369 U.S. at 207.“[T]his classification
disfavors the voters in [overpopulatedstdcts], placing tem in a position of
constitutionally unjustified ineqlity vis-a-vis voters in irrabnally favored [districts].”
Id. at 207-08. Put differentlyn a one-person, one-vote caaeplaintiff who resides in
an overpopulated district suffees injury because her voig diluted relative to other
voters in the jurisdictionReynolds v. Sim877 U.S. 533, 568 (59) (“[A]n individual's
right to vote . . . is unconstitutially impaired when its weighs in a substantial fashion
diluted when comparedith votes of citizens living [iJrother parts . . . .”). Importantly,
in the context of one-person, one-vote chgkes to a congressional districting plan, like
the 2016 Plan, the Supremet has found that malapportionment causes structural
harms, as well as individual harms, lepntravening the legislative structure and
republican principles puh place by the FramerdVesberry376 U.S. at 15-18.
Legislative Defendants assert that thisurt should follow the Supreme Court’'s
racial gerrymandering cases and deny PRsngstatewide standing for two reasons: (1)
partisan gerrymandering cases involve thanfe representational harms” as racial
gerrymandering cases, and (2) “race-based claltage a more serious violation of the
Constitution than do partisan-leasclaims.” Leg. Defs.” Pposed Findings of Fact and
Conclusion of Law (“Leg. DefsFOF”) 112-13, Nov. 6, 201 ECF No. 114. As to the
first argument, we agree that some of ithjaries flowing from partisan gerrymandering
are analogous to the injurietirdbbutable to a racial gerrymder. For example, a plaintiff

subject to an invidious partisan gerrymands harmed by “being represented by a

30



legislator who believes his iprary obligation is to remsent only the members of a
particular . . . group.”Ala. Leg. Black Caucysl35 S. Ct. at 1265 (internal quotation
marks omitted). But the injwes attributable to partisagerrymanders also meaningfully
differ from those associated with racigerrymanders. For instance, partisan
gerrymandering plaintiffs do not suffer the sastigmatic and dignitary harms as those
suffered by racial gerrymandering plaintiffsAnd partisan gerrymandering plaintiffs
endure the same dilutionaharms that permit voters residing in overpopulated districts
to lodge statewide challengesane-person, one-vote casé&xe Davis v. Bandemet78
U.S. 109, 114, 132-33, 143 (1986) (plurality)ajreating partisagerrymandering as a
form of “unconstitutimal vote dilution”);id. at 173 (Powell, J., concurring in part and
dissenting in part) (same). Additionallyike one-person, one-vote challenges to
congressional districting plans, partisan geranders of congressional districts produce
structural harms as well as personal har®ee infraParts 11.B.1, V.

As to the relative severitpf racial and partisagerrymandering claims, the
Fourteenth Amendment no douptohibits unjustified reliancen race in districting.
Shaw ) 509 U.S. at 657. But both the Congion and statutes enacted by Congress
permit state redistricting bodiés consider race in certasircumstances. For example,
Section 2(b) of the VotingRights Act, enacted pursuati Congress’s authority to
enforce the Fifteenth Amendment, requiresestdd ensure that members of a protected
class do not have “less opportunity than otlhmeembers of the electorate to . . . elect
representatives of their cloe.” 52 U.S.C. 8§ 10301(b3ee also Voinovich v. Quiltes07

U.S. 146, 154 (1993). To that end, a statg nredy on race in drawing district lines when
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it has “good reasons to think that it wodtdnsgress the [Voting Rights] Act if it ditbt
draw race-based district lines.Cooper 137 S. Ct. at 1464 riernal quotation marks
omitted). Even when the Votingights Act does not compelasés to take into account
race in drawing district lines, the Supremeu@ has recognized that states have an
important “interest in eradicating the effeaif past discrimination,” including through
their redistricting plans. Shaw | 509 U.S. at 656. Accorhly, state legislatures
involved in the “delicateask” of redistrictingsee Miller 515 U.S. at 905, can—and, in
certain circumstances, shouldensider the impact of a redistricting plan on minority
groups, including grups of voters previolyssubject to race-based discrimination. And
in appropriate circumstances, states mely on race-conscious redistricting advance
the interests of members of minorityogps subject to past discrimination.

Whereas both Congressnda the Supreme Court have recognized that the
consideration of race in resficting can advance constitoially cognizable interests,
Legislative Defendants offer no argument or authority, nor have we found any,
identifying any legitimate state interesét alone a constitutionally cognizable state
interest, served by partisan gerrymandering-e-‘tlhawing of legislative district lines to
subordinate adherents of opelitical party and entrench a rival party in poweltiz.
State Leg.135 S. Ct. at 2658. dfause race-conscious redistricting, in appropriate
circumstances, can advance legitimate gawemtal objectives, and because partisan
gerrymandering does not seraay such objective, we rejedtegislative Defendants’
assertion “that race-based claims allege aenserious violation othe Constitution than

do partisan-based claimsl’eg. Defs.” FOF 113-14.
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Given the differences between partiggmrymandering and radigerrymandering
claims—and the similarities between the haassociated with pasan gerrymandering
and malapportionment, particularly in the case of congressional districts—we conclude
that the Supreme Court’'s approach tondiag in one-person, one-vote cases should

guide the standing inquiry ipartisan gerrymandering casedJnder that approach, we

8 Legislative Defendants also argue thi@ Supreme Court’s splintered opinions
in Vieth v. Jubelirer 541 U.S. 267 (2004fpreclose statewide standing afi partisan
gerrymandering cases. Leg. DefSOF 111. A plurality inVieth determined that
partisan gerrymandering claims were notigigble and therefore would have dismissed
the suit on that ground. 541.S. at 305-06 (phality op.). In a separate, dissenting
opinion, Justice Stevens explained that the specific type of statewide injuksietine
plaintiffs alleged—namely, that “the numbef Democratic representatives was not
commensurate with the numbeir Democratic voters throught” the state—“require[d]
dismissal of the statewide claimsltl. at 327-28 (Stevens, J.sdenting). The plurality
read this aspect of Justice Stevens’s disiposto establish that “statewide claims are
nonjusticiable.” I1d. at 292 (plurality op.). And it is the plurality’slanguage on which
Legislative Defendants here rely.

However, Justice Stevens expressly limited his statewide standing determination,
stating that “[g]iven the Court’s illogical dispition of this case, however, in future cases
| would feel free to reexamine the standisgue. | surely would not suggest that a
plaintiff would never have standintp litigate a statewide claim.”ld. at 327 n.16
(Stevens, J., dissenting). Th@are, regardless of how théaeth plurality characterized
Justice Stevens’s vote in thase, Justice Stevens at minimuecognized that statewide
standing might be appropriate in cases addressing an injury ariplydistinct from that
which theViethplaintiffs suffered. This is such a case.

Plaintiffs in the present case do noterely allege harm stemming from a
congressional delegation whose partisan maldags not reflect thadf the state as a
whole. Plaintiffs testified to a stateweicchilling of associatiomnd discourse between
Democrats and Republicans—batfithin each party and emss party lines—due to the
lack of competitive districtsSee, e.g.Dep. of Faulkner Fog'Fox Dep.”) 29:21-30:21,
51:18-52:9, March 22, 2017, EQNo. 101-4; Dep. of Mari@almer (“Palmer Dep.”)
27:19-28:11, March 22, 201ECF No. 101-13; Dep. of Cdy. Brewer, Jr. (“Brewer
Dep.”) 24:7-25:6, April 182017, ECF No. 101-18.10-8. This drove down voter

registration, voter turnout, and crosgiga political discussion and compromise.
(Conti nued)
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find that both groups of Plaintiffs, some of evh reside in districts in which their votes
have been diluted, have standinghallenge the 2016 Plan as a wholecord Whitford
v. Gill, 218 F. Supp. 3d 837, 927-28 (W.D. W2816) (three-judgeanel) (concluding
that partisan gerrymandering plaintiffs, whesided in a small minority of the districts
established by a redistrictingapl, had standing to challengfee redistricting plan as a
whole),appeal docketed.37 S. Ct. 2289 (2017).

The injuries associated witPlaintiffs’ First Amendmenand Article | claims also
support statewide standing. Partisgerrymandering implicates the “the First
Amendment interest of not bueding or penalizingitizens because of their participation
in the electoral process, theioting history, their assodian with a political party, or
their expression of political views.”Vieth v. Jubelirer 541 U.S. 267, 314 (2004)

(Kennedy, J., concurring in éhjudgment). Among other pgs of “burden[s]” on First

Furthermore, the disfavoregbolitical party suffered frm statewide decreases in
fundraising and candidate recruitment, ilwhat the same tim incurring increased
statewide costs for voter education and recruitméng., 30(B)(6) Dep. of N.C. Dem.
Party by George Wayne Goodwin (“Goodwvidep.”) 97:18-98:9April 17, 2017, ECF
Nos. 101-30, 110-7; 8B)(6) Dep. of the League of Wizen Voters of N.C. by Mary
Trotter Klenz (“Klenz Dep.”) 59:7-60:280:1-81:7, April 4, 2017, ECF No. 101-28.

Moreover, Plaintiffs have asserted claifosrelief that the Supreme Court has not
previously addressedCompareVieth v. Pennsylvanja241 F. Supp. 2d 478, 482-83
(M.D. Pa. 2003) (holding onlyhat districting did “not wlate the principle of one
person-one vote” under Article §, 2, nor did it constitute ‘gutisan gerrymandering . . .
violat[ing] the Equal Protection Clausedgff'd sub nom. \&th v. Jubelirer541 U.S. 267
(2004), with Common Cause Compl. 17-25 (alleging violations of First Amendment
rights, Article I, 8 2 clairmot grounded in one-person one-gpand Article | § 4 claim),
and League Compl. 25 (alleging “Violation dfe First Amendment Bht to Freedom of
Speech and Association”). At the very leélsén, these distinct claims are not barred by
Justice Stevensgiethanalysis.
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Amendment rights, partisan gerrymanderimyrposelydilut[es] the weight of certain
citizens’ votes to make it more difficuibr them to achieve electoral succéssause of
the political views they have express#arough their voting histories and party
affiliations.” Shapiro v. McManus203 F. Supp. 3d 579, 595.(Dd. 2016) (three-judge
panel). To that end, therBi Amendment injury associatedth partisan gerrymandering
echoes the harms attributable to malapportionmesee id.(explaining that “while a
State can dilute the value otdizen’s vote by placing him in an overpopulated district, a
State can also dilute the value of his voteplacing him in a particular district because
he will be outnumbered by thosdo have affiliated with a rivgolitical party. In each
case, the weight of the viewpoint communachby his vote isdebased™ (quoting3d. of
Estimate of City ofN.Y. v. Morris 489 U.S. 688, 693-941989)). Partisan
gerrymandering also implicates additionadnrdistrict-specific Fist Amendment harms,
such as infringing on the right associate with likemindegbters to fund, attract, and
elect candidates of choice&see Williams v. Rhode393 U.S. 23, 30 (1968) (explaining
that “[w]e have repeatedly likthat freedom of associati is protected by the First
Amendment,” including “the right of indiduals to associate for the advancement of
political beliefs”). Becausehe First Amendment harmstti@gbutable to partisan
gerrymandering are analogous to one-persmre-vote claims and are not district-
specific, we conclude that partisanrryenandering claims under the First Amendment
need not be asserted odiatrict-by-district basis.

The injuries underlying Common Cause Plaintiffs’ Article | claims—which allege

that the 2016 Plan exceeds tAeneral Assembly’s authority under the Elections Clause
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and usurps the power of “theople” to elect their repredatives—also dmot stop at a
single district’s lines. Rather, like the mggertionment of congressional districts, these
injuries reflect structural violationamenable to statewide standingCf. U.S. Term
Limits, Inc. v. Thornton514 U.S. 779, 808-09 (1996)The Convention debates make
clear that the Framers’ ovealing concern was the potential for States’ abuse of the
power to set the ‘Times, Plax@and Manner’ of elections.”)d. at 809 (“As Hamilton
later noted: ‘Nothing can bmore evident tharthat an exclusive power of regulating
elections for the national government, in tfends of the State legislatures, would leave
the existence of the Union entirely #teir mercy.”). Indeed, malapportionment
challenges to congressional districting plans, which permit statewide standing, are
governed by Article I, Section 2, one wfo Article | provisions under which Common
Cause Plaintiffs seek relieGee Wesberr76 U.S. at 7-8.

Our conclusion that Plaintiffs may rebn statewide standing in pursuing their
partisan gerrymandering claims also findspport in the facts and circumstances
surrounding the General Asselyib drawing and enactment of the 2016 Plan. As
reflected in the later-adopted PartisadvAntage criterion, Representative Lewis and
Senator Rucho instructed Dr. Hofeller to drawplan that would elect ten Republicans
and three Democrats. Ex. 2043, at { B8wis Dep. 162:24-187; Hofeller Dep.
175:19-23, 178:14-20, 188:19-190:2. Repméstive Lewis further testified that he
sought to draw a plan that elected as mRapublican candidates &sasible. Ex. 1005,
at 50:7-10. To achieve thaattwide goal, the 2016 Plan séced a number of district-

specific objectives, such gseventing the pairing of alhcumbents elected under the
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2011 Plan, respecting the line$ political subdivisions, r&d further improving on the
compactness of the digtts in the2011 Plan. SeeEx. 2012, at 15-19infra Part
llI.LA.2.b. Accordingly, in drawing the 2016 Plan, the General Assembly sought to
achieve a statewide partisan effect. In suotuanstances, we find it appropriate to view
the 2016 Plan as inflicting statewide partisan injufy.

2.

Legislative Defendants next argue that Riffs, at least one of whom resides in
each of the thirteen districtseated by the 2016 Plan, hawvet suffered the injuries-in-
fact necessary to assert eitlstatewide or district-by-distit challenges to the plan. In
particular, Legislative Defendants maintairattmone of the Plaintiffs have suffered an
injury-in-fact because: (1) certain Plaintiffs concedbeéy were able to elect the
representative of their choiced2) certain other Plaintiffs sede in districts that since

2002 have elected only a siagiolitical party’s candidaté8. We disagree.

9 Although we conclude th&laintiffs may assert #ir partisan gerrymandering
claims on a statewide basis, Plaintiffs’ stanggdio challenge the plan as a whole does not
rest on that conclusion. In particular, midual Plaintiffs have suffered cognizable
injuries-in-fact and reside in each of thengressional districtsicluded in 2016 Plan.
See infraPart 1I.A.2. Plaintiffs, therefore, hav&anding to assert district-by-district
challenges to the Plan as a whole.

10 egislative Defendants further argueatththe remaining Plaintiffs live in
“competitive” districts, barring a finding thahe 2016 Plan preatled such Plaintiffs
from electing the candidate of their choideeg. Defs.” FOF 117-19. As detailed below,
even under the criteria on whid_egislative Defendants’ political science expert relied,
all of the districts in the 2B Plan are “safe” districtsee infraPart 111.B.2.a, and
therefore are not, as a matter of fact, “cotitipe” districts. Accordingly, we reject
Legislative Defendants’ compeve districts argument.
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To begin, the 2016 Plan diluted the wotd those Plaintiffsvho supported non-
Republican candidates and reside in the tetridis that the GendrAssembly drew to
elect Republican candidates. That dilution ¢ituigs a legally cognizdd injury-in-fact.
See Whitford218 F. Supp. 3d at 927 (finding evidenthat “the electoral influence of
plaintiffs and other Democratic voters statesviths been unfairly dndisproportionately
reduced” by partisan gerrymander provid plaintiffs’ irjury-in-fact).

Other Plaintiffs in the groups identifielly Legislative Defenants testified to
legally cognizable non-dilutiomg injuries. For examplePlaintiffs in both groups
testified to decreased ability taobilize their party’s base, to attract volunteers, and to
recruit strong candidatesSee, e.g.Dep. of Elizabeth Evans (“Evans Dep.”) 16:1-12,
April 7, 2017, ECF No. 101-7; Dep. ofilo West Gresham (“Gresham Dep.”) 38:5-18,
March 24, 2017, ECF No. 101-2bep. of Melzer Aaron Maan, Jr. (“Morgan Dep.”)
22:16-19, 23:20-25, April 2017, ECF No. 101-16; Paén Dep. 27:19-23, 50:10-23;
Dep. of Gunther Peck (“Peck Dep.”) 27:8+34:6-20, March 22017, ECF No. 101-3;
Dep. of Cheryl Taft (“C. Taft Dep.”) 1741, March 30, 2017, BHCNo. 101-11; Dep. of
Aaron J. Sarver (“Sarver P€) 26:9-27:23, 34:8-15, 374-39:4, April10, 2017, ECF
No. 101-23; Dep. of RusseGrady Walker, Jr. (“WalkeDep.”) 29:17-30:8, April 7,
2017, ECF No. 101-27. Plaintiffs who live in districts that have consistently elected
candidates from the same party also testifto voters feeling frozen out of the
democratic process because “their vote nesmunts,” which in turn affects voter
mobilization and educational opportunities and #bility to attract strong candidates.

See, e.g.Dep. of Elliott J. Feldman (“Feldmdbep.”) 27:8-22, March 24, 2017, ECF
38



No. 101-20; Dep. of William Halsey Freem&‘Freeman Dep.”) 17:17-18:10, April 7,
2017, ECF No. 101-14; Fox pe29:21-30:7, 51:18-52, Morgan Dep. 23:2-8; Dep. of
John J. Quinn, Il (“Quinn Dep.”) 38:1-39:3pril 10, 2017, ECHNo. 101-22; C. Taft
Dep. 17:6-11. Theupreme Court has recognized that these types of harms constitute
cognizable injuries.See, e.gAnderson v. Celebrezz£60 U.S. 780, 792 (1983) (finding
that plaintiff was injured by election lawahmade “[v]olunteers . . . more difficult to
recruit and retain, media publicity and cagm contributions . . . more difficult to
secure, and voters . . . lesgemrested in the campaign”).

In sum, Plaintiffs’ dilutionary and non-diionary injuries are dticient to ensure
the sharply adversarial presentation of issues the standing doctrine contemplates. Indeed,
if partisan gerrymandering “does produce a llggaognizable injury the[se] [Plaintiffs]
are among those who have sustgi it. They are asserting dain, direct and adequate
interest in maintaining the efttiveness of their votes.’Baker, 369 U.S. at 208 (quoting
Coleman v. Miller 307 U.S. 433, 438 (1939)).

3.

Finally, Legislative Defendants argue tladitof the organizatinal Plaintiffs lack
standing. Specifically, Legidi®e Defendants assert that noganizational Plaintiff can
rely on its members for stamgj nor has any organizational Pi@lif suffered injury in its
own right sufficient to confer standing.However, our analysis above forecloses

Legislative Defendants’ arguments that indisal members of the Plaintiff organizations
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lack standing! See suprdart Il.LA.2. And even if Platiff organizations could not rely
on their members’ injuries to establish stizng, the Plaintiff organizations each have
suffered additional costs andridens due to the 261Plan sufficient to establish Article
[l standing.

The League, for example, seeks to edeicaters regarding a fair and evenhanded
democracy, which includes redistricting. el Dep. 30:22-32:9. The 2016 Plan has
required the League to increase those edutaltiefforts and therefore forced the League
to incur additional costs.Id. at 33:7-20, 59:7-60:25, 803-81:7. Common Cause
engages in similar efforts, which in turnviearequired increased expenditures due to the
2016 Plan. 30(B)(6) Demf Common Cause by Bob ifips (“Common Cause Dep.”)
64:13-25, 66:10-22, 74:6—75:1819:17-150:19, Apkil4, 2017, ECF N& 101-29, 110-

6. Finally, the NortiCarolina Democratic Party testifiedat the 2016 Plan has made it
more difficult for the party to raise seurces and to recruit candidateSeeGoodwin
Dep. 97:18-98:9. Taketogether, these specific andadit harms to each organizational

Plaintiff—stemming from the 2016 Plan andiethwould abate if this Court invalidated

11 Accordingly, the organizational Plaintiffiave standing through their members.
“An association has standing to bring soit behalf of its members when its members
would otherwise have standinggae in their own right, thaterests at stake are germane
to the organization’s purpose, and neithex thaim asserted nor the relief requested
requires the participation of inddwal members in the lawsuit.Friends of the Earth,
Inc. v. Laidlaw Envt'IServs. (TOC), Inc528 U.S. 167, 181 (2000). Our prior analysis
establishes that the organizations’ relevant nesmhave standing to sue, and there is no
guestion that the interests here fit squavathin each organization’s purpose; the claims
do not “require[] individualized proof andoth are thus properly resolved in a group
context;” and relief “will inure tdhe benefit of those memlseof the association actually
injured.” Hunt v. Wash. State Apple Advert. Comm32 U.S. 333, 343—-44 (1977).
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the 2016 Plan—are indepaardly sufficient to conferstanding on the Plaintiff
organizations. See, e.g.Havens Realty Corp. v. Colema#55 U.S. 363379 (1982)
(“[T]here can be no questiothat the organization has su#d injury in fact. . . .
[Cloncrete and demonstralilgury to the organization’activities—with the consequent
drain on the organization’s resources—constitutes far more than simply a setback to the
organization’s abstract social interests¥Warth v. Seldin422 U.S. 490, 511 (1975)
(“There is no question that an associationyrhave standing in its own right to seek
judicial relief from injury to itself and twindicate whatever ghts and immunities the
association itself may enjoy.”).

*ok ok ok x

In conclusion, we find thaboth the individual and orga&ational Plaintiffs have
suffered injuries-in-fact attributable toeh2016 Plan, and, babkeon those injuries,
Plaintiffs have standing to allenge the 2016 Plan as aaldh Even absent statewide
standing, because Plaintiffs reside in eachhef state’s thirteen districts and have all
suffered injuries-in-fact, Plaintiffs, as a grodqave standing to lodgdistrict-by-district
challenges to the entire 2016 Plan.

B.

Next, Legislative Defendants argue tladthough partisan gerrymandering claims
are justiciable “in theory,” RIntiffs’ specific partisan geymandering claims should be
dismissed because, as allegadl proven, they ree nonjusticiable gdiical questions.
Leg. Defs.” FOF 93. The poldal question doctrine dates to Justice Marshall’'s opinion

in Marbury v. Madison5 U.S. (1 Cranch) 173(1803), and rests otne principle that
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certain disputes are not appropriate foraorenable to resolution by the courts because
they raise questions constitutionaligserved to the political branchesl. at 170
(“Questions, in their nature political, awhich are, by the constitution and laws,
submitted to the executive, carvee be made in this court.”).

The political question doctrine has play&dentral role in apportionment cases.
The Supreme Court set forth its current tiest determining whether a claim raises a
political question in a case dealing with thetjciability of one-person, one-vote claims.
See Baker v. CarB869 U.S. 186 (1962). Prior Baker, in Colegrove v. Greer328 U.S.
549 (1946), several Justicemk the position that certain pgrtionment challenges raised
political questions because the Constinti expressly delegged authority over
apportionment to the Statesibgect to the supervision @ongress, thereby leaving no
place for judicial review? Id. at 553-55.

Baker confronted a one-person, one-vateallenge under the Equal Protection
Clause to a state legislative districtingapl The Court concluded such claims were
justiciable, and distinguishegdolegroveon grounds thatolegroveinvolved a challenge
under the Guaranty Clause, Article IV, Seantid, which the Court had previously held
was not “the source of a constitinal standard for invalidatingfate action.” 369 U.S. at

209-10, 223 (citingraylor v. Beckhaml78 U.S. 548 (1900)). looncluding that one-

12 In Baker, the Court concluded that a majority of tBelegroveCourt did not
dismiss the action ongticiability grounds.Baker, 369 U.S. at 234-35.
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person, one-vote apportionment claims are justicidddéer held that an issue poses a
political question if there is:

A textually demonstrable constitutional commitment of the issue to a

coordinate political departent; or a lack of judicially discoverable and

manageable standards for resolvibgor the impossitity of deciding

without an initial policy determinain of a kind clearly for nonjudicial

discretion; or the impossibility ofa court's undertakg independent

resolution without expressirgck of the respect due coordinate branches of

government; or an unusual need fmguestioning adherence to a political

decision already made; or the potentiality of embarrassment from

multifarious pronouncements by vauis departments on one question.
Id. at 217. Applying this test, the Couwbncluded one-person, one-vote claims were
justiciable under the FourtettnAmendment because theyolved a determination of
“the consistency of stat action with the FeddraConstitution™—a question
constitutionally assigned to the Judiciang. at 226. The Court further emphasized that
the resolution of the question was “judiciallyanageable” because “[jJudicial standards
under the Equal Protection Ckmuare well developed andhfdiar, and it has been open
to courts since the enactment of the Feemth Amendment to determine, if on the
particular facts they must, dha discrimination reflects ngolicy, but simply arbitrary
and capricious action.”Id. The Court subsequently extendBakers justiciability
holding to one-person, one-vote challendge congressional districts under Article I,
Section 2.See Wesberng76 U.S. at 5-6.

1.
In Davis v. Bandemer78 U.S. 109 (1986), tHeupreme Court applied tizaker

framework to partisan gerrymandering clajni®lding that such claims do not raise

nonjusticiable political questionsee id.at 123 (plurality op.)id. at 161-65 (Powell, J.,
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concurring in part and dissenting in part Writing for the Court, Justice White
emphasized that the Court haeypously concluded that oneegson, one-vote and racial
gerrymandering claims were justiciable, thmresstablishing that apportionment claims
implicating “issue[s] of representation” are justiciabld. at 124 (plurality op.). Justice
White further stated that there was no o@aso believe that the “standards . . . for
adjudicating this political gerrymandering claiare less manageable than the standards
that have been developed facial gerrymandering claims.1d. at 125. Although the
Court recognized the justiciability of pesan gerrymandering claims under the Equal
Protection Clause, a majority wld not agree as to the sténstive standard for proving
such claims. Compare id.at 127-37with id. at 161-62 (Powell, J., concurring in part
and dissenting in part).

The Court revisited the justiciabiliyf partisan gerrymandering claims\eth v.
Jubelirer, 541 U.S. 267 (2004).Conceding “the incompatiity of severe partisan
gerrymanders with democratic principlesd. at 292 (plurality op.), a four-justice
plurality nonetheless took thmosition that no judicially mamgg@able standard exists to
adjudicate partisan gerrymandering clainad therefore wodl have reversed
Bandemes holding of justiciability,id. at 281. Justice Kennedy agreed with the
plurality that theVieth plaintiffs had failed to put forard a legally cognizable standard
for evaluating partisan gerrymandering clainiserefore warranting dismissal of the
action for failure to allege “a validaim on which relief may be grantedld. at 306, 313
(Kennedy, J., concurring in the judgmenBut Justice Kennedy rejeed the plurality’s

conclusion that partisan gerrymanderingirtis are categoricallgonjusticiable. See id.
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at 309-10. And the remaining four JustiG@geed with Justic&kennedy’s refusal to
reverseBandemes justiciability holding. Id. at 317 (Stevens, J., dissenting) (“[FJive
Members of the Court . . . skeathe view that, even if thesappellants are not entitled to
prevail, it would be contrary to precedent and profoundly sewo foreclose all judicial
review of similar claims that might be adwad in the future.”). Two years later, the
Supreme Court again refused to reviggindemes holding that partisan gerrymandering
claims are justiciableLeague of Unité Latin Am. Citizens v. PerfftULAC), 548 U.S.
399, 414 (2006).

Accordingly, under comblling Supreme Court precedt, a challenge to an
alleged partisan gerrymander presents a justiciable case or controg@syCommon
Cause 240 F. Supp. 3d at 38F.or good reason.

As the Supreme Court recently held|plartisan gerrymanders . . . [are
incompatible] with demeratic principles.”Ariz. State Leg.135 S. Ct. at 2658 (quoting
Vieth, 541 U.S. at 292 (plurality op.)). Thatatement accords with the unanimous
conclusion of the Justices Wieth See541 U.S. at 292 (plurality op.) (recognizing “the
incompatibility of severe partisan gemgnders with democratic principlesijt. at 312,
316-17 (Kennedy, J., concurring) (“If a $tgpassed an enactment that declared ‘All
future apportionment shall beadvn so as most tburden Party X’s rights to fair and
effective representation, though still in accevith one-person, one-vote principles,” we
would surely conclude the Cadnation had been violated.”)id. at 326 (Stevens, J.,
dissenting) (“State action thdiscriminates against a poliéicminority for the sole and

unadorned purpose of maximizing the powdr the majority plainly violates the
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decisionmaker’s duty to remain impartialiyl. at 345 (Souter, J., dissenting) (“[T]he
increasing efficiency of partisan redistingy has damaged the democratic process to a
degree that our predecessors only began to imagimn.gt 360 (Breyer, J., dissenting)
(holding that redistricting plan viates Constitution if it amounts to amrjustifieduse of
political factors to entrenca minority in power”).

On its most fundamental level, pasiis gerrymandering violates “the core
principle of republican government . .. that the voters shld choose their
representatives, not the other way aroundriz. State Leq.135 S. Ct. at 2677 (internal
guotation marks omittedgee also Powell v. McCormacB95 U.S. 486, 540-41 (1969)
(“[T]he true principle of a republic is, th#te people should choose whom they please to
govern them.” (quoting Alexaler Hamilton in 2 Debates ttie Federal Constitution 257

(J. Elliott ed. 1876))). Put diffently, partisan gerrymanderimgpresents “an abuse of
power that, at its core, evincasfundamental distrust of voters, serving the self-interest
of the political parties at thexpense of the public good.l'ULAC, 548 U.S. at 456
(Stevens, J., concurring in pamd dissenting in part) (quotirigalderas v. Texa<Civ.
Action No. 6:01CV158, App. to JuriStatement 209a—1@&.D. Tex. 2006)).

Partisan gerrymandering ruasntrary to both the struate of the republican form
of government embodieid the Constitution and fundamentadividual rights preserved
by the Bill of Rights. As detailed mortilly below, partisan gerrymandering of
congressional districts constitutes a ofwmwal violation because it insulates

Representatives from having to respond t® plopular will, and instead renders them

responsive to state legislatu@spolitical factions thereofSee infraPart V. Unlike the
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Senate, which, at the time of the foundingpresented the interests of the States, the
Framers intended for the HousERepresentatives to beetlyovernmental body directly
responsive to “the People.” U.S. Const. art. |, $&& also Wesbernd76 U.S. at 13
(explaining that “William Samuel Johnson of Connecticut had summed [the Great
Compromise] up well: ‘in one brah the people, ought to wepresented; in the other,
the States™). As James Madis explained, “it is essential to liberty that the government
in general should have a coraminterest with the people, $ois particularly essential
that the [House of Representativesjould have an immediate dependence on, and an
intimate sympathy with, the peegl SeeThe Federalist No. 52 (James Madison), at 295
(Clinton Rossiter ed., B®) (emphasis added). On this point, both the Federalists and
Anti-Federalists agreed.See, e.g.James MadisonNotes of Debates in the Federal
Convention of 178389 (W. W. Norton & Co. 987) (1787) (hereinafterDebated)
(reporting that George Mason “argued stronglydo election of the larger branch by the
people. It was to be the grand depayitof the democratic principle of the
government.”);id. at 167 (reporting that James Wilsetated that he “considered the
election of the first branch by the people mutly as the corner Stone, but as the
foundation of the fabric: @hthat the difference betgn a mediate and immediate
election was immense”).

Emphasizing that the House of Represivea was the reposity of the People’s
power, the Framers repeatedly expressed eronabout state legislatures, or political
factions thereof, interposing themselvesws®en Representatives and the People. For

example, James Madison explained that “[ijessentidl that a Republican government
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“derive[ its powers] from the great body of societypt from an inconsiderable
proportion or a favored class of; ibtherwise a handful of tyrannical nobles, exercising
their oppressions by a delegation of their p@yenight aspire to the rank of republicans
and claim for their gosrnment the honorable title of rdpic.” The Federalist No. 39
(James Madison), at 209 (second emphasis adBethatesat 40 (reporting that James
Wilson stated that “[a]ll interference betwetbie general and local government should be
obviated as much as possible”). The Framexpressed particular concern that State
legislatures would seek to influence Cargg by enacting electoral regulations that
favored candidates aligned with, and respongy¢he interests of the legislatures, rather
than the public at large.See Debatesit 167 (reporting that Rufus King expressed
concern that “the Legislates would constantly chooseen subservient to their own
views as contrasted to the general interast that they might even devise modes of
election that would be subversive of thad in view”). Surveying these and other
founding-era authorities, the Supreme Corgtognized that “[ijt would defeat the
principle solemnly embodied e Great Compromise . . . hold that, within the states,
legislatures may draw the lines of congressiahstricts in such a way as to give some
voters a greater voice in choosiagCongressman than othersWesberry 376 U.S. at
14. Partisan gerrymandering+agving district lines to dmnce the electoral power of
voters who support a favored party and dish the electoral power of voters who
support disfavored parties—amounts to a legist effort “to give some voters a greater
voice in choosing a Congressman than otheds,’contrary to the republican system put

in place by the Framers.
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Partisan gerrymandering also runs afoufights that “are individual and personal
in nature,”Reynolds377 U.S. at 561, because ubserts the foundational constitutional
principle that the State govern “impartially"—that “the State should treat its voters as
standing in the same position, regardlessheir political beliefs or party affiliation.”
Davis 478 U.S. at 166 (Powell, J., comgng in part and disenting in part)see also
infra Part 1ll. And partisan geymandering infringes on c¢e political speech and
associational rights by “burdeniray penalizing citizens becaueétheir participation in
the electoral process, their voting history, thegsociation with a political party, or their
expression of political views."Vieth, 541 U.S. at 314 (Kennedy, J., concurring in the
judgment);see also infrdPart IV.

That partisan gerrymandering enabas on these individual rights by
undermining the right to vote—the prinagpliehicle through which the public secures
other rights and prevents government oea@ch—magnifies the constitutional harm. As
the Supreme Court explained Wesberry “[oJur Constitution laves no room for
classification of people in a wahat unnecessarily abridgesdtright to vote]” because
“[o]ther rights, even the most basic, are illnsd the right to voteis undermined.” 376
U.S. at 17-18. To that end, the Supre@murt long has held that “legislation which
restricts those political processes which cannandlly be expected tbring about repeal
of undesirable legislation, is to be subjelcte more exacting judicial scrutiny under the
general prohibitions of thd-ourteenth Amendment thaare most other types of

legislation.” United States v. Carolene Prods. C&804 U.S. 144, 152 n.4 (1938).
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A partisan gerrymander that is intendedtal likely has the effect of entrenching
a political party in power undeiires the ability of voters to feict change when they see
legislative action as infringing on therights. And as James Madison warned, a
legislature that is itself insulated byrtbe of an invidious gerrymander can enact
additional legislation to restrict voting rightand thereby further cement its unjustified
control of the organs of bosttate and federal governmédtSee Debateat 424 (“[T]he
inequality of the Representatiom the Legislatures of pacular States, would produce
like inequality in their represéation in the Natl. Legislaturgs it was presumable that

the Counties having the power in the forngase would secure it to themselves in the

13 A separate three-judge panel of thisu@ concluded that the General Assembly
unjustifiably, and therefer unconstitutionally, relied onrace in drawing lines
surrounding twenty-eight distretin North Carolina 2011 state legislative redistricting
plan—among the largest racial gerrymandevsr confronted by a federal courGee
Covington v. North Carolina316 F.R.D. 117 (M.D.N.C. 2016). The Supreme Court
summarily affirmed that ecision without dissentNorth Carolina v. Covington137 S.
Ct. 2211 (2017) (mem.). Th@ovingtonpanel has since expressed “serious” concerns
that several districts drawby the General Assemblio remedy the constitutional
violation either perpetuate the racial gerrymber or are otherwise legally unacceptable.
Order, North Carolina v. CovingtonNo. 1:15-cv-399 (M.D.NC. Oct. 26, 2017), ECF
No. 202. The legislature elected under theally gerrymandered 2011 districting plan
has enacted a number of piecevating- and election-relatddgislation that have been
struck down by state and federal courtsuasonstitutional or violive of federal law.
See N.C. State Conference of NAACP v. McCR8¢ F.3d 204, 214-15 (4th Cir. 2016),
cert. denied 137 S. Ct. 1399 (2017) (memRBaleigh Wake Citizens Ass’'n v. Wake Cty.
Bd. of Elections827 F.3d 333,52 (4th Cir. 2016)City of Greensboro v. Guilford Cty.
Bd. of Elections-- F. Supp. 3d --, No1l:15-CV-559, 2017 WL 1229736, at *13
(M.D.N.C. April 3, 2017);Cooper v. BergerNo. 16-cvs-15636 (\ke Cty. Super. Ct.
Mar. 17, 2017) (three-judge panel) (stn@gi down portions oftwo statutes, which
stripped the recently elected Democraticv&oor of a broad variety of powers,
including powers related tesupervision of State Board @flections, on separation-of-
powers grounds).
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latter.”). That is precisely what occurredtire late Eighteenth @&ury when Democratic
legislatures used aggressive partisan gemglas to secure Democratic control of the
House of Representatives and thiey virtue of that controkestrict earlier federal efforts

to enforce the FifteentAmendment in the South, therelacilitating the return of de jure
and de facto segregationSeeErik J. Engstrom, Partisan Gerrymandering and the
Construction of American Democracy 94-121 (2013).

The Constitution sharply cuils restrictions on electoral speech and the right to
vote because, in our republican form of demaogr elected representatives in power have
a strong incentive to enact legislation ofigies that preserve their position, at the
expense of public interest. As Justice Scakplained, “[t]he first instinct of power is
the retention of power, andnder a Constitution that requsr@eriodic elections, that is
best achieved by the suppressiof election-time speech.McConnell v. Fed. Election
Comm’n 540 U.S. 93, 263 (2003) (Siea J., concurring in pardnd dissenting in part).
Casting a vote and associating with a pditiparty are among the most fundamental
forms of “election-time speech.See Williams393 U.S. at 30 (regmizing “the right of
individuals to associate foreéhadvancement of political beliefs, and the right of qualified
voters, regardless of their political persias, to cast their votes effectively'’lReynolds
377 U.S. at 555 (“The right twote freely for the candidatef one’s choice is of the
essence of a democratic society, and any céstis on that right strike at the heart of
representative government.”Alexander Meiklejohn,The First Amendment is an
Absolute 1961 Sup. Ct. Rev. 24254 (1961) (“The revolutimary intent of the First

Amendment is . . . to deny to [the govermtjeauthority to abridge the freedom of the
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electoral power of the people.”). Partigggrrymandering is no different than legislative
efforts to curtail other forms of election-time speech because in both cases “[p]oliticians
have deep-seated incentivesbias translation of voseinto seats.” Engstrorsupraat

192. Accordingly, because migan gerrymandering encroachas individuals’ right to
engage in “election-time speech”—includingethight to vote—allegations of partisan
gerrymandering “must be carefully and metoudly scrutinized” by the judiciary.
Reynolds377 U.S. at 562.

Because partisan gerrymandeyitargets voting rights, ¢hdeference to the policy
judgments of the political Bnches animating the political question doctrine is
inapplicable. InWesberry the defendant state asserted that claims premised on
malapportionment of congressional dissictaise political questions because the
Elections Clause—which empowers stateedlslatures,” subject to congressional
regulation, to “prescribe[] . . . The Timesabés and Manner of hoidj Elections for . . .
Representatives”—textually commits apportionment questions to Congress and the
States. 376 U.S. at 6-7In rejecting that argument, the Supreme Court refused to
“support . . . a construction [of the Elemis Clause] that would immunize state
congressional apportionment laws which delmsdizen’s right to vote from the power
of courts to protect the constitutional rightsimdividuals from legislative destruction, a
power recognized at least since our decisioklambury v. Madisoti 1d. “The right to
vote is too important in our free society to std@pped of judiciaprotection by such an

interpretation of Article 1,” the Court heldd.
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Further, “a textually demotrsible constitutional commitment” of authority to a
coordinate branch providessetlstrongest basis for treating a claim as a political question.
Vieth, 541 U.S. at 278 (plurality op.) (chatarizing the *“textally demonstrable
constitutional commitment” test as the mdshportan[t] and cedin[]” test for the
existence of a political questi). Given that the Supren@urt has recognized that the
importance of the right to vote warrants tretating malapportionment claims as political
guestions, notwithstanding the alleged wakt commitment of such claims in the
Elections Clause, a purported lack of judilsi manageable standards provides an even
weaker basis for “stripp[ing] of judicial pmxdtion” the right to vote when a legislature

seeks to destroy that right through partisan gerrymand€ritéesberry376 U.S. at 6-7.

14 We further note that a majority of the Supreme Courtriea®rfound that a
claim raised a nonjusticiable political questisolely due to the alleged absence of a
judicially manageable standard for adjudingtihe claim. Rather, in each case in which
the Supreme Court has found a claim naigieble under the political doctrine, the
Court has principally pointed to a textusommitment of the dcilenged action to a
political branch in finding the claim nonjusticiabl8ee, e.gNixon v. United State$06
U.S. 224, 228-36 (1993) (holding that challenge to the procedure Senate adopted for
“try[ing]” impeachment, U.S. Const. art. § 3, cl. 6, raisechonjusticiable political
guestion);Gilligan v. Morgan 413 U.S. 1, 10 (1) (holding that claim premised on the
“organizing, arming, and disciplining” of nméers of the Nationabuard involved issue
“‘committed expressly to the politicddranches of government”). INieth, Justice
Kennedy’s controlling opiniorexplained why the Court hadeclined to rely on an
alleged lack of judicial manageable standards as a basis for finding a claim
nonjusticiable:

Relying on the distinctiobetween a claim having oot having a workable
standard . . . involves a difficult proof: proof of a categorical negative [—]
proof that no standard could existThis is a difficult proposition to
establish, for proving a negativeashallenge in any context.

(Conti nued)
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Importantly, and contrary to Legislative f2adants’ claims, the judiciary’s refusal
to treat alleged infringements on theghi to vote—like claims of partisan
gerrymandering—as political questions reflects an effoedwancethe interests served
by the political question doctrineather than usurp the robé the political branches. As
the Supreme Court has explaingtlhe voting rights casesndeed, have represented the
Court’s efforts to strengthen the political gstby assuring a higher level of fairness and
responsiveness to the political processes,the assumption of a continuing judicial
review of substantive political judgments erstied expressly to the coordinate branches
of government.”Gilligan v. Morgan 413 U.S. 1, 11 (1973)Put differently, because the
judiciary jealously protects the right to vetand thereby ensures that the People retain
the means to counteract any encroachnigntthe political braches on substantive
individual rights—the judiciary can give tipolitical branches greater latitude to make
substantive policy decisionsSeeJohn Hart Ely, Democracgnd Distrust: A Theory of
Judicial Review 102 (1980) (explaining thay “devoting itself instead to policing the
mechanisms by which [our wstitutional] system seeks tensure that our elected

representatives will actually represent,é tjudiciary “recognizeshe unacceptability of

Vieth, 541 U.S. at 311 (Kennedy, J., concurjing.egislative Defendants have failed to
provide any “proof that no standard coulds&xfor evaluating a partisan gerrymandering
claim. Accordingly, we decline Legitsige Defendants’ request that we take the
unprecedented step of dismissing a claim utigepolitical question doctrine solely due
to an alleged lack of judicially managéaltandards for rebong the claim.
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the claim that appointed and life-tenuredigas are better reflectors of conventional
values than electa@presentatives”).

In sum, partisan gerrymedering infringes on a varietof individual rights and
does so by targeting the right to vote—ttunstitutional mechams through which the
People repel legislative encroachmenttbeir rights. The Supreme Court has long
recognized that when th€onstitution preserves individuaights, courts have an
obligation to enforce those rightdJarbury, 5 U.S. at 166 (“[W]here a specific duty is
assigned by law, and individuagihts depend upon the perfaante of that duty, it seems
equally clear that the individualtho considers himself injurebas a right to resort to the
laws of his country for a remedy.”). We fing basis to disregardahobligation here.

Notably, the State defendant iIReynoldsmade arguments against judicial
oversight of state redistricting similar those advanced byegislative Defendants
here—namely, that it is improper for courtseimbroil themselves imherently political
issues and that courts lack the capabilitydeintifying a judiciallymanageable standard
to determine whether, and what degree, malapportionmeviblates the Constitution.
Rejecting each of these arguments, the &upr Court reaffirmed the principle first
recognized by Chief Justice MarshallMarbury. “We are cautioned about the dangers
of entering into political thickets and mathatical quagmires. @uanswer is this: a
denial of constitutionallyprotected rights demads judicial protectin; our oath and our
office require no less of us.Reynolds377 U.S. at 566. Ouwrath and our office impose

that same obligation here.
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Legislative Defendants nonetheless ardbat, regardless of whether partisan
gerrymandering claims are justiciable “in thgd this Court should dismiss Plaintiffs’
claims as nonjusticiable because Plaintiffave failed to put forth a “judicially
manageable standard” for resaly their claims. Leg. Defs.” Br. 2, 11, 17; Leg. Defs.’
FOF 93. Legislative Defendants argue that the analytical wanke and empirical
analyses advanced by Plaintiftsl to provide a judicially manageable standard for three
reasons. First, Legislative Defendants agbert Plaintiffs’ legaframeworks and expert
analyses fail to address, much less resolwhat Legislative Defendants see as the
fundamental question bearimg the constitutionality of pasan gerrymandering: “how
much politics istoo much politics in redistricting”?Leg. Defs.” Br. 2, 9-11. Second,
Legislative Defendants argue that the emplirgcelyses on which Plaintiffs rely—which
Legislative Defendants characterize as swmorgasbord of alleged ‘social science’
theories"—lack any constitutional basis, andtead amount to “academically inspired
proposed judicial amendmisnto the Constitution.”Id. at 2, 17. Finally, Legislative
Defendants maintain that allowg the judiciary to strike down a redistricting plan as a
partisan gerrymander would terfere with the political anches’ decision, rendered
pursuant to Congress’s authority under tEkection Clause, to require election of
representatives from sirggimember districtsld. at 13. We reject all three arguments.

a.

Legislative Defendants’ assertion thany judicially manageable partisan

gerrymandering framework must distinguisbasonable” partisan gerrymandering from

“too much” partisan gerrymandering rests on pnemise that some degree of partisan
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gerrymandering—again, defined by the Supredmairt as “the drawing of legislative
district lines to subordinate adherents oé golitical party and entrench a rival party in
power,” Ariz. State Leg.135 S. Ct. at 2658—is permissbl To justify that premise,
Legislative Defendants assert that (1) dmstal practice indicates that the Framers
viewed some amount of partisan gerrymamgeas constitutionally permissible and (2)
the Supreme Court repeatedly has sanctiom¢ least some degree of partisan
gerrymandering. Neither claim is correct.

As to the historical pedigree of partisan gerrymanders, Legislative Defendants,
like the plurality inVieth, correctly note that partisan rggmanders date to the colonial
era. SeelLeg. Defs.” Br. 17; 541 \&. at 274 (plurality op.). And without question,
several notorious partisan gerrymandersendrawn soon after the Founding, including
the “salamander’-shaped state legislativerdisattributed to Masachusetts Governor
Elbridge Gerry in 1812 that gavise to the term “gerrymander¥ieth 541 U.S. at 274;
Engstrom,supraat 21 (“Partisan collisions over disting pervaded the early republic,
and even had antecedents ia tolonial legislatures”). 8te legislatures gerrymandered
state legislative and congressional districtéatmr one party or calidate at the expense
of another in a variety ofvays: through the manipulatioof district lines; by using
regional or state-wide, multi-ma@ber districts, as opposdd single-member districts;
and, most commonly, by creating distsievith unequal population. Engstrosupraat
22-23.

Neither founding-era records nor historipaactice, however, supports Legislative

Defendants’ contention that the Framers \advgsome level of partisan gerrymandering
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as constitutionally acceptable. Rather, “@enstitution did notontemplate the rise of
political parties—indeed, it véadesigned to discourageethemergence—Ilet alone the
modern era’s highly integrated national aratestparties.” Richar#l. Pildes, Foreword,
The Constitutionalization of Democratic Politics18 Harv. L. Rev. 2881 (2004).
Given that the Framers sougdhbtdiscourage the rise of podiil parties, there is no basis
to find, as Legislative Defendants suggekat the Framers intended to allow elected
members of a political party to draw distrithes so as to undermine the electoral
prospects of their opposition.

On the contrary, founding-&mrecords reflect a concerted effort by the Framers to
forestall the enactment of election regulatitdmst would favor one pty or faction at the
expense of others. This concern is megident in the Framers’ debates regarding
whether, and to what extent, the federal goresnt should be gmowered to displace
States’ authority to administer and regulategressional elections. On the one hand,
James Madison argued that “the Legiskesuof the States ought not to have the
uncontrouled right of regulating the timesq@ts and manner of holding elections [as i]t
was impossible to foresee all the abusesrtiight be made of the discretionary power.”
Debatesat 423. “Whenever the State Legislasihad a favorite measure to carry, they
would take care sto mould their regulations as tovfar the candidates they wished to
succeed Madison explained. Id. at 424 (emphasis added Likewise, Alexander
Hamilton argued that the federal governmshbuld have some supervisory authority
over the States’ regulation ofeetions because there was Bagon to believe that “it is

less probable that predominant faction in a single Stathould, in order to maintain its
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superiority, incline to a preferencaf a particular class of electorghan that a similar
spirit should take possession oethepresentatives of thirte&tates, spread over a vast
region, and in several respects distinguiglhdlom each other by a diversity of local
circumstances, prejudices, and interestdhe Federalist No. 6lat 342 (Alexander
Hamilton) (Clinton Rossiter ed., 1999) (emphasis added).

On the other hand, delegates who oppdeddral intrusion on state regulation of
elections saw such intrusion “as an avettu®ugh which Congress might perpetuate
itself in power or . . institute unfair at-largevoting methods in theates so as to favor
particular interests’ Jamal Greene, Notdudging Partisan Germpanders Under the
Elections Clausel14 Yale L.J. 10211036 (2005) (emphasis adtje Thus, although the
delegates disagreed as to whether, andvhat extent, to lodge authority over the
regulation of congressionalections in the federal government, they wangedin their
view that the Constitution should be drafteo minimize the possility that political
bodies would adopt electoral regulations tfeored particular parties or faction§ee
Note,A New Map: Partisan Gerrymandeg as a Federalism Injuryl17 Harv. L. Rev.
1196, 1201 (2004). Significantly, delegatdsthe Constitutional Convention sought to
design the Constitution so &sprevent Congss from being plagued by “what Madison
called the ‘vicious representation’ in Grdatitain whereby ‘rotten boroughs’ with few
inhabitants were represented Rarliament on or almost on a par with cities of greater
population.” Wesberry376 U.S. at 14-15.

Notwithstanding the Framergfforts to prevent the fmation of political parties

and partisan gerrymanadieg, the early Nineteenth Cemy saw the rise of political
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parties, and with thatge, several notable partisgarrymanders. Engstrosupra21-42.
But the founding generation did not viesuch gerrymanders as constitutionally
permissible. On the contrary, sucherrymanders were widely criticized as
antidemocratic. For example, the newspapartoon that coined the term “Gerry-
Mander” described partisan redistricting“agyrievous wound on the Constitution,—it in
fact subverts andhanges our form of Governmenthich ceases to bRepublicanas
long as anAristocratic House of Lords under the forof a Senate tyrannizes over the
People, and silences and stifles the voice oMbhgrity.” The Gerry-Mander, or Essex
South District Formed into a MonsterSalem Gazette, Apr. 2, 1813. Numerous other
Nineteenth-Century partisagerrymanders faced similaondemnation from politicians,
the press, the judiciary, and the publi8eeBr. of Amici CuriaeHistorians in Supp. of
Appellees at 23-34ill v. Whitford No. 16-1161 (S. CSept. 5, 2017).

Even if founding-era practice did suppdmegislative Defendants’ assertion that
some degree of partisan gerrymandewag viewed as permissible—which it does not—
long-standing, and even widespread, histmractice does not immunize governmental
action from constitutional scrutiny.See Reynolds377 U.S. at 582 (holding that
malapportionment of state legislative dids violates Equal Protection Clause,
notwithstanding that malapportionment wasdegpread in Nineteenth and Twentieth
Centuries). That is particularly true wheas here, the legal bases for challenging the
conduct were unavailable at the time of the FoundiSge id. The Equal Protection
Clause, which fundamentally altered the tielaship between the &es and the federal

government, post-dates thaufaling era by decadesSee Fitzpatrick v. Bitzed27 U.S.
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445, 455 (1976) (“There can be no doubt thét line of cases has sanctioned intrusions
by Congress, acting under the Civil War Amemrahts, into the judieail, executive, and
legislative spheres of autonomy pravsly reserved to the StatesI)bertarian Party of
Va. v. Alcorn 826 F.3d 708, 715 (4tiCir. 2016) (Wilkinson, J.) (“Of course, the
Reconstruction Amendments . materially altered the dision of labor [between the
federal government and the States] esthbtisby the Framers fahe regulation of
elections.”). Likewise, the Supreme Court dmt recognize the incorporation of the First
Amendment against the States through ffourteenth Amendemt until 1943. See
Murdock v. Pennsylvanja319 U.S. 105, 1® (1943). And until the Reconstruction
Congress adopted Section 198Bere was no basis for plaintiff to challenge a
congressional redistricting plaas a partisan gerrymandender Article | or any other
federal constitutional provisionSeeThe Enforcement Act 01871, 17 Stat. 13 (1871),
codified asamended a2 U.S.C. § 1983.

Accordingly, even if some degree ofrpigan gerrymanderingad been acceptable
during the founding era, thatoes not mean that the ratdtion of the Fourteenth
Amendment and the incorporation of thesEiAmendment against the States did not
subsequently render unconstitutiotta drawing of district lineto frustrate the electoral
power of supporters of a disfavored partyhat is precisely what the Supreme Court
concluded in holding that racial gerryntering and malapportionment violated the
Constitution, notwithstanding &t both practices were widesad during the Nineteenth
and early Twentieth CenturieSee Reynold877 U.S. at 556 n.30, 567 n.43pmillion

v. Lightfoot 364 U.S. 339, 345-46 (1960).
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Legislative Defendants’ contention thiile Supreme Court has sanctioned some
degree of partisan gerrymandering—the dnawof district linesto undermine the
electoral prospects of supporters of candidatesdisfavored party—fares no better. To
be sure, the Supreme Court has recognized ceiaposedor which a state redistricting
body may take into account political datapartisan considerationa drawing district
lines. For example, in appropriate circumstaneelegislature may draw district lines to
avoid the pairing of incumbents. e& Karcher v. Dagget462 U.S. 725740 (1983).
Likewise, the Supreme Court has held thatae redistricting body does not violate the
Constitution by seeking “to eate a districting plan that would achieve a rough
approximation of the statewide political stggths of the Democti@ and Republican
Parties.” Gaffney 412 U.S. at 752. And the Sepne Court has recognized that a
redistricting body may draw district lines tespect political subdisions or maintain
“communities of interest.”Abrams v. Johnsgb21 U.S. 74100 (1997).

But the Supreme Court's acceptance of state legislatures’ reliance on partisan
considerations and political data for certgarposes does not tablish that a state
legislature may pursuany partisan objective, as Legasive Defendants contend. In
particular, the Supreme Court has never reaghthat a legislature may draw district
lines for the purpose of diminishing or mimiing the voting strengtbf supporters of a
particular party or citizens who previouslyoted for representatives of a particular
party—the legislative action challenged her®©n the contrary, the Supreme Court
recently held that such efts are “[incompatible] withdemocratic principles.” Ariz.

State Leq.135 S. Ct. at 2658 Iaration original);see also Reynold877 U.S. at 578-79
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(condemning “[ijndiscriminate dtricting, without any regartbr political subdivision or
natural or historical boundary &s, [as] little more than appen invitation to partisan
gerrymandering (emphasis added)). And imapproving the “proportionality”
gerrymander inGaffney the Court expressly distingtisd gerrymanders that seek “to
minimize or eliminate the politicaitrength of any gup or party.*® 412 U.S. at 754ee
also id.at 751 (“A districtng plan may create multimembestlicts perfectly acceptable
under equal population standards, but dmuisly discriminatorybecause they are
employed to minimize or cancel out the voting strength of racigblitical elements of
the voting population.” (emphasadded) (internal quotanh marks omitted)). Likewise,
the Supreme Court did not include burthgnor punishing citizens for voting for
candidates from an opposing yaamong its list of “legitimatetedistricting factors that
justify deviating from ppulation equality in congressional districtSee Harris v. Ariz.
Indep. Redistricting Comm;ri136 S. Ct. 1301, 1306—-07 (2016).

In sum, neither historical practiceaor Supreme Court precedent supports
Legislative Defendants’ assentighat it is sometimes permissible for a state redistricting

body to draw district linegor the purpose of burdem voters who supported or are

15 For this reason, Legislative Defemti;m misplace reliance on the Supreme
Court’s decision irEasley Leg. Defs.” Br. 6. Unlikehe 2016 Plan, which was drawn
by a Republican-controlled General Assembly to disfastgpporters of Democratic
candidatessee supraPart 1.B;infra Part Ill.A.2, the districting plan at issue Hasley
was drawn by a politically dividkGeneral Assembly to “fairly allocate political power
to the parties in accordanagth their voting strength,Gaffney 412 U.S. at 754ee also
Cromartie 133 F. Supp. 2d at 412-18]. at 423-24 (Thornlbg, J. dissenting).
Accordingly, the districting plan at issue Easleyadvanced a recognized legitimate
districting objective.
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likely to support a disfavored party or chalate. Because the Constitution does not
authorize state redistricting bodies to engaggich partisan gerrymandering, a judicially
manageable framework for evaluating rtan gerrymandering claims need not
distinguish an “acceptable” level of partisgarrymandering from “excessive” partisan
gerrymandering. Vieth 541 U.S. at 316 (Kennedy,, Xoncurring in the judgment)
(recommending against “a standard thatnsuon whether partisamterests in the
redistricting process were excessive” becaugevernment body igulpable” regardless
of whether it seeks to maximize its partisaivantage or “proceeds by a more subtle
effort, capturing less than all the seatsemch State”). Rathethe framework must
distinguish partisan gerrymandering from theutes of legitimate ditricting objectives,
including those objectives that take into @aat political data or permissible partisan
considerations. Put differty, “[a] determination that gerrymander violates the law
must rest . . . on a conclusion that [politicadfssifications, though gerally permissible,
were applied in an invidiousanner or in a way unrelatéd any legitimate legislative
objective.” Id. at 307. As explained below, wermbude that Plaintiffs’ proposed legal
frameworks and supportingieence do just that.

b.

Legislative Defendants next argueaththe empirical analyses introduced by
Plaintiffs do not offer a judicially managble standard for adjudicating partisan
gerrymandering claims, but instead are “aosyasbord of allegk ‘social science’
theories” that lack any constitutional basiseg. Defs.’ Br. 2. Asdetailed more fully

below, Plaintiffs offer two groups of empiricanalyses to support their Equal Protection
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and First Amendment claims.The first group of analgs relies on thousands of
computer-generated districting plans thainform to most traditional redistricting
criteria, including those relied on by the Gehekasembly in drawig the 2016 Plan.
According to Plaintiffs, when these plans are evaluated using the precinct-by-precinct
results of recent North Caroliredections, the 2016 Plan is axtreme statistical outlier”
with regard to the degree wehich it disfavors voters who oppose Republican candidates.
See infraParts IllLA.2.b, Ill.B.2.c. Plaintiffs asdethat these analyses prove that the
General Assembly intended burden voters o supported non-Republican candidates
and that the 2016 Plan had the effectbofdening such votersThe second group of
analyses assess the 20B8an’s “partisan symmetry"—whether the plan allows
supporters of the two principal parties tartslate their votes into representation with
equal effectiveness.See infraPart 111.B.2.b. According to Plaintiffs, a variety of
measures of the 2016 Plan’s partisan symynetveal that, thnaghout the life of the
plan, supporters of non-Republican candidatgl likely have a significantly more
difficult time translating their vats into representation.

Legislative Defendants are correct that nohéhese empirical analyses appear in
the Constitution. But Plaintiffs need not sholmat a particular empirical analysis or
statistical measure appears in the Constituttorstablish that a judicially manageable
standard exists to resolve their constitutional clairBee, e.g.Brown v. Thomsqri62
U.S. 835, 842-43 (1983) d¢hding that “an apportionment plan with a maximum
population deviation under 10%alls within th[e] category’of “minor deviations . . .

from mathematical equality among state legjigsk districts [that] are insufficient to
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make out a prima facie case of inads discrimination under the Fourteenth
Amendment,” notwithstanding that the pldanguage of the Constitution references no
such statistical threshold). Rather, Riddls must identify cognizable constitutional
standards to govern their claims, and provide credbldencethat Defendants have
violated those standards. And contraryLagislative Defendants’ assertions, Plaintiffs
do not seek to constitutionalizmy of the empirical analysdékey have put forward to
support their claims, nor does this Court slo. Instead, Plaintiffs argue that these
analyses provideevidencethat the 2016 Plan violates number of well-established
constitutional standards—that the governmacit impartially, not infringe the right to
vote, and not burden individgabased on the exercise oéithrights to political speech
and association.

The Supreme Court long has relied oatistical and social science analyses as
evidencehat a defendant violated a standardfgeh in the Constitution or federal law.
In the context of the Equal &ection Clause, in particular, the Supreme Court has relied
on statistical and social science evidera® proof that a @yernment action was
motivated by discriminatory intent or hadlscriminatory effect—the same purposes for
which Plaintiffs seek to use suekiidence hereFor example, ir¥ick Wo v. Hopkinsl18
U.S. 356 (1886), the Court held that ardinance providing a municipal board of
supervisors with the discretion to grantvathhold its consent tase wooden buildings
as laundries, although neutral on itace, was administered in a manner that
discriminated on the Is&s of national originid. at 366, 374. As proof, the Court noted

that the board withheld consent from 200 indials, “all of whom hppen to be Chinese
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subjects,” whereas “eighty others, not Chinadgects, [we]re permitted to carry on the
same business under similar conditionkl” at 374.

Likewise, in Brown v. Board oEducation of Topeka347 U.S. 483 (1954), the
Supreme Court cited numerous academiediss of the psychological impact of
segregation on children anyguth as evidence that “[s]eparate educational facilities are
inherently unequal,” and therefowolate the Equal Protection Clausd, at 494-95 &
n.11. And the Supreme Court has recognized“feHatistical analyses have served and
will continue to serve an important role asandirect indicator ofacial discrimination
in access to service on\g@nmental bodies.”"Mayor of Phila. v. Educ. Equal. League
415 U.S. 605, 620 (1974). &hCourt also embraced the usfestatistical evidence to
determine whether a governmental body wasifjed, under the Fourteenth Amendment,
in using “race-based measutesameliorate the effects of past discriminatiorCity of
Richmond v. J.A. Croson Cd@88 U.S. 469, 476—77 (1989) (plurality osge also idat
509 (“[E]vidence of a pattern of individualiscriminatory acts can, if supported by
appropriate statistical proof, lend supportdolocal government’'s determination that
broader remedial relief is justified.”).

The Supreme Court has relied on statistaradl social science evidence in cases
involving voting rights and redistricting, iparticular. For example, to support their
racial gerrymandering claim, the plaintiffs@omillion alleged that th€ity of Tuskegee,
Alabama, redrew its municip&bundaries “to remove from tloity all save only four or
five of its 400Negro voters whilenot removing a single whiteoter or resident.” 364

U.S. at 341. The Court concluded that thainilffs alleged adequate facts to support a
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claim under the Equal Protection Clause, exytg that “[i]f these allegations upon a
trial remain uncontradicted or unqualdie the conclusion wodl be irresistible,
tantamount for all practical purposes tmathematical demonstratipthat the legislation
is solely concerned with segreiga white and colored voters.Id. (emphasis added).
More recently, the Court relied on statistiealalyses to strikdown as unconstitutional
the coverage formula in Section 4(b) of the Voting Rights Act, citing evidence that the
gap between white and black gotegistration percentages had fallen substantially since
Congress first adopted the coverage formula965, as had the percentage of proposed
voting changes facing objections from the Attorney Genesaklby Cty. v. Holderl33
S. Ct. 2612, 2626 (2013). Araf particular note, in its decision holding that the 2011
Plan constituted a racial gerrymander, the 8o Court in part relied on an expert
statistical analysis—which found that ther@eal Assembly disproportionately moved
blacks into the racially gerrymandered dids, even when controlling for party
registration—as proof that the General Asbey predominantly réed on race, rather
than partisan consideratioms,drawing district lines.Cooper 137 S. Ct. at 1477-78.
Contrary to Legislative Defendants’ adgmn that Plaintiffs must identify a
specific empirical test derived from thentpage of the Contution to prove the
existence of a judicially manageable standarddjudicate theiranstitutional claims, in
none of these cases did the Supreme Court thaeldthe particular atistical or social
science analyses upon which it relied had-kad to have—constitiwnal pedigree, or
that the plaintiff had to identify a specifnpirical threshold, aoss which the relevant

constitutional provision would beiolated. For example, th@omillion Court did not
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state that a statistical analysis revealiragt the municipal boundary plan had fenced out,
say, only 80 percent of blacks, as oppose@btpercent, would be inadequate to establish
a constitutional violatin. Nor did the Court require &h the plaintiffs identify the
particular percentage of fenced-out blaektsvhich a boundary plan would violate the
Equal Protection Clause. Likewise, tBeown Court did not point to any specific
constitutional basis for its relnce on psychologicalsearch demonstrating the impact of
segregation on children and youtigr did it require the platiifs to identify a specific
degree of adverse psychological impact necessasypport an Equal Protection claim.
And the Shelby CountyCourt did not require the stategeking invalidation of the
coverage formula to identify a specific ghptween white and bli&cvoter registration
percentages or a specific percentageroposed voting changéacing objections from
the Attorney General at wdh Congress would be constitinally barred from displacing
the states’ rights to administer elections.thRg in all of the cases, the Supreme Court
treated the empirical analysesesdenceof a violation of an established constitutional
standard—that governmental entities must iagpartially, that governmental entities
must not invidiously discriminate based omce or national origin, that the federal
government may not interfere in traditionakas of state authority absent a compelling
justification, and that the federal governmenist have a legitimate reason for subjecting
certain states to more inBive scrutiny than others.

Contrary to Legislative Defendants’ asgent therefore, courts are not foreclosed
from considering statistical analyses and €isb science’ theoes” as evidence of a

violation of a constitutional or statutory standard. Leg. Defs.” Br. 2. But that does not
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mean courts must blindly acceqtch analyses eitheOn the contrary, in all cases courts
play an essential gatekeepinge in ensuring thaan expert analysis—including each
analysis introduced by Plaintiffs and Legisve Defendants—is sufficiently reliable, in
that it “is based on sufficient facts or datéi$ the product of reliable principles and
methods,” and the principlesné methods have “been reliablgpied . . . to the facts of
the case.” Fed. R. Evid. 708e also Daubert WMerrell Dow Pharm., Ing.509 U.S.
579 (1993). And when, as here, the court alswes as the finder-of-fact, the court must
carefully weigh empirical evidence, and disabguch evidence’s pbative value if it
fails to address the relevant question, sadkjor, is contradicted by more reliable and
compelling evidenceyr is otherwise unwdny of substantial weight.

Here, in arguing that Pldiffs’ empirical evidence fails to provide a judicially
manageable standard for adjudicating tletarms, Legislative Defendants identify what
they see as a number of specific flawsjtitions, and weaknesses of that evidence—that
the partisan asymmetry measucasinot be applied in all s&s, that the simulated maps
fail to take into account certain criteria @vhich the General Assembly relied, that
several of the analyses ran hypothetical election resulte, name a few. Although we
ultimately find these objections either aohded or insufficietly compelling to
overcome the significant protdze value of the analysesee infraPart Ill, these are fair
criticisms. But—as evidencely their consistent placeant of “social science” in
guotation marks and their claaterization of Plaintiffs’evidence as “academically
inspired”—Legislative Defendasi judicial manageability arguent appears to rest on a

more cynical objection: that we should diss Plaintiffs’ actions as nonjusticiable
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simply because much of thevidence upon whit Plaintiffs’ rely has its genesis in

academic research and is the product ofeffort by scholars to apply novel, and
sometimes complex, methodological appr@actio address a previously intractable
problem. To the extent Legislative Defentaare in fact making such an argument, it
fails as a matter of both fact and law.

As a matter of fact, Legislative Defemds are correct that the application of
Plaintiffs’ empirical methods to redistricgn to date, has largely occurred in academic
research.But see Raleigh Wake Citizens Ass’'n v. Wake Cty. Bd. of Ele@bh$-.3d
333, 344 (4th Cir. 2016) (ngng on analysis of hundreds of computer-simulated
districting plans as evidenceathpopulation deviations inumicipal districting plan were
attributable to illegitimate partisan pug® rather than legitimate redistricting
objectives); Whitford 218 F. Supp. 3d at 890-906 Iyieg on predictions of vote
percentages based on historiekdction data, a “uniform smng analysis,” and a measure
of partisan asymmetry to conclude Wisconggislative redistricting plan adversely
affected representational righté non-Republican voters)But the empirical methods
themselves have been developed and broaoibyied inside and ositle of academia to
address a wide variety ofgblems. For example, Dr. Jowei Chen, a political science
professor at the University dflichigan, testified that theomputational algorithms and
statistical theories he used in generatsigulated redistricting plans to assess the
partisan performance of the 2016 Plan are used by logistics casparoptimize their
distribution chains. Trial Tr. I, at 25:2-24And other empiridamethods on which

Plaintiffs’ expert witnesses relied areobdly used by governments, the business
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community, and academia in a variety of othelds ranging frormational defense, to
public safety, to financegnd to health care. BAmicus CuriaeEric S. Lander in Supp.
of Appellees 23-255ill v. Whitford No. 16-1161 (S. CAug. 31, 2017).

To hold that such widely used, amdlied upon, methods cannot provide a
judicially manageable standard for adpating Plaintiffs’ partisan gerrymandering
claims would be to admit that the judicy lacks the competee—or willingness—to
keep pace with the technicaldvances that simultaneously facilitate such invidious
partisanship and provide apportunity to remedy it.See Vieth541 U.S. at 312-13
(Kennedy, J., concurring ithe judgment) (explaining thatdvances in technology in
redistricting pose both a “threat’—becausehtelogy increases lfe temptation to use
partisan favoritism in districting"—and a “promise”—because “these new technologies
may produce new methods of analysis thakenaore evident the precise nature of the
burdens gerrymanders impose on the representdtrights of voters and parties”). But
“the Constitution forbids ‘sophisticatedas well as simpleminded modes of
discrimination.” Reynolds377 U.S. at 563 (quotinigane v. Wilson307 U.S. 268, 275
(1939)). Accordingly,the judiciary likewise has awbligation to keep pace with
technological and methodological advancestsman effectively fulfill its constitutional
role to police ever-more sophisticated modes of discrimination.

As a legal matter, the empirical analysasphistication and genesis in academic
research also do not preclude this Courimfrooncluding that Plaintiffs’ claims are
judicially manageable. To be sure, thetistmal analyses and s@al science theories

used by Plaintiffs’ experts are more adweshc¢han the bare degaive statistics upon
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which the Supreme Court relied ¥Wick W Gomillion, and Shelby County But the
Court has not hesitated to actspphisticated or novel enmgal methods as evidence.
For example, infhornburg v. Gingles478 U.S. 30 (1986), theupreme Court endorsed
the use of “extreme case analysis hivédiriate ecological regression analysid,”52-53,

in determining whdter an electoral district exhibitsacially polarized voting, within

the meaning of Section 2 tife Voting Rights Actid. at 61 (plurality op.).Notably, both
forms of analysis derived from social scietiterature, as did the definition of “racially
polarized” voting adopted by the Courtd. at 53 nn.20-21. Outside of the voting
context, the Supreme Courtsh@mbraced new social science theories and empirical
analyses to resolve a variety ainstitutional and statutory dispute§ee, e.g.Leegin
Creative Leather Prods., Inc. v. PSKS, Jn851 U.S. 877, 881-82, 889-92 (2007)
(appealing to “the theoretical literature” and a variety of economic analyses to support its
decision to reverse century-ofitecedent treating vertical price restraints as a per se
violation of the Sherman ActlJtah v. Evans536 U.S. 452, 465 (2002) (holding that
Census Bureau’s use of “hot-deck imputati to conduct decennial census did not
violate census statute or the Constitutiorlying on the “technical literature” to
determine whether hot-deck putation constitutes “sampling”’Maryland v. Craig 497

U.S. 836, 855, 857 (1990) dpealing to “the growing ly of academic literature
documenting the psychological trauma suffeogdchild abuse victims who must testify

in court” in holding that th€onfrontation Clause did not egjorically prohibit state laws

permitting victims of child abuse to testify outside the presence of their alleged abusers).
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As the judiciary’s understanding angpdication of statistical and empirical
methods have increased, it has come to apgieethat the attractive simplicity of less
sophisticated methods—like thesdeiptive statistics relied on iMick Wg Gomillion,
and Shelby Countrcomes with costs. For exampédthough descrifive statistics may
reveal that an allegedly dasfored group of employees hadower average salary than
another group, that does not mean thatawerage salary difference is attributable to
invidious discrimination, as the allegedlystdivored group’s lower average salary may
reflect a variety of nondiscriminatory reasatmat can be accounted for adequately only
by using more advancestatistical methods.See Tagatz v. Marquette Uni861 F.2d
1040, 1044 (7th @i 1988) (Posner, J.) (“Corr¢ian is not causation.”)Ste. Marie v. E.
R.R. Ass’n 650 F.2d 395, 400 (2d Cir. 1981) (Friendly, Xkge alsoJeffrey M.
Wooldridge, Econometric Analysis of G® Section and Panel Data § 1.1 (2002)
(“Simply finding that two variables are coragtd is rarely enough to conclude that a
change in one variable cagse change in another.”).

Advances in statistical and empirical the@and application, therefore, have the
potential to allow parties, experts, and ant@iprovide courts with more rigorous and
probative evidence, thereby des®g the risk that courts witender a decision that later
proves to have rested on an errant eitgli analysis. Consequently, it makes no
practical or legal sense for courts to cldbeir eyes to new scientific or statistical
methods—as Legislative Defendants impliciduggest—to prove or disprove claims
premised on established legal standarAs. Justice Kennedy recognized\ifreth, “new

technologies may produce new methods of y@mlthat make more evident the precise
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nature of the burdens gerrymanders imposdhe representational rights of voters and
parties.” 541 U.S. at 312-13 (Kennedy, dnaurring in the judgment). That is precisely
what we find Plaintiffs’ emirical methods have doné&ee infraPart 111

More fundamentally, there is no conditunal basis for dismissing Plaintiffs’
claims as judicially unmanageable—not hesm they are irrelevant, unreliable, or
incorrectly applied, but sintp because they rely on we sophisticated empirical
methods that derive from academic reskar The Constitution does not require the
federal courts to act like Galileo’s Inquisiti@nd enjoin consideration of new academic
theories, and the knowledge gadhtherefrom, simply becaeisuch theories provide a
new understanding of how tovgi effect to our long-established governing principles.
SeeTimothy Ferris, Coming of Age in the N} Way 97-101 (1989). That is not what
the founding generation did when it adop&e@onstitution grounded in the then-untested
political theories of LockeMontesquieu, and Rousseau. That is not what the Supreme
Court did when it recognized that adeas in our understamdj of psychology had
proven that separate coulidt be equal. And th& not what we do here.

Legislative Defendants’ characterizatiof the empiricakvidence introduced by
Plaintiffs’ as a “smorgasbord” also suggettat Legislative Defendants view the sheer
number of analyses upon which Plaintiffs’lyreas rendering their claims judicially
unmanageable. Leg. Defs.’ Br. 2. But wheewariety of different pieces of evidence,
empirical or otherwise, point to the samenclusion—as is the case here—courts have
greater confidence in the correctness of the dosion because eveif one piece of

evidence is subsequentfpund infirm other prob@ve evidenceremains. See, e.g.
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Strickler v. Greene527 U.S. 263, 293, 296 (1999) (dimlg that exculpatory evidence
withheld by government was not “material” for purposeBi@idy v. Maryland 373 U.S.

83 (1963), when “there was considerablesfsic and other physical evidence linking
[the defendant] to the crime”). Even if r@mf the analyses introduced by Plaintiffs
could, by itself, provide dmitive evidence that the 2016 Plan constitutes an
unconstitutional partisan ggmander—which we do not oessarily believe is the
case—"“[a] case of discrimination can . . .rhade by assembling a number of pieces of
evidence, none meaningfin itself, consistent with thproposition of statistical theory
that a number of observations, each of wisapports a proposition only weakly can,
when taken as a whole, provide strong supipait point in the same direction: a number
of weak proofs can add up to a strong pro@ylvester v. SOS Children’s Villd., Inc.,

453 F.3d 900, 903 (7th Cir. 2006) (Posnk) (internal quotation marks omitted)

In sum, Plaintiffs’ reliance on academlly derived, social science evidence to
support their partisan gerrymandering claioses not render their claims judicially
unmanageable.

C.

Finally, Legislative Defendants conterttiat rejecting their nonjusticiability
argument would be taammount to nullifying the politicabranches’ decision to require
representatives to be electéwm single-member districts.SeelLeg. Defs.” Br. 13
(“[W]hat plaintiffs are aking the Court to do isub silentioeliminate district-based

congressional redistricting in North ©éna.”). Again, we disagree.
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Legislative Defendants are correct that,statute, each State must “establish[] by
law a number of districts equal to the numbeRepresentatives to udh such State is so
entitled, and Representatives shall be electeglfomin districts so gablished, no district
to elect more than one Repeesative.” 2 U.S.C. 8§ 2c. But our invalidation of the 2016
Plan as an unconstitutional partisan germyds in no way impacts North Carolina’s
authority—indeed, statutory obligation—to dracongressional redistricting plan using
single-member districts. Rather, it simplgquires that the General Assembly, in
drawing congressional district lines, not seelkdiminish the electal power of voters
who supported or are likely to suppoandidates of a particular party.

Of equal significance, judicial restrioh of partisan gerrynmalering advances the
purpose behind single-member districts, eattihan undermines itThe Supreme Court
long has recognized th#te “basic aim” of requiring distting is to “achiev[e] . . . fair
and effective representations for all citizen®Reynolds 377 U.S. at 565-66. To that
end, “[tlhe very essence of districting e produce a different—a more ‘politically
fair—result than would be reached with dleas at large, in which the winning party
would take 100% of #n legislative seats.” Gaffney 412 U.S. at 78 The use of
districting, as opposed to elections at &rgerves a number dpecific beneficial
purposes. For example, unlike at-large ®ed systems, whicln politically divided
states can lead to a wholesale changhenstate’s congressional delegation with only a
small shift in votes between partiesge Engstrom,supra at 22-28, single-member
districting systems “maintain[] relatively stablegislatures in which a minority party

retains significant representationYieth, 541 U.S. at 360 (Breyer, J., dissenting).
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Additionally, single-member districts “dimsh the need for coalition governments” and
thereby “makel] it easier for voters to idegtiwhich party is responsible for government
decision-making (and which seals to throw out).” Id. at 357. And single-member
districts make it easier for amesentative to understand ihéerests of her constituency
and act on behalf of thoseterests because she seraebmited group of constituents,
rather than the entire state. S. Rep:29Q, at 28 (1967) (Individual Views of Sen.
Bayh). The use of single-membdistricts comes with demodia costs, as well. Most
notably, the stability achieved by single-member districtses®arily entails that a
legislative body will be less respaws to shifts in popular will.

Recall that the Supreme Court defineartsan gerrymandering” as “the drawing
of legislative district lines to subordinaaelherents of one politicglarty and entrench a
rival party in power,”Ariz. State Leg.135 S. Ct. at 2658. TEhefore, by definition,
partisan gerrymandering—not judicial ovgig of such gerrymndering—contravenes
the purpose of district-based congressi districting because it is intendedt to
“achiev[e] . . . fair and féective representations f@ill citizens,”Reynolds377 U.S. at

565-66 (emphasis added), amat to produce a “more ‘politically fair” resuliGaffney
412 U.S. at 753. And partisan gerrymandering undenes several of the specific
benefits of single-member districts. It posessk that “a represntative may feel more
beholden to the cartographesho drew her district thato the constituents who live
there.” LULAC, 548 U.S. at 470 (Stevens, J., conawrin part and dissenting in part).
And by “entrenching” a party in powedyriz. State Leg.135 S. Ct. at 2658, even in the

face of shifting voter preferencddJLAC, 548 U.S. at 470-71 (Stevens, J., concurring in
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part and dissenting in part),figaan gerrymandering makes it harder for voters “to throw
the rascals out,Vieth, 541 U.S. at 357 (Breyer, J., dissenting) (internal quotation marks
omitted), magnifying the downsides to the wd single-member districts.

Not only does partisan gerrymanderingntradict the purpose behind single-
member districting—and enhance its drawlsaekhe legislative history of Section 2c
reveals that Congress did not intend for Htatute to empower state legislatures to
engage in partisan gerrymandering. Cosgradopted the current version of the single-
member district statute 6967, in the wake of the reme Court’s invalidation of
widespread malapportionment of congressional districtd/@sberry SeeS. Rep. 90-
291, at 2. The draft of the statute reporded of the House required that congressional
districts be “in as reasonably a compfrim as the State finds practicableld. at 4.
The House intended for the compactness reqent to reflect a “congressional policy
against gerrymandering” and to “preventrgmandering,” including gerrymandering to
“attempt ‘to minimize or cancel out the voting strength of racigdaditical elementsof
the voting population.” Id. (emphasis added) (quotifigurns v. Richardsqn384 U.S.
73, 89 (1965)). Congress removed the conmess provision from the final version of
the statute after a group of senators egped concern that the ambiguity of the
reasonableness standard would be “awitation to gerrymander, especially to
gerrymander at the expense wban minority groups.”ld. at 19 (Minority Views of
Sens. Kennedy, Dodd, Hargnd Tydings). Accordinglyalthough legislators were
divided as to whether the compactness promisvould be an efféiwe tool to combat

gerrymandering, they agreed thhe statute should not seras an “invitation” to state
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legislatures to engage in partisan gerrgdexing, as we find Legislative Defendants did
here.
M

In sum, we conclude that Plaintiffs hastanding to challenge each of the districts
created by the 2016 Plan anc th016 Plan as a whole. We further hold that each of
Plaintiffs’ claims is justiciable, and, in aehing that conclusionye reject Legislative
Defendants’ argument that Plaintiffs have fdik® provide this Court with a judicially
manageable standard f@solving their claims.

II.

Having disposed of Legalive Defendants’ standingnd justiciability arguments,
we now turn to Plaintiffs’ claims undereghEqual Protection Clause of the Fourteenth
Amendment. The Equal Protection Claysehibits a State from “deny[ing] to any
person within its jurisdiction #equal protection of the laws.).S. Const. amend XIV.
Partisan gerrymandering potefiiffaruns afoul of the EquaProtection Clause because,
by seeking to diminish the electoral power gpgorters of a disfavored party, a partisan
gerrymander treats individuals who suppodndidates of one political party less
favorably than individuals who spprt candidates of another partyCf. Lehr v.
Robertson 463 U.S. 248, 265 (193 (“The concept of equal justice under law requires
the State to govern impartially.”). Put diféatly, a redistricting plan violates the Equal
Protection Clause if it “serve[s]o purposeother than to favor one segment—whether

racial, ethnic, religious, economic political—that may occupy a pi®n of strength . .
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. or to disadvantage a politically weak segmerKarcher, 462 U.S. at 748 (Stevens, J.
concurring).

As this Court explained in denying Datiants’ motions to dismiss, the Supreme
Court’s splintered partisan ggmandering decisions estalblishat in order to prove a
prima facie partisan gerrymandering claim unithe Equal Protection Clause, “a plaintiff
must show both [1] discriminatory imte and [2] discriminatory effects.”Common
Cause 240 F. Supp. 3d at 387 (citirdandemer478 U.S. at 127 (plurality op.). at
161 (Powell, J., concurring drdissenting)). Plaintiffs fther propose—and we agree—
that if Plaintiffs establish that the 2016 Plaas enacted with discriminatory intent and
resulted in discriminatory effects, the phaill nonetheless survevconstitutional scrutiny
if its discriminatory effects are attributabie the state’s political geography or another
legitimate redistricting objective. dague Br. 21; Comamn Cause Br. 17-1%ee also
Bandemer 478 U.S. at 141-4Zplurality op.) (recognizing justification step)f.
Whitford 218 F. Supp. 3d at 88(“[Tlhe Equal Protection clause prohibit[s] a
redistricting scheme which (1) is intended place a severe impediment on the
effectiveness of the votes of individual o#ii's on the basis ofelr political affiliation,

(2) has that effect, and (3) qaot be justified on other, l@gnate legislative grounds.”).

Although the three-steframework governing parés gerrymandering claims
under the Equal Protection Chkauis not in dispute, neigh the Supreme Court nor the
parties agree as to the standafgroof for each of thoselements—or whether Plaintiffs
satisfied those standards—theegtions to which we now turn.

A.
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The Supreme Court long has required thaplaintiff seeking relief under the
Equal Protection Clause to establish that dlehged official action can “be traced to a . .
. discriminatory purpose.” Washington v. Davjs426 U.S. 229, 240 (1976). The
discriminatory purpose or intent requiremextends to Equal Protection challenges to
redistricting plans, in particular, includy partisan gerrymandering challeng&ee, e.g.
Bandemer478 U.S. at 127plurality op.);id. at 161 (Powell, J.,ancurring in part and
dissenting in part)Rogers v. Lodge458 U.S. 613, 617 (1982¢e also Cooperl37 S.
Ct. at 1463 (holding that to establishracial gerrymanderinglaim under the Equal
Protection Clause, a plaintifiust show “that race was tpeesdominant factor motivating
the legislature’s decision to place a sigrafit number of voters within or without a
particular district”).

To establish a discriminatory purpose aeirt, a plaintiff need not show that the
discriminatory purpose is “express appear[s] on the face of the statut&Vashington
426 U.S. at 241. Rathéftan invidious discriminatorypurpose may often be inferred
from the totality of the relevant factsld. at 242. In determining whether an “invidious
discriminatory purpose was a motivating tattbehind the challenged action, evidence
that the impact of the changed action falls “more heavilyon one group than another
“may provide an important starting point.Vill. of Arlington Heghts v. Metro. Hous.
Dev. Corp, 429 U.S. 252, 266 (1977). “Someéima clear patterrynexplainable on
grounds other than [invidiowdiscrimination], emerges from tle#fect of the state action
even when the governing legistati appears neutral on its faceld. Likewise, “[t]he

historical background of the decision” mdye probative of discriminatory intent,
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“particularly if it reveals a series of offai actions taken for invidious purposedd. at
267. “The specific sequence of events legdup to the challenged decision also may
shed some light on the decisionmaker'spomses,” including whether the legislative
process involved “[d]epartures from the normal procedural sequeidte Additionally,
“[t]he legislative or administrative history m#e highly relevant, especially where there
are contemporary statements by memberghefdecision-making body, minutes of its
meetings, or reports.id. at 268.

1.

Although the discriminatay intent requirement ral the types of evidence
probative of such intent amell-established, it remains ueer what level of intent a
plaintiff must prove to establish a piaan gerrymandering claim. Common Cause
Plaintiffs assert that the degree of partisdant motivating the drawg of the districting
plan’s lines determines the level of scrutumyder which a court must review the plan.
Common Cause Br. 16-18. For examplea ipartisan purpose “predominated” over
other legitimate redistricting criteria, thetme 2016 Plan warrants strict scrutiny,
Common Cause Plaintiffs maintainld. at 17. If partisan advantage was only “a
purpose” motivating the 20164, then, according to Common Cause Plaintiffs, the plan
should be reviewed und#re “sliding scale” standard of review set forthAnderson v.
Celebrezze460 U.S. 780788 (1983), an@urdick v. Takushi504 U.S. 428, 434 (1992).
Common Cause Br. 18. Byowtrast, League Plaintiffs argue that Supreme Court
precedent forecloses a “predominant” or “sole” intent standard in partisan

gerrymandering cases. League Br. 6. Ratheague Plaintiffs assert that a partisan
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gerrymandering plaintiff will meets burden under the inteptong if it proves that the
redistricting body acted witthe intent to “disadvantage[ehe party’s (and favor[] the
other party’s) voters and candidate$d: at 5.

We agree with League Plaintiffs that Supreme Court precedent weighs against a
“predominant intent” standard. Bandemerthe plurality opiniordid not require that a
plaintiff establish the mapmakers were $poler primarily motivated by invidious
partisanship, but instead required proof ‘@ftentional discrimination against an
identifiable political group.” 478 U.S. at 127. And Vieth the plurality expressly
rejected a “predominant” intent s@ard as judicially unmanageabl&ee541 U.S. at
284-85 (plurality op.)stating a “predominant motivah” requirement would not be
judicially manageable because it is “indeterate” and “vague,” particularly when a
plaintiff lodges a challenge to an entirap| as opposed to a single district).

The Bandemerand Vieth pluralities’ rejection of dprimary” or “predominant”
intent standard accords with Equal Protattiprinciples. In describing the intent
requirement for Equal Protection claimsAnlington Heights the Supreme Court held

that a plaintiff generalf? need not prove that legislature took a challenged action with

16 The Supreme Court has recognized exreeption to this rule: to proveracial
gerrymandering claim, a plaintiff must prove that “race was the predominant factor
motivating the legislature’settision to place a significant number of voters within or
without a particular district."Miller v. Johnson515 U.S. 900, 916 (1995). As explained
above, the Supreme Courtda@ongress have recognized that redistricting bodies can—
and, in certain circumstances, should—sidar race in drawgpdistrict lines. See supra
Part 1l.LA.1. By contrast, the $teme Court never has recognizady legitimate
constitutional, democratic, or public interest advanced by a state redistricting body’s

effort to subordinate the interests of supe@tof one political paytand entrench a rival
(Cont i nued)
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the “sole,” “dominant,” or “primary” purposef discriminating against an identifiable
group. 429 U.S. at 265-66The Court rejected such a heightened intent requirement
because “[tlhe search for legislative posp is often elusivenough . . . without a
requirement that primacy be ascertainedd. at 265 n.11 (interal citation omitted).
“Legislation is frequently multipurposed:ghremoval of even a ‘subordinate’ purpose
may shift altogether the consensus of d&dive judgment supporting the statutdd.;

see also LULAC548 U.S. at 417-18 (opinion dfennedy, J.) (rejecting partisan
gerrymandering framework premised on “solatent requirement because legislative
actions are “a composite of manifold choitesaking it difficult to identify the sole or
predominant motivation behind the decision).

Another question bearing on the discrimimgtmtent requirement is what type of
intent a partisan gerrymandering plaintiff mpsbve. As explained above, there are a
number of purposes for whichsgate redistricting body perssibly may rely on political
data or take into accoupartisan considerationsSee suprdlart 11.B.2.a. Accordingly, a
plaintiff in a partisan gerrymandering casannot satisfy the discriminatory intent
requirement simply by proving that the r&dicting body intendd to rely on political

data or to take into account partisan consitiens. Rather, the plaintiff must show that

the redistricting body intended to apply eah classifications “in an invidious manner

party in power.See id. That race-conscious districticgn, in approprig circumstances,
advance legitimate state interests and fteatisan gerrymandery advances no such
interests further suggests the Supre@murt would not exted the “predominance”
exception applied in racial gerrymandergages to partisan gerrymandering cases.
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or in a way unrelated to anygimate legislative objective.”Vieth 541 U.S. at 307
(Kennedy, J., concung in the judgment)id. at 339 (Stevens, J., dissenting) (holding
redistricting plan would violate Equal ProtectiClause if it reflec “a naked desire to
increase partisan strength8ee also Romer v. Evarisl7 U.S. 620, & (1996) (defining
an “invidious” classification as “a classificati@f persons undertaken for its own sake . .
. inexplicable by anything buanimus towards the class iffects”). To that end, a
plaintiff satisfies the discriminatory pupe or intent requirement by introducing
evidence establishing that the stagdistricting body acted witdn intent to “subordinate
adherents of one political party and entrench a rival party in powknZ. State Leg.
135 S. Ct. at 2658.

2.

We agree with Plaintiffthat a wealth of evidenceques the General Assembly’s
intent to “subordinate” the interests of noegRiblican voteraind “entrench” Republican
domination of the state’'s congressional defiega In particular, we find that the
following evidence poves the General Assembly’s disonnatory intent: (a) the facts
and circumstances surrounding the drawiand enactment of the 2016 Plan; (b)
empirical analyses of the 20Han; and (c) the discriminagopartisan intent motivating
the 2011 Plan, which the GeakAssembly expressly sought to carry forward when it
drew the 2016 Plan.

a.
Several aspects of the 2016 redising process establish that the General

Assembly sought to advancestimterests of the Republican Party at the expense of the
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interests of non-Republican votersirst, Republicans had exclusive control over the
drawing and enactment of the 2016 Plan.e TTommittee’s Republican leadership and
majority denied Democratic legislators assdo the principal mapdrawer, Dr. Hofeller.
Ex. 1011, at 36:9-2(Ex. 1014, at 44:23-455] Ex. 2008. And wh the exception of
one small change to prevent the pairingdeimocratic incumbent&r. Hofeller finished
drawing the 2016 Plamefore Democrats had an opporityn to participate in the
legislative process. Additionally, all ¢fie key votes—including the Committee votes
adopting the Political Data and Partisan Aaage criteria and approving the 2016 Plan,
and the House and Senate votes adoptiegr016 Plan—were det®d on a party-line
basis. Ex. 1008, at 12:3-@7:10-72:8; Ex. 1011at 110:13-22; Ex. 1016, at 81:6-16.
As the Bandemerplurality recognized, wén a single party exclusively controls the
redistricting process, “ittould not be very difficult tqorove that the likely political
consequences of the reapportionment were intende8dhdemer 478 U.S. at 129
(plurality op.);Pope 809 F. Supp. at 396.

Second the legislative process “[d]epgped] from the normal procedural
sequence.” Arlington Heights 429 U.S. at 267. Regsentative Lewis and Senator
Rucho instructed Dr. Hofeller regarding the criteria he should follow in drawing the 2016
Plan before they had been g@pinted co-chairs of the Committee ambefore the
Committee debated and adopted those aiteriewis Dep. 77:7-20. Indeed, Dr.
Hofeller completed drawing the 2016 Plaeforethe Committee met and adopted the

governing criteria.ld. And notwithstanding that the @wnittee held public hearings and
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received public input, Dr. Hofellemever received, much less considerady of that
input in drawing the 2016 Plan. Ruchod&5:4-56:13; Hofeller Dep. 177:9-21.

Third, the plain language of the “PartisAdvantageé criterion reflects an express
legislative intent to discriminate—to faveoters who support Replican candidates and
subordinate the interests wbters who support non-Repican candidates. Ex. 1007
(emphasis added). Moreover, the Partisamafthge criterion reflects an express intent
to entrench the Repubén supermajority in North Cdina’s congressional delegation by
seeking to “maintain” the partisan malp of the delegation achieved under the
unconstitutional 2011 Plard.

The official explanation of the purposeshind that criterion by Representative
Lewis—who co-chaired the Committee and,tiat capacity, developed the Adopted
Criteria and oversaw the alwing of the 2016 Plan—demonstrates as much.
Representative Lewis explained that “to the eix{eve] are going to use political data in
drawing this map, it is to gain pesd@n advantage.” Ex. 1005 at Ség alsd&Ex. 1016, at
29:12-13 ("“We did seek a partisan advantagdrawing the map.” (Statement of Rep.
Lewis)). To that end, the Partisan Advamtagiterion required “draw[ing] lines so that
more of the whole VTDs voted for the Rdégioan on the ballothan they did the
Democrat,” he explained. Ex. 100%7:10-16. And Representative Lewis
“acknowledgel[d] freely that thisvould be a political gerrymander|d. at 48:4-5—a
sentiment with which Set@ Rucho “s[aw] nothing wrong,” Rucho Dep. 118:20-

119:10.
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Fourth, the process Dr. Hofeller followed d@rawing the 2016 Plan, in accordance
with Representative Lewis dnSenator Rucho’s instruons, reflected the General
Assembly’s intent to discriminate agat voters who were likely to support non-
Republican candidates. In particular, ic@clance with the Political Data criterion, Dr.
Hofeller used past election results—whi€lr. Hofeller, Representative Lewis, and
Senator Rucho agree serve as the best predittshether a geographic area is likely to
vote for a Republican or Democratic candedeéEx. 1016, at 30:23-31:3; Hofeller Dep.
25:1-17; Rucho Dep. 95:15-16—t0 create mpaosite partisanshipariable indicating
whether, and to what extent, a particular preicwas likely to supgrt a Republican or
Democratic candidate, Hofell®ep. Il 262:21-24, 267:5-60f particular relevance to
the mapdrawers’ intent to draavplan that would favor Replicans for the remainder of
the decade, Dr. Hofeller tes&tl that he believed that deuse “the underlying political
nature of the precincts in the state doesamnainge,” his composite partisanship variable
indicated whether a particular precinebuld be a “strong Denwpatic precinct [or
Republican precinctin every subsequent electibonEx. 2045,at 525:14-17 (emphasis
added); see alsoHofeller Dep. Il 274:9-12 (explaining partisan characteristics of
particular VTD, as reflected in Dr. Hofellertt®mposite partisanship variable, are likely
to “carry . . . through a string of elections”).

Dr. Hofeller then used &h partisanship variable to assign a county, VTD, or
precinct “to one congressiondilstrict or another,” Hoféer Dep. 106:23-107:1, 132:14—
20, and “as a partial guide” in deciding ether and where to split VTDs, municipalities,

or countiesjd. 203:4-5; Hofeller Depll 267:10-17. For exaphte, Dr. Hofeller split—
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or, in redistricting parlance, “cracked’—ahDemocratic city of Asheville between
Republican Districts 10 and 11 and thenideratic city of Greensboro between
Republican Districts 6 and 13Ex. 4066, 4068. And DHofeller drew the Districts 4
and 12 to be “predominantly Democratié{dfeller Dep. 192:7-12, by concentrating—or
“packing”—Democratic voters in Durham, Mdenburg, and Wake Counties in those
two districts, Ex. 4070, Ex. 4072.

After drawing a draft plan, Dr. Hofeller thevould use his part@ship variable to
assess the partisan performan€¢he plan on a district-by-digtt basis and as a whole.
Id. at 247:19-23; Hofeller Depl 283:15-22, 28420-285:4. Based aimat review, Dr.
Hofeller would convey his assessment of {hartisan performance of the plan to
Representative Lewis. Hofeller Dep. IB@R17-25. The evidencestablishes that
Representative Lewis’s appraisal of theaieas draft plans provided by Dr. Hofeller
focused on such plans’ likelyartisan performance. Representative Lewis admitted as
much during debate on the proposed magijng that he believed “electing Republicans
Is better than electing Democrats,” and theeetbiat he “drew this map in a way to help
foster” the election of Republican cadates. Ex. 1016, at 34:21-23. And
Representative Lewis testified that when dssessed the draft plans, “[n]early every
time” he used the results from North Caral;12014 Senate race between Senator Thom
Tillis and former Senator Kajlagan to evaluate the planpartisan performance in
“future elections.” Lews Dep. 63:9-64:17.

b.
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We also find that empirical evidence reveals that the Z0h6 “bears more
heavily on [supporters of candidatef one party] than another¥Washington426 U.S.
at 242. In particular, two empirical analysesoduced by Plaintiffslemonstrate that the
pro-Republican partisan adwage achieved by the 2016 Plzannot be explained by the
General Assembly’s legitimate redistrictingjectives, including legitimate redistricting
objectives that take into accdypartisan considerations.

Dr. Jonathan Mattingly, a mathematics atakistics professor at Duke University
and an expert in applied computatiomahthematics, drew an ensemble of 24,518
simulated districting plans fro a probability distribution o&éll possible North Carolina
congressional redistricting plans. Ex. 30@2 9-10. To create the ensemble, Dr.
Mattingly programmed a computer first to drawandom sample of more than 150,000
simulated plans using a Markov chainoMe Carlo algorithm—a widely employed
statistical method used in a variety of settiigghat randomly perturbed the lines of an
initial districting plad® to generate successive new plamg. at 13-15. The computer

algorithm then eliminated frorthe 150,000 plan sampldl dunreasonable” districting

17 Dr. Mattingly testified that the M&ov chain Monte Carlo algorithm was
developed as part of the Mattan Project and is widely e for a variety of purposes,
including drug development, weather foreaagtiand machine learning. Trial Tr. I, at
41:4-8.

18 To ensure the choice of initial distiiitg plan did not impet his results, Dr.
Mattingly conducted his analysis using threffedent initial plans: (1the 2011Plan, (2)
the 2016 Plan, and (3) a plan drawn by a bipartisan group of retired North Carolina
judges who served assimulated nonpartisan distrizgi commission. Ex. 3004, at 27;
Trial Tr. |, at 87:5-88:11. Dr. Mattingly found that the choice of initial plan did not
impact his principal findings. Ex. 3004t 27; Trial Tr. I, at 87:5-88:11.
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plans—plans with noncontiguoudistricts, plans with g@pulation deviations exceeding
0.1 percent, plans that were not reasonabimpact under commastatistical measures
of compactness, plans that did not minimize number of county and VTD splits, and
plans that did not complwith the Voting Rights Aédf—yielding the 24,518-plan
ensemble® Id. at 15-17. The criteria Dr. Mattingused to eliminate “unreasonable”
plans from his sample reflect traditional redistricting critesize Harris 136 S. Ct. at
1306 (recognizing compadss, contiguity, maintaimg integrity of political
subdivisions, and, potentiallgompliance with the Voting Bhts Act, as “legitimate”
considerations for deviations from population equality in state redistricting plans), and
nearly all non-partisan criteriadopted by the CommittessseEx. 1007.

After constructing the 24,518-plan ensdeiDr. Mattingly analyzed the partisan
performance of the 2016 Planagve to the plansn his ensemble using precinct-level

actual votes from North Carolina’s 2Dland 2016 congressional electidhs. Dr.

19 Dr. Mattingly’s algorithm ensured owpliance with the Voting Rights Act by
requiring that any simulated plan includedhe final ensemble inatle one district with
a black voting-age population (“BVAP”) of &ast 40 percent and a second district with
a BVAP of at least 33.5 percent. Trial. T, at 41:23-25. Dr. Mattingly chose those
thresholds because they were comparablihéoBVAP percentages in the two highest
BVAP districts in the 2016 Plarid. at 42:2-11.

20 To test the robustness of his resutischanges in his exclusion criteria, Dr.
Mattingly re-ran his analyses using an ensenoblmore than 119,000 simulated maps.
Ex. 3040, at 31-32. The pi@anship results he obtaineging the larger ensemble
mirrored those obtained ugjthe smaller ensembléd.; Trial Tr. |, at 77:20—-79:15.

21 Dr. Mattingly reasonably excluded thesults from the 2014lection because

one of the candidates in that election ran unepdgpmeaning that theewere no votes in
(Conti nued)
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Mattingly’s analysis, therefore, “assumed ttie¢ candidate does not matter, that a vote
for the Democrat or Republican will not changeen after the districts are rearranged.”
Ex. 3002, at 23. Dr. Mattingljound that 0.36 percent (89/34.8) of the plans yielded a
congressional delegation of 9 Republicam&l 4 Democrats—the outcome that would
have occurred under the 2016 Plan—whemrVeuated the ensemble using actual 2012
votes. Id. at 3; Ex. 3040, at 7. The ensembiest frequently yielded plans that would
have elected 7 (39.52%) or 68(86%) Republicans. Ex. 300at 4; Ex. 3040, at 7.
Using actual 2016 congressional votes, a cesgjonal delegation of 10 Republicans and
3 Democrats—the outcome that occurred urtde 2016 Plan—occurred in less than 0.7
percent of the simulated plans (162/24,51@jh a delegation of 8 Republicans and 5
Democrats occurring in appnoxately 55 percent of the plan Ex. 3040, at 19. Put
differently, using bothactual 2012 or 2016 votes, maditen 99 percent of the 24,518
simulated maps produced fewRepublican seats than the 2@lan. Trial Tr. |, at 35:9—
10.

Dr. Mattingly’s analysis of the simulatedapls also demonstrated that the General
Assembly “cracked” andpacked” Democratic voters.Dr. Mattingly ordered the 13
congressional districts in eaohthe 24,518 simulated plafrem lowest to highest based
on the percentage of Democratic votes thatildidnave been cast ithe districts in the

2012 and 2016 elections. Ex. 3002, at 5\When analyzed usinipe results of both the

that district from a contested election to us@anforming his analysisEx. 3002, at 23.
Legislative Defendants took no isswéh this methodological choice.
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2012 and 2016 election, thmeedians of the Democratic vote share in each of the 13
districts “form a relativelystraight, gradually increasirijme from the mosRepublican
district . . . to the most Democraticfd. at 7; Ex. 3040, at 12. Aentical plot of the
Democratic vote percentages under a plawdrby a bipartisan commission of former
judges took on the same linear forid. at 13.

By contrast, when Dr. Mattingly conductdte same analysis using the 2016 Plan,
he found that the line connecting the mediainthe Democratic vote share in each of the
13 districts took on an “S-shaped” forwhich Dr. Mattingly chaacterized as “the
signature of gerrymandering,” becausee tB016 Plan places ifmificantly more
Democrats in the three mostecratic districts and fairlgafe Republican majorities in
the first eight most Republican districtsEx. 3002, at 8; Ex. 3040, at 18, 30, 39; Trial
Tr. 1, 35:19-22 (“[T]here were clearly manpany more Democrats packed into those
Democratic districts [in the 2016 Plan]; aod the other hand, that allowed there to be
many more Republicans in the next grouglistricts.”). Using 2@2 votes, for example,
the percentage of votes cast for Democratic candidates in the three most Democratic
districts in the 2016 Plan wasgnificantly higher than the percentage of votes casts for
Democratic candidates in theréle most Democratic distrgin the 24,518 plan sample,
and the percentage of votes cast for Demcrcandidates in the sixth through tenth
most Republican districts was significantlyvier than in the equiv@nt districts in the
sample. Ex. 3040, at 1591 Trial Tr. I, at 60:6—23 (gscribing the sixth through
thirteenth most Republican districts in B0Plan as “extreme outliers” relative to the

simulated plans). Dr. Mattingly found the sapatern of packing Democratic voters in
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the three most Democratic dists when he used the vetérom the 2016 election. Ex.
3040, at 27-30.

To determine whether the 2016 Plan'®4Republican bias could have resulted
from chance, Dr. Mattingly angted how “slight[]” changesn the boundaries of the
districts in the 2016 Plan inapted the plan’s partisan penieance. Trial Tr. |, at 36:3—
12. That analysis found th&when [he] shifted just as$ittle as 10 percent of the
boundary,” the new map produced a “vewgry different” patisan result that was
“[m]Juch, much less advantageous to Republicangd: Dr. Mattingly performed a
number of additional analyses to validdtis results by assessing their sensitivity to
changes in his model—including seekingréaluce the number of county splits in his
sample, reducing the population deviatitmeshold, and altering the compactness
threshold—all of which confirmed the robustness of his resultEx. 3040, at 35-38;
Trial Tr. I, at 83:23-84:185:9-20, 85:21-86:24.

Based on his principal analyses ands#évity and robustness tests, Dr. Mattingly
concluded that the 2016 Plan is “heawjgrrymandered” and “dilute[s] the votes” of
supporters of Democratic candidates. EQ0Z& at 9. He further concluded that the

General Assembly could not “have creatededistricting plan tht yielded [the pro-

22 At trial, Common Cause Plaintiffs askBd. Mattingly to testify to the results of
several additional sensitivity and robustness analysegpdm®rmed, all of which
confirmed his principal findings. Trial Tr. I, at 139:19-141:12. Legislative Defendants
objected to those analyses on grdsithat they had not been diesed prior to trial. Trial
Tr. 1, at 139:7-9. We sustairegislative Defendants’ objectioseeFed. R. Civ. P.
26(a)(2)(B), 26(e)(1)(A), and theretodo not consider that evidence.
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Republican] results [of th2016 Plan] unintentionally.” Trial Tr. |, at 62:9—12e also
id. at 73:8-9 (stating the pro-Republican partisasults of the 2016 Plan, when analyzed
using 2016 votes, “would bessentially impossible to generate randomlig)at 92:24—
93:8 (opining that 2016 Plawas “specifically tuned” toachieve a pro-Republican
“partisan advantage”). And Dr. Mattingly rther opined “that it's extremely unlikely
that one would have produced psathat had that level of ping here and that level of
depletion [of Democratic votgbere unintentionally or usg nonpartisan criteria.ld. at
71:24-72:2.

We find that Dr. Mattingly’s analysesvhich he confirmed through extensive
sensitivity testing, mvide strong evidence thatethGeneral Assembly intended to
subordinate the interests of non-Republican voters and entrenBeplsblican Party in
power. In particular, givethat 99 percent of Dr. Mattgly’s 24,518 simulated plans—
which conformed to traditional redistrictingiteria and the non-partisan criteria adopted
by the Committee—would haveddo the election of at lekene additional Democratic
candidate, we agree with Dr. Mattingly’s corsitin that the 2016 Plan’s pro-Republican
bias is not attributable to a legitimate madcting objective, but instead reflects an
intentional effort to subordinate the intesest non-Republican voters. Dr. Mattingly’'s
analysis that the packing and cracking oh+#Republican voters had to have been the
product of an intentional legislative effort reinforces tlwnclusion. And Dr.
Mattingly’s finding that the 2016 Plan productsafe Republican marities in the first
eight most Republican districts,” Ex. 3Q0at 8, shows that the General Assembly

intended for the partisan advantage to persiShat the 2016 Bh’'s intentional pro-
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Republican bias exists when DWlattingly used the actual votes froboth 2012 (a
relatively good year for Democrats) and 2q&6relatively good gar for Republicans)
also speaks to the imperviousseof the 2016 Plan’s pawmis advantage to changes in
candidates and the political environment.

Dr. Jowei Chen, a politicacience professor at the Mersity of Michigan and
expert in political geography and redistrictirajso evaluated the 2016 Plan’s partisan
performance relative to simulated districting plans. Trial Tr. |, at 157:2—4. But rather
than creating a representativesemble of districting planey randomly perturbing an
initial plan, as Dr. Mattingly did, Dr. Chetreated a computer algorithm to draw three
random sets of 1,000 simtga districting plans that aaply with specific criteri&® EXx.
2010, at 2. To determine “whether thetdbution of partisan outcomes created by the
[2016 Plan] could have plausibly emerdesim a non-partisan districting processl’ at
4, Dr. Chen, like Dr. Hofeller, #n analyzed the partisanrfiemance of the 2016 Plan
relative to the plans in his three 1,000-ptamples using precinatvel election results,
id. at 9. Unlike Dr. Hofelle who used results from NéortCarolina’s 2012 and 2016
congressional elections, Dr. Chased two equally-weighted @rages of precinct-level
votes cast in previous statewide election$:tlie seven statewide elections Dr. Hofeller

included in his composite partisanship variabtel (2) the twenty elections included in

23 To draw a random sample of simulafgdns, Dr. Chen’s gbrithm builds each
simulated plan by randomly selecting a WTand then “building outward” from that
VTD, in accordance witlthe governing criteria, “bydaling adjacent VTDs until you
construct an entire first distri€t Trial Tr. |, at 163:19-25.
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the Committee’s Political Data criteriodd. at 9—10. As the Fourth Circuit explained,

“Dr. Chen’s computer simulations are based on the logic that if a computer randomly
draws [1,000] redistricting plans following titidnal redistricting criteria, and the actual
enacted plan[] fall[s] complete outside the range of whétte computer has drawn [in
terms of partisanship], one can conclude thattraditional criteria do not explain that
enacted plan.’Raleigh Wake Citizens Ass827 F.3d at 344.

Dr. Chen programmed the computer to dréne first set of districting plans to
follow what he deemed to b#he non-partisan criterimcluded in the Committee’s
Adopted Criteria: population equality, contity, minimizing countyand VTD splits, and
maximizing compactness. Ex. 2010, at Bhe 1,000 simulated plans generated by the
computer split the same or fewer countiad & TDs as the 2016 Plan and significantly
improved the compactness of the 2016 Plan under the Reock and Popper-Polsby
measures of compactnesdopted by the Committeeld. at 6—7. Dr. Chn found that
none of the 1,000 plans yielded a congressil delegation of 10 Republicans and 3
Democrats—the outcome that would havecurred under the 2016 Plan—when he
evaluated the sample using Dr. feléer's seven-election averagdd. at 13-14. The
sample most frequently yielded plans thatuld have elected 6 (32.4%) or 7 (45.6%)
Republicans. Id. at 13. Using the results of theventy elections referenced in the
Adopted Criteria, a congressional delegatof 10 Republicans and 3 Democrats—the
outcome that would have occurredder the 2016 Plan—again occurrechomeof the
simulated plans, with a dejation of 6 (52.5%) Republicam&curring most frequently.

Id. Based on these results, Dr. Chen condutat “the [2016 RIn] is an extreme
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partisan outlier when comparéal valid, computer-simulatedistricting plans” and that
the Committee’s “partisan goal—the creationl6f Republican districts—predominated
over adherence to traditional districting criteridd’ at 10-11.

To test whether the Committee’s goal pfotecting incumbents called into
guestion the validity of his results, Dr. Chaext programmed his computer to draw
maps that adhered to the requirements it iseblaw the first set of simulated maps, and
also to not pair in a singlegdrict any of the 13 incumbengtected under the 2011 Plan.
Id. at 15. By comparison, tH#016 Plan paired 2 of the I'3cumbents elded under the
2011 Plan.Id. Like the first set of simulations,dtsecond set of simulated plans split the
same or fewer counties and VTDs as the 2R and improved the compactness of the
2016 Plan under the Reockd Popper-Polsby measuresd. at 18. Dr. Chen again
found thatnoneof the 1,000 plans yielded a conggmnal delegation of 10 Republicans
and 3 Democrats—the outcorti®at would have occurred der the 2016 Plan—when he
evaluated the sample using Dr. felter's seven-election averageld. at 16-17. A
majority of the plans includeth the sample (52.9%) woulthve elected 7 Republicans.
Id. at 16. Using twenty elections in the @uated Criteria, a congressional delegation of
10 Republicans and 3 Democrats again occurratire of the simulated plans, with a
delegation of 6 (50.3%) or 7 (30.6®Rgpublicans occurring most frequentlyd. Based
on these results, Dr. Chen concluded thatGkraeral Assembly’s desire to avoid pairing
incumbents did not explain the 2016 Plap®-Republican partisan advantagkl. at

18-109.
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To further test the validity dfis results, Dr. Chen’s thirset of simulations sought
to match the number of split counties (13) qadred incumbents §2n the 26 Plan,
rather than minimize such criteridd. at 19-20. Adhering to ¢éise characteristics of the
2016 Plan did not meamgfully alter Dr. Chen’s results.In particular, he again found
thatnoneof the 1,000 plans yielded a congressil delegation of 10 Republicans and 3
Democrats—the outcome that would havecurred under the 2016 Plan—when he
evaluated the sample using Dr. felter's seven-election averageld. at 21-22. A
majority of the plans includeth the sample (53%) would have elected 7 Republicans.
Id. at 21. Using the twenty elections iretAdopted Criteria, a congressional delegation
of 10 Republicans and 3 Democrats again occurredmeof the simulated plans, with a
delegation of 6 Republicans and 7 Denadsroccurring most frequently (52.3%)d.
Based on these results, Dr.gbhconcluded that the GenkeAssembly’s decision not to
minimize the number of coungplits or paired incumbentould not “have justified the
plan’s creation of a 10-Republican advantageld. at 20.

Analyzing the results of his three simutatisets as a whol®r. Chen concluded
that the 2016 Plan “is aextreme statistical outlier in termo$ its partisanship.” Trial Tr.

I, at 213:22-23. He further concluded “thae thursuit of that pésan goal . . . of

creating a ten Republican map, not only predated [in] the drawing of the map, but it
subordinated th@onpartisan portions of the Adopté€titeria,” including the goals of

increasing compactness and avoiding cosptits. Trial Tr. |, at 158:20-159:2.

Like Dr. Mattingly’s analyses, we findhat Dr. Chen’s analyses provide

compelling evidencé¢hat the General Asseltlybintended to subordate the interests of
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non-Republican voters in drawing the 2016 Plém particular, we find it significant that
noneof the 3,000 simulated districts plansgeated by Dr. Chen’s computer algorithm,
which conformed to all of the traditional narfisan districting criteria adopted by the
Committee, produced a congressional ddlegacontaining 10 Republican and 3
Democrats—the result the GeakAssembly intende the 2016 Plan tareate, and the
result the 2016 Plan ifact created. That the 2016 Pleontinued to be an “extreme
statistical outlier” in terms of its pro-Reputdin tilt under three separate specifications of
criteria for drawing the simulated plansinferces our confidete that Dr. Chen’s
conclusions reflect stabbnd valid results.

Legislative Defendants raise two objeas to Dr. Mattingly’s and Dr. Chen’s
analyses, neither of which we find undermitiess persuasive force of their conclusions.
To begin, Legislativ®efendants assert that Dr. Mattinglyand Dr. Chen’s analyses rest
on the “baseless assumption” that “votersevé@r the party, and not for individual
candidates.” Leg. Defs.” Br. 10-11. Althougle agree that the quality of individual
candidates may impact, to a certain extentptréisan vote share in a particular election,
we do not find that this assyption undermines the probativorce of the two simulation
analyses, and for several reasons.

To begin, we find it signiant that Dr. Mattingly and IDChen used four different
sets of actual votes—2012 and 2016 congoesdivotes in Dr. Mattingly’s case and the
seven- and twenty-statewide race averagelrinChen’s case—and reached essentially

the same conclusion. As Legislative Defants’ expert in congressional elections,

101



electoral history, and redistting Sean Trende acknowledgédlrial Tr. 1ll, at 30:14—
15, the sets of votes uség Dr. Mattingly and Dr. Cheincluded elections in which
Republican candidates performed well andcebns in which Democratic candidates
performed well, Ex. 5101, &5, 36 (describing 2008 elgan as a “Democratic wave”
and 2010 election as a “Republican waveThe twenty-race averagused by Dr. Chen,
in particular, encompassed forty race/candidatabinations occurrgnover four election
cycles, meaning that it refled a broad variety of candiga and electoral conditions.
Given that Dr. Mattingly and Dr. Chen readheonsistent resultssing data reflecting
numerous candidates and raeesd confirmed those rd$sl in numerous sensitivity
analyses—we believe that the strength ocakmess of individual candidates does not call
into question their key findings. That Dr. &€hfound that the 201Blan produced a 10-
Republican, 3-Democrat degiation using Dr. Hofeller'sseven-race average and the
twenty-race average derivécbm the Adopted Criteria—theamepartisan make-up as

the congressional delegation elected by N&#arolina voters in the 2016 race—further

24 Prior to trial, League Plaintiffs oved to exclude Mr. Trende’s report and
testimony under Federal Ruté Evidence 702 anBaubert League of Women Voters
Pls.” Mot. in Limine To Exclud the Testimony of Sean P. Tdenat Trial, June 16, 2017,
ECF No. 702. This Court’s Ral Pretrial Order denied thmotion, without prejudice to
League Plaintiffs asserting a similar objectiorirel. Final PretrialOrder, Oct. 4, 2017,
ECF No. 90. League Plaiffs renewed their motion to exclude Mr. Trende’s testimony
at trial. Trial Tr. Ill, at 19:20-22. Thi€ourt took League Plaiiffs’ objection under
advisement and allowed Mr. Trende to testifigl. at 30:2—21. We conclude that Mr.
Trende’s training and expence render him qualified tprovide expert testimony
regarding congressional elections, electoratdny, and redistricting, and therefore
overrule League Plaintiffs’ objection.
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reinforces our confidence that Dr. Mattipghnd Dr. Chen’s assption regarding the
partisan behavior of voters did noaterially impact their results.

Second, Dr. Chen investited the reasonableness of the assumption Legislative
Defendants challenge by analyzing his setsimulated districting plans using VTD-
specific predicted Republicaand Democratic vote shargenerated by a regression
model. Ex. 2010, at 26-31 The regression model controlled for incumbency and
turnout, factors correlated with candieajuality and electoral conditionsd. at 27. Dr.
Chen found that even whewntrolling for incumbency and turnout on a VTD-by-VTD
basis, over 67 percent of his simulatedpmgielded a congressial delegation of 7
Republicans and 6 Democrats, and nonehisf maps produced a delegation of 10
Republicans and 3 Democsatthe outcome the 2016 Plan would have produdeédat
36. Based on that finding, Dr. Chen reaffaanhis conclusion that the 2016 Plan “could
have been created only through a prodessvhich the explicitpursuit of partisan
advantage was the predominant factdd’ at 30.

Third, and most significantly, Dr. Mingly’s and Dr. Chen’s assumption that
Legislative Defendants characterize as “basgle-that the partisan characteristics of a
particular precinct do not materially vary witfferent candidates or in different races—
is thesame assumptioan which the Committee, Repesgative Lewis, Senator Rucho,
and Dr. Hofeller relied idrawing the 2016 Plan. ABr. Hofeller—who has been
involved in North Carlna redistricting for more thaB0 years, Ex. 2045, at 525:6-10—
testified: “[T]he underlymng political nature of t precincts in the statkbbes not change

no matter what race you use to analyzé iEx. 2045, at 525:9-10 (emphasis added);
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Hofeller Dep. 149:5-18. “So once a precindomsnd to be a stronBemocratic precinct,
it's probably going to act assirong Democratic precinct ievery subsequent election.
The same would be true for Régtigan precint.” Ex. 2045,at 525:14-17see also
Hofeller Dep. Il 274:9-12 (“[I]ndividulaVTDs tend to carry . . . theame characteristics
through a string of electioris(emphasis added)). Repret#ive Lewis, Senator Rucho,
and the Committee agreed withi. Hofeller that, at least iNorth Carolina, past election
results serve as the best predicdbwhether, and to what exie a particular precinct will
favor a Democratic or Repubdn candidate, Ex. 101t 30:23-31:2 Rucho Dep.
95:15-16, and therefore directBd. Hofeller to use past eléon results to draw a plan
that would elect 10 Republicans and 3 Democrség Ex. 1007. And Dr. Hofeller,
Representative Lewis, and the rest of then@uttee relied on past election results—the
same election results upon which Dr. Chelred—in evaluating wéther the 2016 Plan
achieved its partisan objective. Ex. 1017réadsheet Representative Lewis presented to
the Committee, immediately before it votéal approve the 2016 Plan, showing the
partisan performance of the plan using votes icatwenty previous statewide elections).
Importantly, the past election rdsu upon which both Dr. Hofeller and
Representative Lewis relied to assess the62Bhn involved different candidates—a
composite of seven statewide races in IBofeller's case and the results of the 2014
Tillis-Hagan Senate race in Representativevisecase—than those who ran in the 2016
congressional elections. Legislative Defants and the expert mapdrawer they
employed, therefore, believed that Dr. Magly’s and Dr. Chen’s allegedly “baseless”

assumption was sufficienthgasonable, at least in the cas@&lorth Carolinato rely on it
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to draw the 2016 Plan. Likewise Legisla@idefendants’ expert in American politics and
policy, southern politics, quantitative politicahalysis, and election administration, Dr.
M.V. Hood, Ill, conceded that he relied on tbeme assumptiom assessing the likely
partisan performance of the districts credigdhe 2016 Plan. Trial Tr. IV, at 11:8-12,
71:1-15 (acknowledging that by averaging partisesults of past elections with different
candidates, as Dr. Hofeller and Dr. Chen Go&ndidate effects are going to average out
so we’ll get a pretty good fien what the partisan compositiof an area is”). In such
circumstances, we cannot say that that rapsion calls into question the significant
probative force of Dr. Mattingly’s and Dr. Chen’s analyses, particularly given how
extreme a partisan outlier the 2016 Plan wasach of the two analyses.

Legislative Defendants next contendatttboth sets of simulated maps fail to
account for a number of criteriemplicitly relied upon by the General Assembly,
including: that more populousather than less populous cties should be divided; that
the “core” of the 2011 Plan siricts should be retained;ata district line should not
traverse a county linenore than once; and that, tosere compliance with the Voting
Rights Act, one district shédi have a BVAP of at leagt2 percent and another should
have a BVAP of at least 35 perd. Leg. Defs.” FOF 78-86.

None of these alleged criteria were ang the seven criteria adopted by the
Committee, Ex. 1007, nor asny of these criteria mentiondd the legisative record.
Additionally, both the Adopted @eria and the legislative record expressly contradict the
purported BVAP threshold criterion, as thddpted Criteria state &h “[d]ata identifying

the race of individuals or voteshall not be useth the constructiomr consideration of
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districts,” Ex. 1007 (emphasis added),daRepresentative Lewiand Dr. Hofeller
repeatedly disclaimed any reliance on raceftort to preserve BVAP percentages in the
2016 Plansee, e.g.Ex. 1016 at 62:9-20; Hofeller Dep45:9-12, 146:4-146:8, 183:22—
184:8. And even if the General Assemlbigd implicitly adopted a BVAP threshold
criterion—which the record proves it ditbt—Dr. Mattingly’s analysis accounted for
that criterion by requiring that any simulatearmplincluded in his fial ensemble include
one district with a BVAP of at least 40 pertamd a second district with a BVAP of at
least 33.5 percent. Trial Tr. |, at 41:23-25

Theonly two of the alleged imlicit criteria that findany support in the record of
this case—the alleged criteria requiring preseovaof the “cores” othe districts in the
2011 Plan and the division pbpulous counties—are critetl@at would serve to advance
the General Assembly’s invidious partisaneative. By preserving the “cores” of the
districts in the 2011 Plan, the General Assgmerpetuated the p@san effects of a
districting plan expressly draw‘to minimize the number dfistricts in which Democrats
would have an opportity to elect a Democratic candidate.” Hofeller Dep. 127:19-22.
And the alleged criterion requng division of populous coties—which is referenced in
a single line of an affidavit provideby Dr. Hofeller after the triaseeEx. 5116, at 5—
effectively required “cracking’areas of Democratic strgth because more populous
counties tend to be Democratvhereas less populous coustiend to be Republican.
This is precisely what the 2016 Plan did diyiding populous Democratic counties like
Buncombe and Guilford. Exs. 4066, 406&iven that most of these alleged implicit

criteria have no support in the record anel thmaining purported criteria work hand-in-
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hand with the General Asseiyls partisan objective, themission of these purported
criteria from Dr. Mattingly’s and Dr. Chen’analyses does not in any way call into
guestion the persuasive force of their results.
C.

Finally, although we find the facts andalyses specifically relating to the 2016
Plan sufficient, by themselve®m establish the General Assembly’s discriminatory intent,
we further note that evidence regaglthe drawing and adoption of t2811 Planalso
speaks to the General Assembly’s discrirtomaintent in drawing and enacting tB@16
Plan. Typically, it would be improper for a court to rely on evidence regarding a
different districting plan in finding that eedistricting body ended a challenged plan
with discriminatory intent. The “Partisan Advantage” itgrion proposed by the Chairs
and adopted by the Committee, however, esglyesought to carry forward the partisan
advantage obtained bRepublicans under the uncondibmal 2011 Plan Ex. 1007
(“The Committee shall make reasonable effortednstruct districts in the 2016 . . . Plan
to maintain the current partisan makeup of North Carolina’s congressional delegation.”).
Accordingly, to the extent invidious gesanship was a motivating purpose behind the
2011 Plan, the Committee expressly sougldatoy forward—and #reby entrench—the
effects of that partisanship.

As with the 2016 PlanRepublicans exclusively controlled the drawing and
adoption of the 2011 Plan. &h011 redistricting efforcoincided with the RSLC’s
REDMAP, in which Dr. Hofelleparticipated and which sougttt “solidify conservative

policymaking at the state levahd maintain a Republicarretghold in the U.S. House
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of Representativefor the next decadé Ex. 2015, at | 10; Ex. 2026, at 1 (emphasis
added). As chairs of the committeessponsible for dramg the 2011 Plan,
Representative Lewis and Senator Ruch@smary goal’ was “to create as many
districts as possible in which GOP candidatesild be able to successfully compete for
office.” Hofeller Dep. 123:1-7. Dendants conceded as much in lthaaris litigation, in
which Dr. Hofeller stated in an expertpogt that “[p]olitics was the primary policy
determinant in the drafting of the..[2011] Plan.” Ex. 2035, at  23.

To effectuate the General Assembly’stan intent, Dr. Hofeller drew the 2011
Plan “tominimizethe number of districts in which D®crats would have an opportunity
to elect a Democratic candidate.” HofellBep. 127:19-22 (emphasis added). In
particular, Dr. Hofeller “concentrat[ed]” Demoti@voters in three digtts, Ex. 2043, at
33-34, and thereby “increasg¢[Republican voting strength” in five new districts,
Hofeller Dep. 116:19-117:25. Mkably, the three districts ithe 2011 Plan that elected
Democratic candidates were the same thaestricts in the 2016 Plan that elected
Democratic candidates, and the ten distrintdhe 2011 Plan thatlected Republican
candidates were the same ten districtsthe 2016 Plan thatlected Republican
candidates. Exs. 1018-19. Accordinglye 2016 Plan carried forward the invidious
partisan intent motating the 2011 Plan.

3.

Legislative Defendants nonetheless argue that the General Assembly failed to act

with the requisite discriminaty intent for two reasons: (ie General Assembly did not

seek to “maximize partisandvantage” and (2) the Geak Assembly adhered to a
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number of “traditional redistricting criteriasuch as compactness, contiguity, and equal
population. Neither argument, however, calls into questianfinding that Plaintiffs
satisfied their burden as to thescliminatory intent requirement.

Legislative Defendants’ reliance on tk&eneral Assembly’'s purported lack of
intent to “maximize partisaadvantage” fails as a matter of both law and fact. As a
matter of law, Legislative Defendants cite aathority, controlling or otherwise, stating
that a governmental body must seek to “max@hjzartisan advantage in order to violate
the Equal Protection Clause. To be sure,S$ipreme Court has indicated that evidence
that a legislative body sought to maximipartisan advantage would prove that the
legislature acted with discriminatory interfee Gaffneyd12 U.S. at 751 (“A districting
plan may create multimember districts ety acceptable under equal population
standards, but invidiously discriminatobecause they are employed to ‘minimize or
cancel out the voting strength adcial or political elementef the voting population.™
(quotingFortson v. Dorsey379 U.S. 433, 439 (1965)ieth 541 U.S. at 316 (Kennedy,
J., concurring in the judgment) (“If a Statespad an enactment that declared ‘All future
apportionment shall be drawn as most to burden Party X’ghts to fair and effective
representation, though still iaccord with one-person, onete principles,” we would
surely conclude the Constitati had been violated.”).

That does not mean, however, that toldsh a constitutional wlation a plaintiff
mustprove that a districting body sought toximaize partisan advantage. The Supreme
Court does not require that a redistrictingrpmaximally malapportion districts for it to

violate the one-person, one-vote requiremeibr does the Supreme Court require that a
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redistricting plan maximally disadvantage vetef a particular race to constitute an
unconstitutional racial gerrymander. And ire tbontext of partisan gerrymandering, in
particular, Justice Kennedy has rejected aximization” requirement, explaining that a
legislature is “culpable” regardless of whetliegngages in an “egregious” and “blatant”
effort to “capture[] every congressionalase or “proceeds by a more subtle effort,
capturing less than all seatsvieth, 541 U.S. at 316.

Another basis for not impoggna maximization requirement is that, in the context
of a partisan gerrymander, what constituteaXimum partisan adwvdage” is elusive,
and turns on political strateglecisions that courts are duited to render. A party may
not seek to maximize the numibaf seats a redistricting plasould allow it to win in a
particular election because, bgreading out its supporters @ass a number of districts to
achieve such a goal, its candidates would fagesater risk of losingither initially or in
subsequent elections.See Bernard Grofman & Thomas Brunnelllhe Art of the
Dummymanderin Redistricting in the New Millennium92-93 (Peter F. Galderisi ed.,
2005) (finding, for examplethat North Carolina’s 1991 dennial redistricting plan,
which was drawn by a Democrat-controlledn@eal Assembly, created districts with
sufficiently narrow marms in favor of expected Deromtic voters that Republicans
were able capture seats later in the decaderordingly, different partisan redistricting
bodies may have different ppextives on what constitutes maxim partisan advantage.

As a matter of fact, Plaintiffs preded compelling evidencéhat the General
Assembly did seek to maximally burden voters who were likely to support non-

Republican candidates. Most significantlin explaining the proposed Partisan
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Advantage criterion to the Coniitee, Representative Lewis said that he “propose[d] that
[the Committee] draw the maps to givepartisan advantage tt0 Republicans and 3
Democrats becaugke] d[id] not believe it[ would bejpossible to draw a map with 11
Republicans and 2 Democrdts Ex. 1005, at 50:7-10 (emphasis added). Legislative
Defendants assert that this statenestiablishes that Representative Ledits notdraw
the map to maximize partisan advantageabse he did not believe that it would be
possible to draw a plan that could electRdpublicans without viaking other criteria,
“such as keeping . . . counties whole and splittenger precincts.” Leg. Defs.’ Br. 5.
Put differently, Legislative Defelants maintain thahe 2016 Plan’s adherence to other
traditional redistricting criteria establishésat the General Assembly did not pursue
maximum partisan advantagkl.

But Representative Lewis aotwledged during his deptisn that had the 2016
Plan split a large number of precincts andrdes, as the 2011 & did, there was a
significant risk that theHarris court would “throw it out” ongrounds that it failed to
remedy the racial gerrymandelcewis Dep. 166:1:3168:8. Accordingl, Representative
Lewis’s testimony indicates that he beliewed 2016 Plan offered the maximum lawful
partisan advantage—the maximum partisan advantage that could be obtained without
risking that theHarris court would “throw” the plan out as perpgting the constitutional
violation.

Dr. Mattingly’s and Dr. Ches analyses further evidea that the 2016 Plan
reflected an effort to maximize partisanvadtage. In particular, when Dr. Mattingly

evaluated his 24,518-plan samble using the votes cast North Carolina’'s 2012
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congressional electiomone of the plans produced ahl-2 pro-Republican partisan
advantage. Ex. 3040, at And Dr. Mattingly found the samesult when heised votes
from the 2016 election-rone of the simulated plans produced an 11-2 partisan
advantage.ld. at 19. Likewise, regardless of ather Dr. Chen applied the seven-race
formula used by Dr. Hofelleor the twenty-race fonula adopted by thCommittee, none

of his 3,000 simulated plansroduced a 10-3 pro-Republicgrartisan advantage, let
alone an 11-2 partisan advantage. 2010, at 1216, 21, 36-37.

Finally, the facts and circumstances sunding the drawing and enactment of the
2011 Plan—the partisan effects of whithe Committee expressly sought to carry
forward in the 2016 Plan, EX007—further establish théte General Assembly drew
the 2016 Plan to maximize partisan advaatagn particular, Representative Lewis and
Senator Rucho’s “primar[y] goal” in drawing the 2011 Plan was “to crastenany
districts as possiblen which GOP candidates would bble to successlly compete for
office.” Hofeller Dep. 123:1-7 (emphasis adgednd, in accordanceith that goal, Dr.
Hofeller testified that he drew the plan “toinimizethe number of ditricts in which
Democrats would have an opporturtityelect a Democratic candidatdd. at 127:19-22
(emphasis added).

Nor does the General Asselyib reliance on a number of traditional redistricting
criteria undermine our finding &t invidious partisaimtent motivated the 2016 Plan. As
a matter of law, the Supreme Court longs Heeld that a state redistricting body can
engage in unconstitutional gigan gerrymandering eveif it complies with the

traditional redistricting criterion of population equalit¢aaffney 412 U.S. at 751. More
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recently, the Supreme Court rejected an tidah argument in a racial gerrymandering
case, holding that “inconsistency betwedme [challenged] plan and traditional
redistricting criterias not a threshold requireméno establish such a claimBethune-
Hill v. Va. State Bd. of Electiond37 S. Ct. 788, 799 (201LTemphasis added). The
rationale supporting thBethune-HillCourt’s refusal to alloleompliance with traditional
redistricting criteria to immunize a plan fnoscrutiny under the Equal Protection Clause
is equally compelling irthe partisan gerrymandeg context. As thé&Vhitford Court
explained in holding that corhance with traditional redisteting criteria is not a “safe
harbor” from a partisan gerrymandering claiifin]ighly sophisticated mapping software
now allows lawmakers to pursue partisan atege without sacrifing compliance with
traditional districting criteria.” 218 F. Suppd at 889. “A map that appears congruent
and compact to the naked eye may in facamententional and hid effective partisan
gerrymander.”ld.

As a matter of fact, the 2016 Plan does conform to all traditional redistricting
principles. Although the plan is equipdpus, contiguous, improves on the compactness
of the 2011 Plan, and reductt® number of amty and precinct dips relative to the
2011 Plan, the 2016 &1 fails to adhere to the tréidnal redistricting principle of
“maintaining the integrity of political subdivisions.’Harris, 136 S. Ct. at 1306. In
particular, Legislative Defendants’ expent. lood conceded that the 2016 Plan divided
numerous political subdivisionsee, e.g.Trial Tr. IV, at 41:2-1842:6-43:4, including
the City of Asheville, Buncoive County, Cumberland Countthe City of Greensboro,

Guilford County, Johnsn County, the City of Charlotte, Mdekburg County, and
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Wake County, Exs. 4066—70, 4072. Notalhe Committee voted, am party-line basis,
against adopting a proposed criterion thauld have directed the mapdrawers to make
reasonable efforts to respebe lines of political subdigions and preserve communities
of interest. SeeEx. 1006, at 27-28. Ehdivision of political shdivisions allowed the
General Assembly to achieve its partisareobyes, by packing non-Republican voters in
certain districts and submerging non-Republigcaters in majority-Repblican districts.
Trial Tr. 1V, at 41:2-18, 42:6-43:4.

In sum, we find that Plaintiffs predexd more-than-adequate evidence to satisfy
their burden to demonstratbat the General Assemblyas motivated by invidious
partisan intent in drawing ¢h2016 Plan. Although we dmt believe the law requires a
finding of predominance, we nonetheless fihdt Plaintiffs’ evieence—particularly the
facts and circumstances surrounding the drgvaimd enactment of ¢i2016 Plan and Dr.
Mattingly’s and Dr. Chen’s analyses—estdblihat the pursuit of partisan advantage
predominated over the General Assembly’s-partisan redistricting objectives. And
given that Dr. Chen found that the General Assembly’s desire to protect incumbents and
express refusal to try to an dividing political subdivisiongailed to explain the 2016
Plan’s partisan bias, we find that Plafifsti evidence distinguishes between permissible
redistricting objectives that rely on politicdlata or consider partisanship, and what
instead here occurred: invalis partisan discrimination.

B.
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Having concluded that the General Asbdy intended to discriminate against
voters who supported or were likely to sugpmn-Republican candidates, we now must
determine whether the 20Bdan achieved its diseninatory objective.

1.

The discriminatory effects prong isettprincipal reason the Supreme Court has
failed to agree on a standard for proving digan gerrymandering claim. For nearly two
decades, the plurality opinion iBandemerprovided what was widely treated as the
controlling test for determing whether a rediricting plan had the effect of
discriminating against voters basen their partisan affiliation.See, e.g.Pope 809 F.
Supp. at 395 (“[Thdandemer plurality opinion must beonsidered controlling as the
position which concurs ithe judgment on the nawvest grounds.”). IBandemera
group of Indiana Democrats sued Indiana stffteials alleging that the State’s decennial
state legislative redistricting—which was erma@tby a Republican-controlled legislature
and approved by a Reputdin governor—violated th&qual Protection Clause by
intentionally discriminating against Democratsiwithstanding that the plan satisfied the
one-person, one-vote requirement. 478 U.318t14 (plurality op.).As evidence of the
districting plan’s discriminatory effects, th@aintiffs alleged that the legislature drew
district lines that packedemocratic voters into certain districts and fragmented
Democratic votes in other districts in orde debase Democratic voting strengtd. at
115. Additionally, the legislature alleggdused multi-member sliricts to further
diminish Democrats’ voting strengthd. In the first election following the redistricting,

Democratic candidates receivéil.9 percent of the vote bwion 43 percent (43 of 100)
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of the seats in the state Houd@. In the Senate, Democratiandidates received 53.1
percent of the vote, and won 52 percdi® ¢f 25) of the seats up for electididl.

Writing for a four-Justice plurality, Juseé White stated that a partisan
gerrymandering plaintiff must prove that it “hlasen unconstitutionallgienied its chance
to effectively influence the pitical process” or that théelectoral system [has been]
arranged in a manner that will consistentlggrade a voter’s or a group of voters’
influence on the politicgbrocess as a wholeld. at 132—-33, 142-43. Because legislators
are presumed to represent all of their titusnts, “even in a safe district where the
losing group loses election after election,*naere lack of proportional representation
will not be sufficient to provainconstitutional representation.ld. at 132. Rather, a
plaintiff must provide evidenctof continued frustration of # will of a majority of the
voters or effective denial torainority of voters of a fair cdince to influence the political
process.”ld. at 133.

Applying this test, the platity concluded the plairfts failed to meet their
burden. Id. at 134. In particular, the plurality stated that the results of a single election
were insufficient to demonstrate that InddaDemocrats would be relegated to minority
status throughout the decade, particuldvcause Indiana was a “swing [s]tate” and
voters would “sometimes prefer Democratandidates, and sometimes Republicalal.”
at 135. The plurality furtheemphasized that the districourt did not find that the
redistricting plan would preclude Democrdtem taking control of the assembly in a
subsequent election, nalid the district court ask “byvhat percentage the statewide

Democratic vote would have had to increasedntrol either the House or the Senate.”
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Id. And the plaintiffs provided no proof thétte redistricting plan would “consign the
Democrats to a minority status in thesembly throughouthe [decade].”ld.

The Bandemerplurality’s discriminatory effectsest proved virtually impossible
for future plaintifs to satisfy. See, e.g.Pope 809 F. Supp. at 397 (dismissing partisan
gerrymandering action because the plaintifi$ thot allege, nor c[ould] they, that the
state’s redistricting plan . . . caused thenbéoshut out of the political process’™ or that
they had “been or wjould] be consistentlygteded in their partipation in the entire
political process”);Badham v. Eu694 F. Supp. 664, 670 (N.D. Cal. 1988) (dismissing
partisan gerrymandering claim because the pitsrfailed to allege any “interfer[ence]
with [the allegedly disfavoregarty’s] registration, orgaming, voting, fund-raising, or
campaigning” or that the imests of supporters of thestavored party were “being
‘entirely ignore[d] by their congressional resentatives” (third alteration in original)
(quoting Bandemer 478 U.S. at 132)). As oneommentator explained, “by its
impossibly high proof requirements the Court Bandemeressentially eliminated
political gerrymandering as a meaningful cause of actionpttlytafter it had essentially
declared the practice unconstitunal.” John Hart ElyGerrymanders: The Good, the
Bad, and the Ugly50 Stan. L. Rev. 607, 621 (199&ge alsoSamuel Issacharoff,
Pamela S. Karlan & Richard H. Pésg, The Law of Democracy 563 (1998Bé&nhdemer
has served almost exclusiyehs an invitation to litigabn without much prospect of
redress.”).

In Vieth all of the Justices reject&&hndemes discriminatory effects test. 541

U.S. at 283 (plurality op.) (“Bcause this standard wassguided when proposed [and]
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has not been improved in subsequent appbto, . . . we decline to affirm it as a
constitutional requirement.”)d. at 308 (Kennedy, J., concurring in the judgmeidt)at
318, 339 (Stevens, J., dissentingl); at 344-45 (Souter, J., dissentingge id.at 360
(Breyer, J., dissenting). And the Justicgpemared to agree that one of the principal
problems with theBandemerplurality’s discriminatory effets test is that it created an
evidentiary standard so highathno plaintiff could satisfy iteven in the face of strong
evidence of partisan discriminatiorsee id.at 280—-81 (pluralityop.) (noting that under
Bandemes test, “several districting plans . . . wargheld despite allegations of extreme
partisan discrimination, bizarrely shapdtricts, and disproportionate resultsig), at
312 (Kennedy, J., concurring in the judgment) (rejecBBandemes effects test as
establishing “a single, apparently insuperable standard’)at 344-45 (Souter, J.,
dissenting) (rejectin@andemeieffects test on grounds that it “required a demonstration
of such pervasive devaluationasuch a period of time asfaise real doubt that a case
could ever be made out”).

In light of Vieths rejection ofBandemes discriminatory effects test—and the
Supreme Court’s failure to agree on a aepinent—there is an absence of authority
regarding the evidentiary burden a plaintiff shumeet to prove that a districting plan
discriminates against voters who are likelystgpport a disfavored candidate or party.
League Plaintiffs propose that to prove thatistricting plan has discriminatory effect,

a plaintiff must demonstrate that the pléexhibits a large and durable partisan
asymmetry.” League Br. 10. League Pldis assert that their proposed magnitude

requirement would ensure that courts do natulymintrude on a state districting efforts.
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Id. at 11. And accaling to League Plaintiffs, the duniéity requirementspeaks to one of
the Court’s principal concerns with partisan gerrymandering: entrenchideat. 11-12.
By contrast, although Common Cause Plaintfiacede that a plaintiff must prove that a
districting plan “burden[ed]” the rights of gporters of a disfavored candidate, they
assert that neither “the Caditation [n]or controlling precedemequire either a large or a
durable effect before the Court ciaervene.” Common Cause Br. 4.

Drawing on the Supreme Court's defiion of “partisan gerrymandering,” we
conclude that to meet the discriminatofieets requirement, the Equal Protection Clause
demands that a partisan gerrymandering pfashow that a challenged districting plan
“subordinate[s the interestsif one political party and entrench[es] a rival party in
power.” Ariz. State Leg.135 S. Ct. at 2658. A pidiff proves a districting plan
“subordinates” the interests of supposteof a disfavoredcandidate party by
demonstrating that the redistiing plan is biased againstich individuals. The bias
requirement reflects the Equal Protection G&s animating dictate that states must
govern “impartially"—that “the State shouldeat its voters as standing in the same
position, regardless of their politicekliefs or party affiliation.” Davis 478 U.S. at 166
(Powell, J., concurring in peand dissenting in part).

The entrenchment requirement addressesther principal constitutional concern
with partisan gerrymandering—that it insulates legislators from popular will and renders
them unresponsive to portiomd their constituencies.See Reynolds377 U.S. at 565
(“Since legislatures are responsible foraetmg laws by which all citizens are to be

governed, they should be bosliehich are collectively respon&to the popular will.”).
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As the Supreme Court explained with regardacial gerrymanders, “[w]hen a district
obviously is created solely to effectuate fleeceived common interests of one . . . group,
elected officials are more likelto believe that their primgrobligation is to represent
only the members of that group, rather than their constituency as a wisblaw | 509
U.S. at 648. To prove entremobknt, a plaintiff need not meBandemes “apparently
insuperable standardjd. at 312 (Kennedy, J., concurring in the judgment), which
required a showing that supporters of afalrored party had been entirely ignored by
their representatives and fgears had been frozen out kdy aspects of the political
process. Instead, a plaintiff must show thadistricting plan’s bias towards a favored
party is likely to persist in subsequent él@es such that an elected representative from
the favored party will not feel a need to tBsponsive to constiémts who support the
disfavored party.
2.

We find that Plaintiffs satisfied their len under the discrimatory effects prong
by proving the 2016 Plan diligethe votes of non-Republican voters and entrenches
Republican control of the state’s congressiatekegation. In redeng this conclusion
we rely on the following cagmries of evidence: (a) the results of North Carolina’s 2016
congressional election conductedngsthe 2016 Plan; (b) expert analyses of those results
revealing that the 2016 Plan exhibits ‘fexhe” partisan asymmetry; (c) Dr. Mattingly’s
and Dr. Chen’s simulation aryaks; and (d) the results dlorth Carolina’s 2012 and

2014 elections using the 2011 Plan—thetipan effects of which the General Assembly
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expressly sought to carry forweawhen it drew the 2016 Plan—and empirical analyses of
those results.
a.

We begin with the results of North Carolina’s 2016 congressional election
conducted under the 2016 Planhe General Assembly aeled its goal: North Carolina
voters elected a congressional delegation dR&publicans and 3 Democrats. Exs. 1018,
3022. That the@L6 Plan resulted in ¢houtcome Representative Lewis, Senator Rucho,
Dr. Hofeller, and the General Assembly imded proves both that the precinct-level
election data used by the mapdrawers seasgd reliable predictarf the 2016 Plan’s
partisan performance and théite mapdrawers effectively ed that data to draw a
districting plan that perfectly achievéte General Assemblyjsartisan objectives.

Following the 2016 electiorRepublicans hold 76.9 pmnt of the seats in the
state’s thirteen-seat congressional delegatishereas North Carolina voters cast 53.22
percent of their votes for Republican congressional candidates. Ex. 3022. Notably, the
Whitford court found that less significant dispigs between the favored party’s seat-
share and vote-share (60.7% v. 48.6% &8db6% v. 52%) praded evidence of a
challenged districting plan’s disminatory effects. 218 F.Upp. 3d at 901. As the court
explained, “[i]f it is true that a redistting ‘plan that more closely reflects the
distribution of state party power seems a lésgy vehicle for partisan discrimination,’ .

. . then a plan that deviates this strorfgiyn the distribution of statewide power suggests

the opposite.”ld. at 902 (quotind. ULAC, 548 U.S. at 419 (opion of Kennedy, J.)).
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The results of the 2016 election alsved that the 2016lan “packed” and
“cracked” voters who supported Republicamdidates. In particular, in the three
districts in which Democratic candidatesyailed, the Democratic candidates received
an average of 67.95 percent of the vote, whereas Regulrandidates received an
average of 31.24 percent of the vot®eeEx. 3022. By contrast, in the ten districts in
which Republican candidatesepailed, the Republican candida received an average of
60.27 percent of the vote, and Democratandidates received an average of 39.73
percent of the voteSee id. Democratic candidates, therefpconsistently won by larger
margins than Republicazandidates. Additionally, the Decratic candidate’s margin in
the least Democratic district in which a Dematic candidate prevailed (34.04%) was
nearlytriple that of the Republicacandidate’s margin in theastRepublican district in
which a Republican candidate prevailed (12.20%&e id, reflecting the “S-shaped
curve” that Dr. Mattingly described as “tlegnature of [partisan] gerrymandering,”
Trial Tr. |, at 76:18-77:5.

And the results of the 2016 congressionakebn establish that the 2016 Plan’s
discriminatory effects likely will persist tbugh multiple election cycles. To begin, the
Republican candidate’s vote share (56.1@¥d margin of victory (12.20%) in theast
Republican district electing a Rablican candidate, Distridt3, exceed the thresholds at
which political science experts, includirigegislative Defendants’ expert Dr. Hood,
consider a seat to be “safel-e;, highly unlikely to changeparties in subsequent
elections. SeeEx. 5058, at 25, Trial Tr. IVat 29:16-22, 86:21-88:5JULAC, 548 U.S.

at 470-71 (Stevens, J., dissenting in )pécharacterizing 10 peent advantage as a
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threshold for a “safe” seat and explainingttim]embers of Congress elected from such
safe districts need natorry much about th@ossibility of shifting majorities, so they
have little reason to be resporesito political minorities in theidistrict”). Indeed, all of
the districts—including all ten Republicalistricts—in the 2016 Plan are “safe” under
that standard. Ex. 3022.

Additionally, Dr. Simon dckman—a professor of political science at the
University of Sydney and expert in statisfienethods in political science, elections and
election forecasting, and American politicalstitutions, Trial Tr. I, at 32:5-9—
performed a “uniform swing analysis,” which used by both researchers and courts to
assesses the sensitivity of atdcting plan to changing eleral conditionsEx. 4002, at
15-16, 54-59Whitford, 218 F. Supp. 3d &@99-903. To conduct his uniform swing
analysis, Dr. Jackman took the two-partieatsivide vote share the 2016 election, and
then shifted those shares by one-perdantements ranging from 10 percent more
Republican to 10 percent mobemocratic. Ex. 4002, at 54The analysis assumed that
votes shift in all districts by the same amound. Dr. Jackman found that “[i]f
Democrats obtained a statewide, uniformrgyof even six points—taking Democratic
share of the two-party vote to 52.7%we-seats would change hanedative to the actual
2016 results Id. at 59 (emphasis added). Accoglyy even if Democratic candidates
obtained a 52.7 percent of the statewide vbiey would comprise only 23.1 percent of
the state’s congressional delegation. Ain®emocratic candidates captured theme
percentageof the vote (53.22%) that elected Rblican candidates in ten districts in

2016, Democratic candidates would prevaibimy four districs. Ex. 3022.
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b.

We also find that other analyses penfied by Dr. Jackmaassessing the 2016
Plan’s “partisan asymmetry’—whether supportefeach of the two parties are able to
translate their votes into representation vatjual ease—provide additional evidence of
the 2016 Plan’s discriminatp effects. Trial Tr. Il,at 34:20-22 (explaining that a
redistricting plan exhibits pasan asymmetry if there is ‘gap between the parties with
respect to the way their votes are translat#@d seats”). The concept of partisan
symmetry, at least in its modern form, dateshe 1970s, but scholars did not begin to
widely view it as a measure of partisgarrymandering until the last 20 yearkd. at
33:24-34:11. Dr. Jackman ayzd three standard measures of partisan symmetry: (i)
the “efficiency gap,” (ii) “partisan biasand (iii) “the mean-median differenceld. at
34:13-17.

i.

The efficiency gap, which veathe focus of Dr. Jackmanieport and is the newest
measure of partisan asymmetry, evaluates haned districting plan leads supporters of
one party to “waste” more votes than supp of the other. Ex4002, at 5. The
concept of “wasted” votes derives from tebthe principal mechanisms mapdrawers use
to diminish the electoral power of asthvored party or group: (1) packing—
concentrating members or supporters o fparty or group in a limited number of
districts—and (2) cracking—dispersing mesnd or supporters of the party or group
across a number districts so thiey are relegated to mirniyr status in each of those

districts. Trial Tr. Il, at 45:19-46:11. “Wasfevotes are votes cast for a candidate in
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excess of what the candidate needed to avigiven district, which increase as more
voters supporting the candidate are “packed” into the disticiptes cast for a losing
candidate in a given district, which increa®n an aggregate basis, when a party’s
supporters are “cracked>”Id. at 35:9—-23, 45:19-46:11.

Dr. Jackman calculated théfielency gap by subtracig the sum of one party’s
wasted votes in each district a particular election fronthe sum of the other party’s
wasted votes in each district in that electiand then dividing #t figure by the total
number of votes cast for all parties in all dids in the election.Ex. 4002, at 18; EX.
4078. Efficiency gaps close to zerwhich occur when the two parties waste
approximately the same number of votes, refeedistricting plan that does not favor,
invidiously or otherwisepne party or the other.

Using the results of theO26 congressional electiom®nducted under the 2016
Plan, Dr. Jackman calculated afficiency gap favoring Rmiblican candidates of 19.4
percent® Ex. 4002, at 7-8. TEt constituted the third laggt efficiency gap (pro-
Republican or pro-Democratic) in North iGhna since 1972, surpassed only by the
efficiency gaps exhibited in the 2012 and 2@&lections using the 2@ Plan. Trial Tr.

I, at 54:21-24.

25 “Wasted” votes is a term @frt used by political scientss and is not intended to
convey that any vote is in fact “wasteal that term is used colloquially.

%6 The efficiency gap measure takes odifferent sign depending on whether it
favors one party or the otheRather than denoting the signexdch calculated efficiency
gap, this opinion reports the absolute ealor magnitude, of the efficiency gap.
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To put the 19.4 percent figure furtherperspective, Dr. Jackman estimated the
efficiency gaps for 512 congressibetections occurring in 25 statébetween 1972 and
201628 He determined that the distributiontbbse efficiency gaps was normal with its
mean and median centered on zeneaning that, on averagbe districting plans in his
sample did not tend to favor either partigx. 4002, at 26—-28Dr. Jackman found that
North Carolina’s 2016 congressional electionlemthe 2016 Plan yielded the 13th most

pro-Republican efficiency gap ttie 512 elections in the dat&se, and that 95 percent of

27 Dr. Jackman’s database includedsulés from only 25 states because he
excluded elections both in states with sixfewer representatives at the time of the
election and in Louisiana due i3 unigue run-off election system. Ex. 4002, at 18-19
According to Dr. Jackman, when a state b&xsor fewer representatives the efficiency
gap varies substantially withdhshift of a single seat, thus making it a less useful metric
in those statesld. Legislative Defendants do not talesue with this methodological
choice.

28 Approximately 14 percent of the dists included inDr. Jackman's 512-
election database had electiahait did not include candites from both parties. Ex.
4002, at 20-26. Rather than excludingtritts with uncontested elections from his
database, Dr. Jackman “imputed” (or predictBé)mocratic and Republican vote shares
in those elections in two wa: (1) using presidential votghares in the districts and
incumbency status and (2) ugiresults from previous andlssequent contested elections
in the district andncumbency statusld. at 24—-26. Because calculating an efficiency
gap requires predicting both vote shamad turnout, Dr. Jackman sb predicted turnout
using turnout data from cadted congressional electionsually contested elections
under the same districting pland. Importantly, Dr. Jackmareported measures of
statistical significance reflectiy error rates associated witle imputed vote shares and
turnout, and his conclusions regarding tbartisan performancef the 2016 Plan
accounted for those measurestattistical significanceSee, e.gid. at 41-48. Although
Legislative Defendants assert that the itagian requirement complicates the efficiency
gap analysis, they do not challenge Drckiaan’'s methodology for imputing the vote
shares and turnout in the uncontested electiomisdo they take isguwith his results.
Leg. Defs.” FOF 64. Accordingly, we fintiat Dr. Jackman’s imputation of vote shares
and turnout in uncontested elections doesimpact the validity ad probative force of
his results.
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the plans in the database had efficiency gaps that were smaiagmtude (in favor of
either Republicans or Democratdyl. at 7, 65. Dr. Jackmaaiso calculated the average
efficiency gap for the 136 unique distriggi plans included in hi§12-election database,
and found that the 2016 Planoduced the fourth-largest emage efficiency gap of the
136 plans. Id. at 10; Trial Tr. Il, at 60:15-17.And Dr. Jackman compared North
Carolina’s efficiency gap in 201&ith that of 24 other ates for which his database
contained 2016 data, finding that the 201&nPproduced the largesfficiency gap of
any of those plans. Ex. 4002, at 9.

To further put the 19.4 percent figure iontext, Dr. Jackman used his database of
elections to analyze what matgrde of efficiency gap woultkely lead to at least one
congressional seat changing hands—a “politicaeaningful” burden on a disfavored
party’s supporters. Ex. 4002, at 37; Trial T, at 64:6-12. Dr. Jackman found that in
states with congressional delegations with 15 representatives, &kdNorth Carolina, an
8 percent efficiency gap sssociated with at least oseat likely changing hand$. Ex.
4002, at 39-41. Under that threshold,rtRoCarolina’s 2016 féciency gap of 19.4
percent indicates that the 2016 Plan allowsublicans to prevail iat least one more
district than they would have in an unbidgdan. Based on thesesults, Dr. Jackman

concluded that the 2016 Plareates “a systematic advargagr Republican candidates,”

2% Dr. Jackman identified a lower thredd of 5 percent for states with
congressional delegations with 15 members or more. Ex. 4002, at 39-41.
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id. at 62, and that that advantage “is genegatangible consequencasterms of seats
being won,” Trial Tr. Illl, at 82:13-16.

Dr. Jackman also sought to test whetlgaren the magnitude of North Carolina’s
2016 efficiency gap, the pro-Republican biashaf 2016 Plan is likelfo persist in future
elections. To do so, he perfagohregressions using his mudtate dataset to analyze the
relationship between the first efficiency gap observed in tis¢ dlection conducted
under a particular districting plan andetlaverage efficiencgap over the remaining
elections in which that plan was used. . B®02, at 47-54. Usindata from the 108
plans in his dataset that were used in astiéhree elections, Dr. Jackman estimated that a
plan with an initial efftiency gap of 19.4 percent in favof a particular party, like the
2016 Plan, likely would have an 8 percenemage efficiency gap ifavor of the same
party in the remaining elections conductedler the plan, with thplan resulting in an
average efficiency gmin that same party’s favor ew 90 percent of the timeld. at 47.
When Dr. Jackman restricted his data set taglthplans that have beesed at least three
times since 2000, he found the efficiency gap of 19.gercent in favor of one party
would likely have a 12 percent efficiency gap in that party’s favor over the remainder of
the plan’s use.ld. Based on these analyses, Dckiaan concluded that the evidence
“strongly suggests” that the 26 Plan “will continue to pragte large, [pro-Republican]
efficiency gaps (if left undisturbed), gerating seat tallies for Democrats well below
those that would be generatednira neutral districting plan.id. at 66.

Additionally, Dr. Jackman evaluated the lk@ersistence of #12016 Plan’s pro-

Republican bias by conducting a uniform sgvanalysis and determining the size of pro-
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Democratic swing necessarydbminate the 2016 Plan’s pro-Republican efficiency gap.
Id. at 54—-60. Dr. Jackman fod that it would require a unifom swing of approximately
9 percentage points in Democrats’ favor—tba order of the 1974 post-Watergate swing
in favor of Democrats, the largest pro-Damradic swing that h& occurred in North
Carolina since 1972—for the effency gap to return to zerand therefore for the 2016
Plan to lose its pro-Republican bidsl. at 55-59. Based on tleeanalyses, Dr. Jackman
concluded that the 2016 Plarpso-Republican efficiency ga“is durable,” and that it
would require a swing of votes in Democratendidates’ favor of “historic magnitude”
to strip the 2016 Plan afs pro-Republican biasTrial Tr. I, at 54:24-55:9see alsdEx.
4002, at 66 (concluding that the 2016 Plalgge, pro-Republican efficiency gap is
“likely to endure over theourse of the plan”).

Legislative Defendants raise several obgts to Dr. Jackman’s efficiency gap
analysis: (1) the efficiency gagannot be applied in all statg®) the efficiency gap is a
measure of “proportional representatiomiid therefore is foreclosed by controlling
Supreme Court precedent; (3) there are séyeablems with Dr. Jackman’s efficiency
gap thresholds for identifying when a pautar plan is biasedowards one party and
when that bias is likely to p&ist; (4) the efficiency gap ds@ot account for a variety of
idiosyncratic factors that play a significaote in determining elction outcomes; (5) the
efficiency gap fails to flag as unconstitutibre@rtain districting @ns that bear certain
hallmarks of a partisan gerrymander; (6 tbfficiency gap carmmt be administered
prospectively, making it impossible for a legisire to predict whether a districting plan

will violate the Constitution; and (7) the efieicy gap does not eourage mapmakers to
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draw more competitive districts. Leg. i8¢ FOF 62-66. Althoughve do not entirely
discount all of these objections, we find thléy do not individuiéy, or as a group,
materially undermine the persuasive fork Dr. Jackman’s efficiency gap analysis
regarding the 2016 Plan.

Dr. Jackman concedes thie sensitivity of the effieincy gap in jurisdictions
with only a few districts—in th case of congressional districts, states with six or fewer
districts—renders it difficult, if not impossible, to applgeeEx. 4002, at 19 According
to Legislative Defendants, this limitation remps this Court to categorically reject the
efficiency gap as a measure of partisanygeandering because “[i]t would be untenable
for a court to impose a constitutional stamd@an one state that literally cannot be
imposed or applied in all other states.” L&gfs.’ Br. 10. But Lague Plaintiffs do not
propose that this Court constitutionalize thigce2ncy gap—nor doeshis Court do so.
Rather, League Plaintiffs argue—and thmu@ finds—that Dr. Jackman’s efficiency gap
analysis providesevidence that Defendants violated the governing constitutional
standard: that a redistricting body must madbpt a districting plan that intentionally
subordinates the inteses of supporters of a disfavorgadrty and entrenches a favored
party in power.See suprdarts I1.B.2.b. That constitutional standard does not vary with
the size of a state’s congressional delegatitm.states entitledo a small number of
representatives, a partisarrryenandering plaintiff simply vl have to rely on different
types ofevidenceo prove that the redistricting boshplated that constitutional standard.

Importantly, in addition to the efficiency gahjs Court relies on a variety of other types
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of evidence probative of the 20Plan’s discriminatory effest much of which could be
relied on in states with a smallermher of congressional districts.

Legislative Defendants also are correct that the Constitution does not entitle
supporters of a particular party to repréa@an in a state’s congressional delegation in
proportion to their stawide vote share.See LULAC 548 U.S. at 419 (opinion of
Kennedy, J.) (“To be sure, there is monstitutional requirement of proportional
representation . . . .”)But the efficiency gap, like oth@neasures of partisan asymmetry,
does not dictate strict proportional represgota Trial Tr. II, at 48:21-50:7; Trial Tr.
lll, at 70:5—7. In particular, thefficiency gap permits a ratlicting body to choose to
draw a districting plan that awards the pdhgt obtains a bare maijty of the statewide
vote a larger proportion of the seats in $itete’s congressional delegation (referred to as
a “winner’s bonus”). The efficiaay gap, therefore, is notgmised on strict proportional
representation, but rather ¢me notion that the magnituaé the winner’s bonus should
be the same for both parties. Trial. Tl, at 49:8-17 (Dr. Jackman explaining that
partisan symmetry is a “weakproperty” than proportional representation because “[a]ll
it insists on is that the mapping from voteso seats is the same for both sides of
politics”). Even if the efftiency gap did amount t@ measure of proportional
representation, “[tJo say that the Constitatidoes not require proportional representation
IS not to say that highldisproportionate representatiamay not be evidence of a
discriminatory effect.” Whitford 218 F. Supp. 3d at 906-070n the contrary, a number
of Justices have concluded that disprtipoate representation constitutes evidence,

although not conclusive evidence, of a stdltting plan’s discriminatory effects—the
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same way in which we treat Dr.ckanan’s efficiency gap evidencéULAC, 548 U.S. at
419 (opinion of Kennedy, J{[A] congressional plan thamore closely reflects the
distribution of state party power seems a ldssy vehicle for partisan discrimination
than one that entrenchas electoral minority.”)Bandemer478 U.S. at 132 (plurality
op.) (“[A] failure of proportional representati@one does not constitute impermissible
discrimination under thEqual Protection Clausgemphasis added)).

As to Dr. Jackman’s proposed thresholdsgislative Defendastare correct that
in Whitford Dr. Jackman used a different metHod calculating an efficiency g&pand
found “that an efficiency gapbove 7% in any districting qh’s first election year will
continue to favor that party for the life of than.” 218 F. Supp. 3d at 905. By contrast,
here Dr. Jackman concluded that, irates like North Calma with 7 to 14
representatives, a 12 percemstfiyear efficiency gap indicatdhat the districting plan’s
partisan bias will persist isubsequent elections. Ex. 40@2 51-54. Even under the

more conservative threshold Dr. Jackman prepas this case, approximately one-third

30 In Whitford, Dr. Jackman used the “simpifl method” for calculating the
efficiency gap, which assumesjual voter turnout at the dist level and that for each
“1% of the vote a party obtaimdove 50%, the party would leepected to earn 2% more
of the seats.” 218 F. SupPd at 855 n.88, 904. Althgh it accepted Dr. Jackman’s
analysis, thaVhitford Court expressed a preference tloe “full method” of calculating
the efficiency gap because thmethod does not rely ossumptions about voter turnout
and the votes-to-seats ratidd. at 907-08. Dr. Jackmarmlculated the 2016 Plan’s
efficiency gap, as well as tlefficiency gaps observed ims 512-election database, using
the “full method,” and therefore his analysises not rest on the assumptions about
which theWhitford court expressed concern. We ldex to criticize Dr. Jackman for
changing his analysi® the methodology th&Vhitford court found most reliable and
informative.
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of the post-2000 districting @hs in such states that would trip Dr. Jackman’s threshold
did not have an average remainder-of-the-@titiency gap of sufficient magnitude to
establish that the districtimgan deprived the disfavorgahrty of at least one sedd. at

53. We agree with Legislative Defendantisat this error rate weighs against
constitutionalizing Dr. Jackman’s proposed sin@ds. But we dmot constitutionalize
Dr. Jackman’s efficiency gap thresholds. dAgiven (1) that the ngmitude of the 2016
Plan’s efficiency gap in # 2016 congressional election9(4 percent) significantly
exceeded either threshold, ¢hat most plans in Dr. Jaglan’s database that exceeded
his proposed threshold contirtlieo exhibit a meaningful &s throughout their life, and
(3) that numerous other pieces of ende provide proof of the 2016 Plan’s
discriminatory effects, we do not believe tlasisncern strips Dr. Jackman’s analyses of
their persuasive force in this caseSee Whitford 218 F. Supp.3d at 907-08
(acknowledging different methods of calding the efficiency could prove problematic
in other cases but nonetheterelying on efficiency gapvidence because challenged
legislative districting plan was not “at ghstatistical margins” and “both methods
yield[ed] an historically large, prBepublican [efficieny gap]”).

Legislative Defendants next assert thia¢ efficiency gap, as a “mathematical
formula,” does not take into account a numbkeidiosyncratic considerations that effect
the outcome of particular elections, such & ‘quality of . . . candidates, the amount of
money raised, the impact of traditional disting principles on election results, whether
Democratic voters are more ce@mtrated than Republican voters, and the impact of wave

elections.” Leg. Defs.” FOF 65. We agreattkach of these cadsrations may impact
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the outcome of a particular etexm. But we reject Legisteve Defendants’ assertion that
Dr. Jackman’s conclusion thahe 2016 Plan in extreme partisan outlier does not
account for these contest-spexifactors. On the contrary, Dr. Jackman reached his
conclusion by comparing the 2016 Plan’s eéfi@y gap with efficiency gaps observed in
the other 512 elections in shidatabase. That databasemprises results from 512
elections occurring in 25 states over a 44-ymarod. As Dr. Jackman explained, “all of
those [election-specific] facteappeared in those 512 eleos,” including the Watergate
and 1994 wave elections, cagdies facing political scandalsandidates who were well-
funded or poorly funded, states with political geography riagoone party or the other,
and unique candidates at tlog tof the ballot like Preside@bama and President Trump.
Trial Tr. Illl, at 69:5-18. Accordingly, coparing the 2016 Plan’sfficiency gap to
those observed in hundreds of other electalisved Dr. Jackman toonclude that the
election-specific factors that Legislative fPadants highlight do not explain the large
magnitude of the 2016 Plan’s pRepublican efficiency gap.

Relatedly, Legislative Defendants contehdt Dr. Jackman’s proposed efficiency
thresholds flag several bipa#dis districting plans or distting plans drawn by courts or
nonpartisan commissions and fail to flagpastisan gerrymandersnamber of districting
plans that bear other hallmarks of gemgndering such as irregular shapes and
widespread division of political &divisions and voting precinctsSeeEx. 5101, at 29—
62. But if a districting plams drawn on a bipartisan basor by a nonpartisan body, a
plaintiff will be unable to establish that was drawn with discriminatory intent, and

therefore the plan will pass constitutional must8ee Whitford21 F. Supp. 3d at 908.
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Likewise, just as compliance with traditidnadistricting criteria does not immunize a
districting plan from constitutional scrutingee suprd&art Il1.A.3, failure to comply with
redistricting criteria does not necessarilyoye the inverse—that a districting plan
amounts to an actionable partisan germpdea. And to the extent Dr. Jackman’s
threshold fails to flag certaianconstitutional plans, a plaifitcan rely on other types of
evidence to prove a plan’s discriminatoryeets. Additionally, each of these concerns
are not present in this case—the Republcamnirolled General #sembly intended to
dilute the votes of non-Replutan voters and the 2016 Plarhibited an extremely large
efficiency gap in the 2016lection—meaning that thosmncerns, although potentially
legitimate in other cases, dwt significantly underminghe probative force of Dr.
Jackman’s efficiency gap coneslons as to the 2016 PlanAccord Whitforg 218 F.
Supp. at 908.

We also reject Legislative Defendants’ assertion that a state redistricting body
cannot apply the efficiency gap prospectively particular, Dr. Chn used the results
from the seven races on which Dr. Hofellelie@ and the twenty races included in the
Committee’s Political Data criterion to predttie efficiency gap foboth the 2Q6 Plan
and the 3,000 simulated plans he generated. Ex. 2010, at 32-34. Like Dr. Jackman’s
post hocanalysis, Dr. Chen’s analysievealed that the 2016&PI's predicted efficiency
gap was an extreme outlier relative to thmwdated plans in his sample and significantly
higher than the thresholdsiggested by Dr. Jackmaid. at 25. Accordingly, just as the
General Assembly used the data relied lpn Dr. Hofeller andprescribed by the

Committee to predict (correctlyat the 2016 Plan wouldesdt ten Republicans and three
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Democrats, so too could it haused that same data to preédiee 2016 Plas efficiency
gap—and that the magnitude of that gapuld provide strong estence of the 2016
Plan’s pro-Republican bids.

Finally, we agree with Legislative Defenda that the efficiency gap does not
provide redistricting bodies with an inde@ to draw distriing plans with more
competitive districts. But #12016 Plan, which Legislatiieefendants seek to keep in
place, also creates uniformly “safe” districSeeEx. 3022. And the Supreme Court has
never held that the Constitution entitles voteyscompetitive district. Accordingly,
regardless of whether the eficicy gap’s failure to encoage redistricting bodies to
draw districting plans witltompetitive districts is desioée from a policy perspective,
that failure does not render the efficierggp constitutionally or legally infirm.

i.

The second measure of partisan asymyneaidculated by Dr. Jackman, partisan
bias, measures a districting plan’s asymgnély taking the two parties’ statewide vote
share in a particular election, and thiemposing a uniform swing of the magnitude
necessary to make the pastisplit the statewide vote equallyfrial Tr. Il, at 47:7-21;

LULAC, 548 U.S. at 420 (explaining that paatisbias is measured by “comparing how

31 At trial, League Plaintiffs sought to ddce additional evidee of legislators’
ability to use the efficiencygap prospectivelyoy asking Dr. Jackman about a report
purportedly prepared by a NbrCarolina state legislator calculating the efficiency gap
for a proposed state legislatidestricting plan. Trial Tr. llat 136:24-137:7. Legislative
Defendants objected to the question on hearsay grodddst 137:10-13. Having taken
the objection under advisement atlinge now sustain that objection.
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both parties would fare hypotieally if they each (inturn) had received a given
percentage of the vote” (internal quota marks and alteration omitted)). After
performing the uniform swing, the analyst theaiculates the number of seats each party
would win. Trial T. Il, at 47:7-21. A disicting plan “is biased ifiavor of the party that
would win more than 50 percentthie seats, if it won 50 percent of the vote and is biased
against the . . . party that would win less tB@npercent of the seats if it were able to
win 50 percent of the voteDr. Jackman explainedld. at 46:15-47:4. When partisan
bias is close to zero, a disting plan does not favor, invalisly or otherwise, one party
or the other. Ex. 4002at 13-17; Trial Tr. llat 48:21-50:7. hULAC, a majority of the
Court agreed that partisan bias, at a mimmubas “utility in redstricting planning and
litigation,” even if, by itself, it is “nota reliable measure of unconstitutional
partisanship.” 548 U.S. at @2(opinion of Kennedy, J.)id. at 483-84 (Souter, J.
dissenting in part) (joined by Ginsburg, J.ting that “[ijnterest in exploring [partisan
bias and other measurespartisan symmetry] is evid€rand citing separate opinions of
Kennedy, J., Stevens, J., and Breyer, J.).

Dr. Jackman found that the 2016 Plan bkkd a pro-Republican partisan bias of
27 percent. Ex. 4003, at 3-4. He againgén to put that figuren perspective by
comparing it to previous Nth Carolina congressional egitions and congressional
elections across the country. Dr. Jackman found that thePlah& partisan bias in the
2016 election was the largestbserved in North Carolina sie@ 1972, the first year for

which he had data.ld. And the 2016 Plan’partisan bias was theecond largest
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observed among the 283 statongressional electiofisin his database, and “roughly
three standard deviations from the historical medd.”at 4. Based on these findings,
Dr. Jackman characterized the partisan bkisibited by the 2016 Plan as “extreme’—
“of quite literally historic magnitude, not justlative to North Carolina’s history, but in
the United States of AmericaTrial Tr. Il, at 80:15, 80:24-81:1.

iil.

Finally, Dr. Jackman estimated the 2(Rlan’s mean-median difference in North
Carolina’s 2016 congressional election. M&s name suggests, the mean-median
difference is the difference between a party’smeote share in a gecular election and
median vote share in thalection across all of the digits included in the subject
districting plan. Ex. 4003, at. In his report, Dr. Jackman explained that the intuition
behind the mean-median difference measure “is that when the mean and the median
diverge significantly, the distribution of digttilevel vote shares is skewed in favor of
one party and against its opponent—consistent with the classic gerrymandering

techniques of ‘packing’ partisans into ralatively small number of districts and/or

32 In comparing the 2016 Planfgartisan bias with thagxhibited in elections in
other states, Dr. Jackmancixded what he characterdzas “uncompetitive elections”™—
elections in which the two partiestatewide vote shares waret closer than the range of
55 percent to 45 percent. Ex. 4003,4ab. Accordingly, Dr. Jackman had fewer
comparators for his partisan bias estimttan for his efficiencygap estimate. Dr.
Jackman explained that he excluded uncditipe elections because partisan bias is a
less reliable measure of partisasymmetry in such electionsld. at 5. Legislative
Defendants take no issue with that methodmlal decision. North Carolina’s 2016
statewide congressional vote svaithin the 55%-t0-45% range, and therefore, under Dr.
Jackman’s unrebutted opinion, partisan bias igies/reliable evidencef the 2016 Plan’s
partisan asymmetry in 2016.
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‘cracking’ partisans among argger number of districts.’1d. As with the efficiency gap
and partisan bias, the closer the mean-nmedifference is to zero, the less a plan is
biased (invidiously or otherwiséywards one party or another.

Dr. Jackman found that the 2016 Plarhibked a pro-Republican mean-median
difference of 5.1 percent in North Carolisd2016 congressional election. He explained
that the mean-median differ@marose from the packing of Decratic voters in the three
districts in which Democratic candidateseyailed, and the dispersal of Democratic
voters across the remaining districts. Trial T, at 81:17-21 (“[T]le skew here arises
from the fact that there arerée districts where Democratic vote share is in the 60s, and
then there are ten where ittseelow 50 percent, where éhDemocrat lost.”). Again
seeking to put the 2016 PlarBsl percent figure in histoat perspective, Dr. Jackman
found that “North Carolina’saverage mean-median diffecenfrom 1972 to 2016 was
just 1.0%,” Ex. 4003, at 8, and for the otlstéaite elections includeid his database the
average mean-median difference was “roughlyzero.” Trial Tr. Il, at 81:22.

*ok ok ok k

We find Dr. Jackman’s partisan asymmednalyses provide strong evidence that
the 2016 Plan subordinates the interests of supporters of non-Republican candidates and
serves to entrench the Republican Party’s control of the state’s congressional delegation.
In particular, we find it significant that three different measures of partisan asymmetry all
point to the same result—thiie 2016 Plan poses a sigo#nt impediment to supporters
of non-Republican candidates translating their votes ints,saad that the magnitude of

that impediment is an extreme outlier relatteeother congressional districting plans.
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We also find it significant that Dr. Jackmaranalyses demonstrate the durability of the
2016 Plan’s pro-Republican bias, both byngaring the 2016 Plato other plans that
were used in multiple electiorsd by demonstratingd@h2016 Plan is likely to retain its
pro-Republican bias “under atlikely electoral scenario.”Whitford, 218 F. Supp. 3d at
899, 903. Given that durability, we find tithe 2016 Plan has the effect of entrenching
Republican candidates in powergeavin the face of significarshifts in voter support in
favor of non-Republican camthtes, and thereby likely rkimg Republican elected
representatives less responsitce the interests of non-Republican members of their
constituency.
C.

Next, we find that Dr. Mattingly’s and D Chen’s simulation analyses not only
evidence the Generalsgembly’s discriminatory intent, balso provide evidence of the
2016 Plan’s discriminatory effects. Aexplained above, Dr. Mattingly created an
ensemble of 24,518 simulated districting glahat conform to traditional redistricting
criteria, and then assessed the electoral owgsarhthose plans relative to tA@16 Plan
using actual votes cast in North Carolind®L2 and 2016 comgssional electionsSee
supra Part 1l1lLA.2.b. When he euated the ensemble nogi actual 2012 votes, Dr.
Mattingly found that nearly 8percent of the simulated plamould have yielded two-to-
three fewer seats for Republicans than tB&62Plan, and more than 99 percent of the
plans resulted in at least one less seat fguBkcans. Ex. 3040, at 7-10. And using
actual 2016 congressional votd&y, Mattingly found that moréhan 70 percent of the

simulated plans produced two-to-three feweats for Republicarthan the 2016 Plan,
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and more than 99 percent oktplans resulted in at least oless seat for Republicans.
Id. at 19-22. Accordingly, Dr. Mattingly’s atyses indicate thahe 2016 Plan had a
measurable tangible adverse impact gopsuters of non-Republican candidates.

Dr. Chen’s simulation analyses likewisndicate that the 2016 Plan had a
measurable tangible adverse effect omppsuters of non-Republican candidates.
Analyzing his first set of 1,000 simulateplans—which sought to conform to the
Committee’s non-partisan criteria—using elens results reflected in Dr. Hofeller's
seven-race formula, Dr. Chen found that 78 percent of the dedutdans would have
elected three-to-four fewdRepublican candidates, witddl of the plans electing at least
one less Republican candidateeEx. 2010, at 12-13.And using the Committee’s
twenty-race criterion, Dr. Chdound that 94.5 percent ofdlsimulated plans would have
elected two-to-four fewer Reblican candidates, witall of the plans electing at least
one less Republican candidatil. at 13. Dr. Chen foundrsilar results when he used
the 2,000 simulated plans in his simulated fe#$ sought to avdipairing incumbents
and match the county lg8 and incumbent protdon of the 2016 Plan.ld. at 16, 21.
Based on these results, Dr. Chen concluthed the 2016 Plaficreates 3 to 4 more
Republican seats than what is generaghievable under a map-drawing process
respecting non-partisan, traditial districting criteria.”ld. at 2—3.

To assess the 2016 Plan’s partisan effeBtr. Chen also compared the 2016
Plan’s efficiency gap with those of his sitated plans. For each of his three sets of
1,000 simulated districting plans, Dr. &h found that the 2016 Plan yielded a

significantly higher pro-Replican efficiency gap tharall of the simulated plans,
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regardless of whether he used the resiti;m the seven elections relied on by Dr.
Hofeller or the twenty electionarescribed by the Committedd. at 32—-34. Because the
2016 Plan yielded “improld{y]” high pro-Republicanefficiency gaps, Dr. Chen
concluded “with overwhelmingly high statistic certainty that ndral, non-partisan
districting criteria, combinedith North Carolia’s natural political geography, could not
have produced a districting plan asaorally skewed athe [2016 Plan].”Id. at 25.

Taken together, Dr. Mattingls and Dr. Chen’s angdes—which use multiple
methods for generating districting plans andltiple sets of votes—provide additional
strong evidence that the P® Plan had the effect of discriminating against non-
Republican voters. As detall@bove, none of Legislatii@efendants’ objections to Dr.
Mattingly’s and Dr. Chen’s analyses caltamuestion their persuasive forcEee supra
Part Ill.A.2.b.

d.

Finally, although not essential to our findithat the 2016 Plahad the effect of
discriminating against supporters of non-Rdmaim candidates, the results of the two
congressional elections conducted under2®El Plar—and empirical analyses of those
results—provide further evidence of t016 Plars discriminatory effects. As
explained previouslysee supraPart Ill.A.2.c, because the Adopted Criteria expressly
sought to carry forward theO21 Plan’s partisan effectg&x. 1007, any discriminatory
partisan effects attributable to the 20Plan are probativeof the 2016 Plan’s
discriminatory effects. That is particulatigjue given that, accordinp an analysis by

Legislative Defendants’ expert Dr. Hood, mos$tthe districts crdad by the 2016 Plan
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retained the “core” of theiramstituency under the 2011 PJdx. 5058, at 23, including
the First, Fourth, and Twelfth Districts iwhich Dr. Hofeller expressly sought to
“concentrat[e]” likely Democratizoters, Ex. 2043, at 33—-34.

In North Carolina’s 2012 election condedtunder the 2011 Plan, North Carolina
voters statewide cast 50.9 percent of the vliie®emocratic congressional candidates,
yet Democratic candidates won pr80.8 percent of the stasetongressional seats (4 of
13). Ex. 4002, at 62T'he 2011 Plan exhibited a 21.4 pant pro-Republican efficiency
gap in the 2012 electionld. In 2014, Democratic candidates won 46.2 percent of the
statewide vote, and won 23.1 percent of thessan the state’s congressional delegation,
producing a pro-Republican effesicy gap of 21.1 percentd. North Carolina’s 2012
and 2014 efficiency gaps prodactunder the 2011 Plan wehe twelfth- and fourteenth-
largest by magnitude in Dr. daman’s 512-election sampldd. at 65. Therefore, as the
durability analyses conducteoy Dr. Jackman described above would indicate, the
magnitude of the 2012 efficiengap pointed to the large effesicy gap realed in 2014.
See supréart 11.B.2.b.lI.

Noting that the magnitude dforth Carolina’s efficiency gaps under the 2011 Plan
were significantly higher than those exidl by the 2001 Plan, Dr. Jackman concluded
that the 2011 Plan “is the driver of the chansystematically degding the efficiency
with which Democratic votes translate into Democratic seats mhNoarolina.” EX.
4002, at 66. Accordingly, because (1) Beneral Assembly drewhe 2016 Plan to
perpetuate the partisan effeaf the 2011 Plan and (2)idence reveals that the 2011

Plan was systematically bed to durably burden supgers of non-Republican
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candidates, we find that the pro-Republidaias of the 2011 Plan provides further
evidence of the 201Blan’s discriminatory effects.
M

When viewed in totality, wénd Plaintiffs’ evidence mi@ than sufficient to prove
that the 2016 Plan has discriminated, anlll @ontinue to discriminate, against voters
who support non-Repubhn candidates. In reaching this conclusion, we find it
significant that Plaintiffs’ evidence provesett2016 Plan’s discriminatory effects in a
variety of different ways. Plafiffs’ direct evidence basedn the actual results of an
election conducted under the 2016 Plamnfecmed that the discriminatory effects
intended by the 2016 Plan’s architects and predicted oywittingly’s analyses—the
election of 10 Republicans by ngins that suggest they wiktain their seats throughout
the life of the plan—in fact occurred. Thiate different types of statistical analyses
performed by three differerdxperts all reached the sarpenclusion gives us further
confidence that 2016 Plan premks discernible discriminaio effects. And although
some of those analyses considered “unfaulte that would occun a hypothetical state
of affairs,” LULAC, 548 U.S. at 42Qopinion of Kennedy, J.pthers like the efficiency
gap and the mean-median difference did notveGithat all of thisvidence “point[s] in
the same direction"—and Legadive Defendants failed to provide any evidence to the
contrary—Plaintiffs have provided “strong proof” of the 2016 Plan’s discriminatory

effects. Sylvester453 F.3d at 903
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We now must determine wther the 2016 Plan’s discriminatory effects are
justified by a legitimate state distrioy interest or netdl explanation. SeeVieth, 541
U.S. at 307 (Kennedy, J., concurring in thdgment) (noting that “[a] determination that
a gerrymander violates the law” musteSt . . . on a conclusion that [political]
classifications . . . were applied in . a.way unrelated to any legitimate legislative
objective”); Bandemer 478 U.S. at 141 (“If there were a discriminatory effect and a
discriminatory intent, then the legislatiorowd be examined for valid underpinnings.”).
As a general matter, once a plaintiff establisih@sima facie case that a redistricting plan
violates the Equal Protection Clause, the barsl@fts to the governmental defendant to
prove that a legitimate ate interest or other neutral factor justified such discrimination.
See, e.gCooper 137 S. Ct. at 1464 (racial gerrymanderirgyown, 462 U.S. at 842—-43
(one-person, one-vote). Plaintiffs camle—and Legislative Defelants do not dispute—
that the same burden-shifting approagtples in partisan gerrymandering ca¥es.

Accordingly, we must determine whetherdisdative Defendants have proven that the

33 Whitford expressly declined to determine ather, at the justification inquiry,
the burden shifts tdhe governmental defendant toope that a districting plan’s
discriminatory partisan effects were attribole to a legitimate state interest. 218 F.
Supp. 3d at 911. As explained above, thelbn-shifting approactaken by the Supreme
Court in analogous Equal Protection casegnsels in favor oplacing the burden on
Legislative Defendants. And unlike the defendant®Vimtford who expressly argued
that the burden on the justificati prong rested with the plaintiff§yhitford v. Nichal
180 F. Supp. 3d 583, 599 (W.D. Wis. 2D16ummary judgment order), Legislative
Defendants have not argued that Plaintiffsenghe burden to provihat 2016 Plan’s
discriminatory partisan effects were nqistified by a legitimate state interests.
Nevertheless, we find that even if therdeen lies with Plaintiffs, Plaintiffs have
propounded sufficient evishce of the 2016 Plan’s lack pfstification to meet such a
burden.
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2016 Plan’s discriminatory effés are attributable to a léighate state interest or other
neutral explanation.
1.

Legislative Defendants first argue tHaemocratic voters tend to congregate in
North Carolina’s urban centers-e;, that North Carolina’s gdiical geography exhibits
“natural packing’—and therefe the 2016 Plan’s pro-Republican partisan bias is
attributable to such naturglcking, rather than invidioysartisan discrimination.See
Ex. 5058, at 10-13Vieth, 541 U.S. at 289-90 (pluralitgp.) (describing “natural’
packing”). To support thematural packing argument, Legislative Defendants rely on a
shaded map prepared by Dr. Hood reflecting partisan makeupf North Carolina’s
VTDs. Ex. 5058, at 9-10. According ta.Hood, that map “visual[ly]” demonstrates
that “Democrats appear to becated in urban areas (e.g. Charlotte, Asheville, Winston-
Salem, Greensboro, Durham, and Raleigh) and withiblHukbel?* area of the state that
runs through the coastal plasubregion,” whereas “Repuldic partisans armuch more
geographically dispersed, producing agé& footprint within the state.”ld. at 9-10

(footnote text altered). We agree with giglative Defendants that supporters of

34 According to Dr. Hood, the term “blackbelt” refécsNorth Carolha’s “Coastal
Plain” region, which encompasses a lapgppulation of African-American votersSee
Ex. 5058, at 10 n.16Dr. Hood’s characterizen of the “blackbelt’as a distinct political
subregion derives from a 1949 academic analysis of North Carolina’s political
subregions. V.O. Key, JrSouthern Politics in State and Nati@hlfred A. Knopf 1949).
Dr. Hood did not directly tesgfas to whether that analysighich is nearly seventy years
old and predates the civil rights movemecontinues to accurately reflect North
Carolina’s political geography.
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Democratic candidates often cluster in Nortlidlaa’s urban areas, bute find that this
clustering does not explain the 2016 Plao‘s-Republican discrimiatory effects, and
for several reasons.

First, Dr. Hood conceded on cross-exaation that, in drawing the 2016 Plan, the
General Assembly repeatedly divided Denadicr clusters. For example, Dr. Hood
conceded that the 2016 Plamracked” the naturally occung Democratic cluster in the
City of Asheville and Buncomb€ounty into two districts tt he classified as “safe”
Republican districts. TrialfT1V, at 40:1-43:4. Dr. Hooturther conceded that had the
General Assembly kept thagaturally occurring Democratiduster whole, it would have
been more likely that voters in the clusteould have elected a Dwcratic candidate.
Id. at 42:23-43:4. Dr. Hood similarly coeded that the 2016 & “cracked” several
other naturally occurring Democratic clustarsd, by “submerg[ing]” likely Democratic
voters in pro-Republican districts, made isiea for Republican candidates to prevail in
more districts. Id. at 43:5-50:25. Accordingly, s8mony by Legislative Defendants’
expert belies any argument that natural paglexplains the 2016 &h’s discriminatory
partisan effect.

Second, Dr. Mattingly and Dr. Chen'’s silation analyses, both of which account
for the state’s political geography, found thadtural packing” of Democratic voters did
not explain the 2016 Plan’s pigan effects. In particular, based on his ensemble of
24,518 simulated congressiordistricting plans—all of with conformed to traditional
redistricting criteria such as population equality, contiguity, keeping political

subdivisions and precincts whole, compastheand complying withhe Voting Rights
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Act—Dr. Mattingly concluded that “the backgnad structure in the geopolitical makeup
of North Carolina, . . . its geography, wherepgeople live, where its voters in each party
are distributed, and whether the AfricAmerican populationis, and what that
necessitates relative to the \Wfai Rights Act” did not explai the 2016 Plan’s partisan
bias. Trial Tr. I, at 91:20-929. Dr. Chen’s analysis dis simulated districting plans—
which conformed to the nonpartisan aneadopted by the @omittee—reached the
same conclusion: the “political geographyNrth Carolina voterstioes not explain the
2016 Plan’s pro-Republican biakl. at 212:14-214:2.

Legislative Defendast have not providedny persuasive basis for calling into
guestion Dr. Mattingly’s and Dr. Chen’s theds, findings, and conclusion§&ee supra
Part II.LA.2.b. And other than Dr. Hood’si%ual” analysis, Legislative Defendants have
not provided any adrary empirical analysis showirtbat the state’s political geography
does, in fact, explain the 2016aRls discriminatory effectsSee Whitford218 F. Supp.
3d at 914-15 (concluding thétisconsin’s political geography did not explain legislative
districting plan’s partisan bias whenetidefendant’'s naturgbacking argument was
“based largely on . . . shadethps rather than quantitativeadysis”). Accordingly, we
find that North Carolina’s political geogrhy does not explain the 2016 Plan’s
discriminatory effects on supporsenf non-Republican candidates.

2.

Next, Legislative Defendants suggest ttiet 2016 Plan’s distninatory effects

are attributable to the Genérasssembly’s legitimate intest in protecting incumbents

elected under the 2011 Plan and the elektbemefits attributable to incumbency.
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Legislative Defendants are correct thaatst redistricting boes have a legitimate

interest, at least outside the remedial conteixt,drawing districts so as to avoid pairing
incumbents in a single district. See Karcher462 U.S. at 740. But we find that the
General Assembly’s efforts to protectcumbents do not explain the 2016 Plan’s

discriminatory partisan effects.

35 Although the Supreme Cdunas recognized that a redistricting body generally
has a legitimate interest in avoiding théripg of incumbents, th Supreme Court has not
addressed whether, and by what means, & stistricting body directed to draw
remedial districts may protect incumbestected in unconstitutional district&€asley v.
Cromartie 532 U.S. 234, 262 n.3 (U.S. 2001) (Thes, J., dissenting) (noting that that
guestion was not presented te tBupreme Court or district court and, therefore, that the
Court had not addressed it). fF@ustices, however, have sththat whether “the goal of
protecting incumbents is legitimate, even where, as het®jduals are incumbents by
virtue of their election in an unconstitutionacially gerrymandered district . . . is a
guestionable proposition.Id. The Justices’ skepticism regang the use of incumbency
in the remedial context accaravith the Supreme Court’s mdnition that remedial plans
should not “validate the vempaneuvers that were a magause of the unconstitutional
districting.” Abrams v. Johnsqrb21 U.S. 74, 86 (1997). Lower courts likewise have
expressed concern about the use ofnmoency in the remedial contexBee Ketchum v.
Byrne 740 F.2d 1398, 1408 (7th Cir. 1984)Xfeessing skepticism about efforts to
protect incumbents in maps drawn tomezly impermissible race-based districting
because “many devicesmployed to preserve incumbencies are necessarily racially
discriminatory”); Jeffers v. Clinton756 F. Supp. 1195, 1198200 (E.D. Ark. 1990)
(rejecting remedial districts that violat&bting Rights Act, notwithstanding that the
districts were designed to protect incuents, because “[tlhe desire to protect
incumbents, either fromunning against each other orrna difficult race against a black
challenger, cannot prevall if thhesult is to perpetuate vidians of the equal-opportunity
principle contained in the Voting Rights Act”).

The General Assembly drewetl2016 Plan after the 20Plan was found to be an
unconstitutional racial gerrymanderSee supraPart 1l.LA. Accordngly, whether the
General Assembly had a legiate interest in protectinggcumbents elected under the
2011 Plan remains uncertain ripgularly with regard to tbse incumbents elected in the
unconstitutional districts and districtsjaithing the unconstitiional districts.
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In particular, Dr. Chen’ssimulation analyses demonstrate that the General
Assembly could achieve its interest inoaling the pairing of incumbents without
drawing a plan exhibiting the discriminatorifexts of the 2016 PlanEx. 2010, at 15—
19. Indeed, Dr. Chen’s simulated plamdvanced the Committee’s goal of avoiding
pairing incumbents more effectively théme 2016 Plan: unlike €h12016 Plan, which
paired two of the state’s thiren incumbents, Dr. @nh drew 1,000 plans that did not pair
anyincumbents.ld. at 3, 15-19 (“These simulation résuclearly reject any notion that
an effort to protect incumbents might havarranted the extreme partisan bias observed
in the [2016 Plan].”).

Additionally, to ensure that the eten data upon which he relied—tsamedata
relied upon by Dr. Hofeller and prescribleg the Committee’s Political Data criterion—
adequately accounted for theneéits of incumbeay, Dr. Chen perfoned a sensitivity
analysis that accounted for the electodamtages associated with incumbendg. at
26-31. Although that sensiily analysis revealed, as exped, that incumbents enjoy
electoral advantageg]. at 27 (finding that NortiCarolina congressnal incumbents
receive, on average, approximately 3rceat greater electoral support than
nonincumbents), Dr. Chen found that theeaed electoral adveaage associated with
incumbency did not explain the 2016 Plan’s pro-Republican ibiaat 28—30, 32—37.

Dr. Chen'’s finding that inaubency does notxglain the 2016 Plan’s partisan bias
IS unsurprising given that tH2016 Plan sought to proteitte incumbents elected under
the 2011 Plan. As explained above, the General Assembly expressly drew the 2011 Plan

“to minimize the number of districts in wiidemocrats would havan opportunity to
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elect a Democratic candidate.” Hofeller Dep. 127:19s22; also supr&art 11l.A.2-3.

And the 2011 Plan had the effect of discriminating against supporters of non-Republican
candidates and entrenching Republican cordfahe state’s congressional delegation.
Accordingly, the General Asswly’s effort to protect inumbents elected under the 2011
Plan when it drew the 2016 Plaerved to perpetuate thesciiminatory partisan effects

of the 2011 Plan.

Legislative Defendants nevertheless artha Republican candidates’ success in
the 2016 election under the 2016 Plan was attributable to advantages associated with
incumbency, includingthat the Republican incumbsn attracted less experienced
opponents and raised signifitgnmore money than their ppnents. Ex. 5058, at 6—7,;
Trial Tr. IV, at 51:1-53:12. But Dr. Hood conceded oaross-examination that the
likelihood an incumbenuvill prevail in a redrawn distridimpacts the incumbent’s ability
to raise money and whether he draws a stappnent. Trial Tr. IV at 54:23-55:12.
To that end, Dr. Hood further conceddtht the Republicanncumbents may have
attracted weak opponents and raised subatly more money because the General
Assembly drew the Republicaimcumbents districts inwhich they were likely to
prevail—a possibility thaDr. Hood did not conside much less evaluateld. at 54:9—
59:18.

Given that Legislative Defendants’ expeacknowledged that the 2016 Plan’s
discriminatory lines may have caused Rdjmaln incumbents’ obseed advantages, and
that Legislative Defendants failed to affany analyses rebutting Dr. Chen’s rigorous

guantitative analysis showingahthe General Assembly’s da# protecting incumbents
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did not explain the 2016 Planpro-Republican bias, we find the General Assembly’s
interest in protecting inecubents and the electoraldvantages associated with
incumbency do nagxplain the 2016 Plan’s disarinatory partisan effect.

S

In sum, we find that the General Asséybirew and enactethe 2016 Plan with
intent to subordinate the interests of M@publican voters and entrench Republican
control of North Carolina’s congressional deliega We further findthat a variety of
evidence demonstrates thahe 2016 Plan achievedhe General Assembly’s
discriminatory partisan objective. And vied that neither North Carolina’s political
geography nor the General Asslaly’s interest in proteatig incumbents explains the
2016 Plan’s discriminatory fiects. Accordingly, we @nclude that the 2016 Plan
constitutes an unconstitutional partisan germyd®a in violation ofthe Equal Protection
Clause of the Foteenth Amendment.

V.

Next, we consider Plaintiffs’ claimsinder the First Amendment. The First
Amendment, through the Due Process Clanisthe Fourteenth Amendment, prohibits
states from making any law “abridging theddom of speech.” U.&onst. amend. I.
Partisan gerrymandering—again, “the drawindegfislative districtines to subordinate
adherents of one political party aedtrench a rival party in power&riz. State Leg.135
S. Ct. at 2658—implicates First Amendnt rights because “political belief and
association constitute the core of thosaévdies protected by the First Amendment,”

Elrod v. Burns427 U.S. 347, 356 (1976). The First Amendment “has its fullest and most
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urgent application to s@ch uttered during a camgaifor political office.” Citizens
United v. Fed. Election Comm’s58 U.S. 310, 339-40 (201(Qnternal quotation marks
omitted). To that end, the First Amendmertdtpcts “the right of individuals to associate
for the advancement of political belie@snd the right of qualified votersggardless of
their political persuasionto cast their votes effectively.Williams 393 U.S. at 30-31
(emphasis added).

A.

Several lines of precedent bear ome tpplication of the First Amendment to
partisan gerrymanders. To begin, by fangrone set of politicabeliefs over another,
partisan gerrymanders implicate the EirBmendment prohibition on *“viewpoint
discrimination.” See Rosenberger v. Rector & Visitors of Univ. of ¥&5 U.S. 819, 829
(1995); Vieth 541 U.S. at 314 (Kennedy, J.oncurring in the judgment) (“First
Amendment concerns arise where a State emalel® that has the purpose and effect of
subjecting a group of vets or their party to disfavored treatmdayt reason of their
views” (emphasis added)). The First A&mdment prohibits the government from
favoring or disfavoring partidar viewpoints, and, therefe, “[tlhe government must
abstain from regulating speech evhthe specific motivating &blogy or the opinion or
perspective of the speaker is tfagionale for the restriction.’/Rosenbergers515 U.S. at
829. “At its most basic, the test forewpoint discrimination isvhether—within the
relevant subject category—the governméas singled out a subset of messages for
disfavor based on the views expressedfatal v. Tam 137 S. Ct. 144, 1766 (2017)

(Kennedy, J., concurring in part andncurring in the ydgment). Viewpoint
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discrimination is “presumptively unconstitutionalRosenberger 515 U.S. at 830
(internal quotation marks omitted), anetefore subject to “strict scrutinyiicCullen v.
Coakley 134 S. Ct. 2518, 2530 (2014) (explainthgt a governmental action amounting
to viewpoint discrimination survives striccrutiny only if the action is “the least
restrictive means of achievirsgcompelling sta& interest”).

Relatedly, by seeking tdilute the electoral speech etipporters of disfavored
parties or candidates, partisan gerrymamdeniuns afoul of tb First Amendment's
prohibition on laws that disfavor a piaular group or class of speakerGitizens United
558 U.S. at 340 (explainingah“[s]peech restrictions bad®n the identity of the speaker
are all too often simply a means to cohwontent”). The First Amendment prohibits
such laws because “[b]y takiribe right to speak from sonaad giving it toothers, the
Government deprives the disantaged person or class tbe right to use speech to
strive to establish worth, standirand respect for the speaker’s voicéd’ at 340—41. In
the context of political speech, in particular, the Supreme Court repeatedly has applied
the First Amendment’s prohibotn on “restrictions on certaidisfavored speakers” to
strike down electoral laws that dista a particular group of speakerkl. at 341;First
Nat'l Bank of Bos. v. Belloftd35 U.S. 765, 784 (1978). Amwhen, as is the case with a
partisan gerrymander, a restioni on one group of speakersufgests an attempt to give
one side of a debatable public question an advantage in expressing its views to the
people, the First Amendmeist plainly offended.” Belotti, 435 U.S. at 785-86 (footnote

omitted). Like viewpoint discmination, governmental actions that discriminate against
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a particular group or clasof speakers are subject to “strict scrutinySee Citizens
United 558 U.S. at 340.

Third, by disfavoring agroup of voters based oneiih prior votes and political
association, partisan gerrymandering imgigs the First Amendment’s prohibition on
burdening or penalizing individualsrfengaging in protected speecHieth, 541 U.S. at
314 (2004) (Kennedy, J., concurring ithe judgment) (explaining partisan
gerrymandering violates “the First Amendmémierest of not burdening or penalizing
citizens because of their participation in #lectoral process, their voting history, their
association with a political party, or their expression of political views”). The Supreme
Court has explained that the governmentncaripenalize[]” a person for engaging in
“constitutionally protected speedr associations” becausecsuindirect regulation of
speech would “allow the government tamg@uce a result which it could not command
directly.” Perry v. Sindermam408 U.S. 593, 597 (1972nternal quotation marks and
alterations omitted). The Supreme Coulisst Amendment ret@ation jurisprudence
represents a specific application of the genernaciple that everwhen the law affords
the government the authority to make deionary decisions—Iike firing or promoting
an employee or allowing publicse of a governmental fity—the government may not
exercise such discretion “in a narrowly partisan or political manrigu.”of Educ., Island
Trees Union Free Sch. Dist. No. 26 v. Rid®d7 U.S. 853, 870-71 (1982) (plurality
opinion). For example, although the goveemt retains discretion to curate public
school libraries, “[i]f a Democratic school &a@l, motivated by party affiliation, ordered

the removal of all books written oy in favor of Republicans, few would doubt that the
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order violated the constitutional rights oétbtudents denied acsa® those books.'ld.;
see also idat 907 (Rehnquist, J., dissenting) (“I can cheerfully concede all of this.”).

Courts have distilled a three-prong test from the Supreme Court's First
Amendment retaliation jurispdeénce, examining wdther (1) the platiff's “speech was
protected;” (2) “the defendant’'s . . . retabiat action adversely atted the plaintiff's
constitutionally protected speethand (3) “a causal relationship exists between [the
plaintiff's] speech and the defendant’s retaliatory actio€e, e.g.Suarez Corp. Indus.

v. McGraw 202 F.3d 676, 686 (4th Cir. 2000Examining these considerations, the
Supreme Court repeatedly shastruck down as violatey of the First Amendment
government actions that burden or penabwe individual or group for engaging in
political speech. See, e.g.Rutan v. Republican Party of [1497 U.S. 62, 65 (1990)
(concluding that First Amendment prohibits government employers from making
“promotion, transfer, recall, and hiring deoiss involving low-levepublic employees . .

. based on party affdtion and support”)Elrod, 427 U.S. at 373 (holding that First
Amendment prohibits government officials frafischarging or threatening to discharge
lower-level public employees based on their political affiliation).

Finally, partisan gerrymandering imgdites First Amendment precedent dealing
with electoral regulations that have the poténtidourden polittal speech or association.
See, e.gBurdick v. Takushi504 U.S. 428 (1992Anderson v. Celebrezz460 U.S. 780
(1983). The First Amendment demands jualigcrutiny of state election regulations
because regulations that “gaw[] the registration and glifecations of voters, the

selection and eligibility of candidates, oetkioting process itselinevitably affect[]—at
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least to some degree—the individual’s rightvtde and his right to associate with others
for political ends.” Anderson 460 U.S. at 788. Becaustates’ “important regulatory
interests are generally sufficieto justify reasonable, nondiscriminatory restrictiond,,’

the Supreme Court applies “sliding-scalgfrutiny to state election regulatiorsge
Burdick 504 U.S. at 433—-34In patrticular, “[a] court condering a challenge to a state
election law must weigh ‘the character and nitagie of the asserteadjury to the rights
protected by the First and Fourteenth Ameadts that the plaintiff seeks to vindicate’
against ‘the precise interests put forwardthg State as justifations for the burden
imposed by its rule,’ taking intoonsideration ‘the extent tehich those interests make it
necessary to burden tipdaintiff's rights.” Id. at 434 (quotingAnderson 460 U.S. at
789, Tashjian v. Republican Party of Cond.79 U.S. 208, 213-14 (1986)). Under this
test, “[e]lection regulations that imposesavere burden on associational rights are
subject to strict scrutiny.”Wash. State Grange v. Wash. State Republican ,Pa58/
U.S. 442, 451 (2008). By contrast, “[i]f easite imposes only modest burdens . . . then
‘the State’s important regulatory interestg generally sufficient to justify reasonable,
nondiscriminatory restrictions.”ld. at 452 (quotingAnderson460 U.S. at 788).

Applying that test, the Court kdrepeatedly upheld reasonalpelitically neutral
regulations that have the effect of chaling expressive activity at the pollsltl. at 438
(emphasis added). By contrast, the &opr Court has repeatedly struck down as
violative of the First Amendment facially neaitelectoral regulations that had the effect
of burdening particular parties, rididates, or groups of voterSee, e.g.Tashjian 479

U.S. at 225 (concluding that state’s enforeamof statute requiring closed primaries,
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against the will of the Republicaarty, violatedrirst Amendment)Anderson 460 U.S.

at 806 (striking down state candidatenigjideadline because it posed unjustified burden
on third-party candidates andtecs who supported such cahates, where the “interests

of the voters who chose to associate together” for political ends constituted the Court’s
“primary concern”). These cases reflect goerning principle thatin exercising their
powers over elections and in setting quadifions for voters, the States may not infringe
upon basic constitutional protections,” imding enacting “election laws [that] so
impinge upon freedom of association asrton afoul of the First and Fourteenth
Amendments.”Kusper v. Pontikest14 U.S. 51, 56-57 (1973).

Against these many, multifaceted line§ precedent, the First Amendment's
applicability to partisan geymandering is manifest.How can the First Amendment
prohibit the government from disfavoring @ert viewpoints, yet allow a legislature to
enact a districting plan that disfavors suppasrtef a particular set of political beliefs?
How can the First Amendment bar the governtrfeom disfavoring a class of speakers,
but allow a districting plan tdisfavor a class of votersRlow can the First Amendment
protect government employees’ political esgh rights, but stand idle when the
government infringes on ters’ political speech rights? And how can the First
Amendment ensure that candidates ascrilbongll manner of political beliefs have a
reasonable opportunity to appear the ballot, and yet allow state electoral system to
favor one set of political beli® over others? We concludlat the First Amendment

does not draw such fine lines.
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The 2016 Plan, in particulaimplicates all four of tase lines of precedent. The
2016 Plan discriminates against a paitaic viewpoint: voters who oppose the
Republican platform and Republican candidateThe 2016 Plan also discriminates
against a particular group speakers: non-Republican castaties and voters who support
non-Republican canditikzs. The General Assembly’seusf Political Data—individuals’
votes in previous elections—toaiv district lines to dilutéhe votes of individuals likely
to support non-Repulglan candidates imposes burdensoch individuals based on their
past political speech and association. Arel2016 Plan’s partisan favoritism excludes it
from the class of “reasonable, politically nelit electoral regulations that pass First
Amendment musterBurdick 504 U.S. at 438.

B.

Notwithstanding the evidérapplicability of the First Amendment to partisan
gerrymandering, and the 2016 Plan in pait#c, neither the Supreme Court nor lower
courts have settled on feamework for determining wéther a partisan gerrymander
violates the First Amendment. League Ri#fs in accordance ith the approach taken
in Whitford, assert that the three-prong framekvgoverning partisan gerrymandering
claims under the Equal Protection Clause alsplies to partisan gerrymandering claims
under the First Amendment. This requireplaintiff to demonstrate (1) discriminatory
intent, (2) discriminatory effects, and (3) a lack of justification for the discriminatory
effects. League Br. 3yVhitford 218 F. Supp. 3d at 884That inquiry mirrors the
considerations the Supreme Court evalsiate First Amendment retaliation cases and

First Amendment challengés election regulationsee suprdart IV.A; infra Part IV.C,
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albeit using somewhat different nomenclatutezgislative Defendantagree that to the
extent partisan gerrymandering is actible under the FirsAmendment—and we
conclude that it issee supraParts II.B, IV.A*—the governing legal framework is no
“different from any test which might applunder the Fourteenth Amendment.” Leg.
Defs.” FOF 105-06 (“[T]he [F}ist amendment, like the [T]h&enth, offers no protection
of voting rights beyond that afforded by ffidourteenth and [F]ifteenth Amendments.”
(quotingWashington v. Finley664 F.2d 913, 927-2@th Cir. 1981))).

Common Cause Plaintiffs, by contrast, ass$eat once a plaintiff proves that a
redistricting body intended for a districtingapl to discriminate against voters likely to
support a disfavored candidate or parand thereby intended to engage in
discrimination against a pantitar viewpoint and group a&peakers—a court must subject
the plan to strict scrutiny, tplding the plan “only if [Deéndants] prove[] that [it is]
narrowly tailored to serve compelling statéerests.” Common Cause Br. 7-8 (quoting
Reed v. Town of Gilberil35 S. Ct. 2218, 2226 (2015))Accordingly, unlike League
Plaintiffs, Common Cause Plaintiffs take ghesition that once a plaintiff demonstrates
that a districting plan is motivated by invadis partisan intent, ¢hFirst Amendment does

not require a plaintiff to demonstrate thailan has concrete discriminatory effects.

3¢ See also Shapiro v. McManuk36 S. Ct. 450, 456 Q25) (noting that a First
Amendment claim of impermissible partisgarrymandering articulates “a legal theory
put forward by a Justice of th{Sourt and uncontradicted ltlge majority inany of our
cases”).
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We agree with Common Cause Plaintiffigt the Supreme Court’'s demonstrated
dim view of viewpoint discrimination, laws dh discriminate against a class of speakers,
and laws that impose sevdrardens on associational righgsovides strong theoretical
support for their positio that invidious partisan discrimation, even absent a showing of
concrete discriminatory effects, “is itself anury to the FirstAmendment rights of the
intended targets or victims.” Common Calge 9. To that end, the Supreme Court
repeatedly has struck down election lawsl aegulations that discriminate against a
particular viewpoint or group of speakers, euethe absence of evidence that the law or
regulation had, or would haya concrete effect on tlmeitcome of an electionSee, e.g.
Citizens United558 U.S. at 365—66 (strilg down statute placingertain restrictions on
political advocacy by corporationdyed. Election Comm’n v. Wisc. Right to Life, Jnc.
551 U.S. 449, 481 (D7) (opinion of Roberts, C.J.) (sam&), at 504 (Scalia, J.,
concurring in the judgment) (same).ikewise, courts revieing election regulations
under theAnderson/Burdickramework apply strict scruty to election regulations that
are not “even-handed” dpolitically neutral.” Dudum v. Arntz640 F.3d 1098, 1106
(9th Cir. 2011)see also Clingman v. Beay&44 U.S. 581, 60340(2005) (O’Connor, J.
concurring in part) (concluding that burdemposed by electoral regulation was not
“severe,” and thus not subject to strictigmy, because it imposed “only a modest and
politically neutral burden on associational rights”).

Nevertheless, Supreme Court precedent appears to bar a plaintiff from
successfully challenging a partisan gerrpatex solely based on evidence that a

redistricting body enacted a districting planth discriminatory partisan intent.See
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LULAC, 548 U.S. at 418 (opinioaf Kennedy, J.) (“[A] sacessful claim attempting to
identify unconstitutional acts of partisan genandering must do veth appellants’ sole-
motivation theory explicitly diavows: show a burden, asasared by a reliable standard,
on the complainants’ representational rightsor this reason, a majority of the Court
rejected a test proposed Vheth that is markedly similato the one appellants present
today.”);id. at 511-12 (Scalia, J., concurring in pand dissenting in part). To that end,
the one lower court to putorward a unique frameworkor adjudicating partisan
gerrymandering claims under the First Ardenent since the Supreme Court decided
LULAC required that a partisan gerrymanderpigintiff prove that he experienced a
“demonstrable and concrete adverseatffen his First Amendment rightsShapirq 203

F. Supp. 3d at 598.

In light of this precedent, we assumaittthe Supreme Court would review First
Amendment partisan gerrymandering claimadcordance with the termediate scrutiny
applied in retaliation cases@ challenges to election regtitsns that do not impose a
“severe” burden on voting righté. Drawing on that precedentie derive a three-prong

test requiring Plaintiffs to pwve: (1) that the dilenged districting plan was intended to

37 We need not definitivelyesolve this question bagse we find (1) that the
General Assembly intended for the 2016 Ptansubordinate # interests of non-
Republican voters and entrenRepublican congressmeam office, (2) ttat the 2016 Plan
had that effect, and (3) that no legitimateesiaterest or neutral explanation justified the
2016 Plan’s discriminatory effectSee supraPart Ill; infra Part IV.B. Accordingly,
under either League Plaintiffs and Legisle Defendants’ three-prong framework or
Common Cause Plaintiffs’ strict-scrutiny appch, Plaintiffs prevail on their First
Amendment claims.

162



favor or disfavor individuals or entities that support atipalar candidate or political
party, (2) that the districtg plan burdened the political speech or associational rights of
such individuals or entities, and (3) thatcausal relationship existed between the
governmental actor’s discriminatory thation and the Fits Amendment burdens
imposed by the districting plan.

1.

The intent prong principally derigefrom the causation omonent in First
Amendment retaliation cases. In such caaéplaintiff must slbbw a causal connection
between a defendant'staliatory animusand subsequent injury in any sort of retaliation
action.” Hartman v. Moore547 U.S. 250, 259 (2006) (empimadded). Put differently,

a plaintiff must show that her protectedstiAmendment activite were a “motivating
factor” behind the challenged retaliatory actidvit. Healthy City Sch. Dist. Bd. of Educ.
v. Doyle 429 U.S. 274, 287 (1977). The matimg-factor requirement in First
Amendment retaliation claimgarallels the intent requirement in Equal Protection
Claims. Id. at 287 n.2 (citingArlington Heights 429 U.S. at 270-71 Relying on this
precedent, lower courts hawencluded that the motivatifgctor requirement renders
proof of a governmental actor’'s intent tmurden speech or associational rights an
essential element of First Aandment retaliation claimsSee, e.g.Greenwich Citizens
Comm., Inc. v. Ctys. Of Warren &ashington Indus. Dev. Agendy/ F.3d 26, 32 (2d
Cir. 1996) (“[R]etaliatory intent is requirefdr a retaliatory FirsAmendment claim.”);

Mendocino Envtl. Ctr. v. Mendocino Gtyl4 F.3d 457, 464 (9th Cir. 1994) (“The
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defendant’s intent is an element of thetaliation] claim.” (emphasis removed));
Shapirg 203 F. Supp. 3d at 597.

Applying the guidelines forssessing discriminatory intent Arlington Heights
we previously found that Plaintiffs adducetbre-than-sufficient eviehce to prove that,
in enacting the 2016 Plan, tké=neral Assembly intended tsubordinate” the interests
of entities and voters who supported, were likely to support, non-Republican
candidates. See supraPart IlIlLA. Given that theArlington Heightsintent inquiry
parallels the intent inquiry in First Amendment retaliation claise® Mt. Healthy429
U.S. at 287 n.2, we likewisentil that Plaintiffs satisfied theburden to demonstrate that
the General Assembly intendéd burden the speech and associational rights of such
entities and voters.

2.

Next, we must determine whetheretl?016 Plan in fact burdened First
Amendment rights. The requirement that plaintiff demonstrate that a partisan
gerrymander burdens political speech or asdimrial rights derives from both retaliation
and election regulation cases. In the contéxetaliation claims, even when, as here, a
challenged governmental action does not flatighibit protected speech or association,
the action nonetheledmsirdens First Amendment rightsiif“has a chilling effect or an
adverse impact” on speech or associational righke Balt. Sun Co. v. Ehrlicd37 F.3d
410, 416 (4th Cir. 2005). To constituéa actionable First Amendment burden, the
chilling effect or adverse ipact must be more thale minimis See, e.gMcKee v. Hart

436 F.3d 165, 170 (3d Cir. 200ACLU of Md., Inc. v. Wicomico Cfy999 F.2d 780,
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786 n.6 (4th Cir. 1993). Likewise, thndersorBurdick framework applied in election
regulation cases requires a plaintiff to b#td that a challenged regulation imposed a
“burden” on political speecbr associational rightsCrawford v. Maron Cty. Election
Bd., 553 U.S. 181, 189-90 (2008) (opinion Stievens, J.). The Court has refused to
impose “any litmus test for measuy the severity of a burdehat a state law imposes on
a political party, an individual voter, or a diste class of votersjhstead requiring that
“[hJowever slight [a] burden may appear . . . it must be justified by relevant and
legitimate state interests sufficientlyeighty to justify the limitation.” Id. at 191
(internal quotation marks omitted).

Legislative Defendants argue that partiganrymandering does not “burden” First
Amendment rights because it does not “prohilsitipporters of a disfavored party or
candidate from speaking nor e it “chill” speech or “detr” such supporters “from
engaging in political speech association.” Leg. DefsFOF 139. Put differently, the
2016 Plan does not “chill” Bt Amendment activities becau$taintiffs are every bit as
free under [the 2016 Plan] t@in for office, express thepolitical views, endorse and
campaign for their favorite candidates, vaie otherwise influence the political process
through their expression.’Kidd v. Cox No. 1:06-cv-0997, @6 WL 1341302, at *12
(N.D. Ga. 2006).

A governmental action “chills” speech if is “likely [to] deter a person of
ordinary firmness from the exercise of First Amendment right8¢nham v. City of
Charlotte 635 F.3d 129, 135 (4th Cir. 2011) (adteon in original) (internal quotation

marks omitted). “Any chillingeffect must be objectively reasonable. Nevertheless, a
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claimant need not show [he¢ased those activities altogeti@idemonstrate an injury in
fact.” Id. (alterations and inteah citation omitted).
Under that standard, the record reveadd the 2016 Plan hdwad a chilling effect
on reasonable North Carolimgl First Amendment activite Multiple Plaintiffs
testified that in “the mostecent election, a lot of pe@did not come out to vote™—
despite concerted get-out-the-vote efforts—éfguse they felt their vote didn’t count.”
Evans Dep. 16:4-%ccord, e.g.Peck Dep. 27:20-24 (“| cantell you how many people
told me this election, Republicans as welDasnocrats, ‘This system is rigged. My vote
doesn’t count.” It was really hard to try galvanize people to piEipate.”). Likewise,
in the 2016 election under the 2016 Plannynarganizations’ “lggest struggle was to
get people to vote.” Peck Dep. 40:5-6.t&e and advocacy organizations elected not to
participate in congressional races beeaibkey believed they could not “have a
democratic—small “D”—democratic impactlt doesn’t really matter for those races
because of the gerrymanderibgcause they’re not contiize.” Peck Dep. 30:20-24.
Additionally the League hadfficulty “inform[ing] . . . [and] engag][ig] voters in
the process of voting and civic participatiortheir government.”Klenz Dep. 59:16-17;
see id.44:15-25 (explaining that the Leagoé Women Voters engages in “voter
registration” and “Get Out The Vote” efforts). For example, the League testified that it
had difficulty finding ways for their membets interact with “candidate[s] that [were]
expected to win and projected to wingecause those candidates were often not
“motivated” to participate fi voter forums, debates, [or] voter guides, because the

outcome is so skewed favor or in disfavoof one or the other.1d. at 59:16-17, 60:6—

166



10. Individual Plaintiffs alsdestified to the adverse imgtaof the districting plan on
their ability to interact with anthfluence their representativessee, e.qg.Brewer Dep.
24:8-25:6 (explaininghat in “non-competitive distrist representatives from “both
parties are not required to reach out to voitethe other party or even truly independent
voters,” and therefore such eo$ tend “to be poorly represted because their views and
their potential votes are not fairly considered”).

The 2016 Plan also chilledelspeech and associationghtis of voters affiliated
with the North Carolina Democratic PartBecause Democratic mdidates were unlikely
to prevail in districts drawn by the Genefalsembly to elect Replibans, it “mald]e]] it
extremely difficult” for the Noth Carolina Democratic Partto raise funds and have
resources and get the attention of theomal congressional campaign committees and
other lawful potential funders for congressiorades in those districts.” Goodwin Dep.
98:1-5. For the same reasons, the partydifficult recruiting strong candidatesd. at
41:20-42:20; 60:23-61:16. Imblual Plaintiffs testified to similar difficulty raising
money, attracting candidates, and mobiliziggers to support the political causes and
issues such Plaintiffs sought to advanceE.g, Quinn Dep. 39:1-3 (“[Extreme
gerrymandering] makes it harder fme [as a local organizeig raise money; it makes it
harder for me to recruit odidates; makes it harder jost mobilize a campaign.”);
Palmer Dep. 27:19-23 (recounting that citizenene district asked fd*help [to] recruit
a candidate for [the citizens’] county [becduse . no Democrats [we]re going to run

[tlhere” given the significanobstacle to success posed theg partisan gerrymander);
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Morgan Dep. 23:21-25 (“[P]eople . . . saysense in us giving mopdo that candidate
because [he or she]uslikely to prevail, notwithstandintpe merit of their positions.”).

Expert testimony confirmed the reasonabssnef North Carolinians’ feelings that
their votes “did not couihtand the corresponding iting effects on speech and
associational activities. Fa@xample, the Republican caddte’s vote share (56.10%)
and margin of victory (12.20%) in thkeast Republican district which elected a
Republican candidate under the 2016 Rdaweeded the threslasl at which political
science experts, including Legislative Defendaexpert Dr. Hood, consider a district to
be “safe’—t.e., highly unlikely to changearties in subsequeptections. Ex. 5058, at
25, Trial Tr. IV, at 29:16-22, 86:21-88:%hikewise, Dr. Jackman s#ified that it would
require a swing of votes in Decratic candidates’ favor of “historic magnitude” to strip
the 2016 Plan of its pro-Republican biasrial Tr. I, at 54:24-55:9. And Dr. Hood
testified that when a district’s lines are drawo that a particular party’s candidate is
likely to prevail, the opposingarty will have difficulty attacting a strongandidate and
raising money to support that candidate. Trial Tr. IV, at 54:9-59:18.

All of these chilling effects on speednd association—difficulty convincing
voters to participate in the political processl avote, attracting strong candidates, raising
money to support such candidates, amfluencing elected officials—represent
cognizable, and recoged, burdens on First Amendment rightSee, e.g.Anderson
460 U.S. at 792 (finding that plaintiff waguned by election law that made “[v]olunteers
. . . more difficult to recruiand retain, media publicity and campaign contributions . . .

more difficult to secure, and voters . less interested in the campaign’)bertarian
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Party of Ohio v. Blackwell62 F.3d 579, 587 (6th Cir. @6) (recognizing that electoral
restrictions that “affect a political parg/ability to perform itsprimary functions—
organizing and developingecruiting supporters, choosirgg candidate, and voting for
that candidate in a general election”—camstitute “severe” FitsAmendment burdens);
Benisek v. Lamone- F. Supp. 3d --No. JKB-13-3233, 2017 WI3642928, at28 (D.
Md. Aug. 24, 2017) (Niemeyer, J., dissegli (“[T]he purposeful reduction of one
party’s effectiveness may well chill the proteceegbression of that party’s voters, even if
no individual plaintiff establishes, as a factual matter, ftgavas so chilled.”)appeal
docketed- S. Ct. --, 2017 WL 383! (S. Ct. Dec. 8, 2017)mportantly, that partisan
gerrymanders do not bar citizens from votingerpressing their political views does not
render these First Amendment burdens any less significdat. Democratic Party v.
Jones 530 U.S. 567, 581 (2000) (“We hawwnsistently refused to overlook an
unconstitutional restriction upon some Fidghendment activity simply because it leaves
other First Amendment activity unimpaired.”).

Additionally, Legislative Defendaritsmyopic focus on whether a partisan
gerrymander, and the 2016 Plan in particulanjlied” or “deterred” protected speech or
association ignores that atakatory governmental actioalso poses a constitutionally
cognizable “burden” when it “adversely affg[s]” the speaker and the candidate or
political groups with whonhe seeks to associaté&kutan 497 U.S. at 73Suarez 202
F.3d at 686. As detailed above, myriad evidence establtblaé the 2016 Plan makes it
easier for supporters of Republican candidateranslate their vogeinto seats in the

state’s congressional delegatiand diminishes the need f®epublican representatives
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to respond to the interests of votersoasupport non-Republican candidaté®ee supra
Part Ill.B. Accordingly, even if the spele of voters who support non-Republican
candidates was nan fact chilled—if, for example, they fhall continued to vote for,
speak on behalf of, donate money to, aathpaign for such cardhtes—the 2016 Plan
nonetheless “adversely affected” such wstd-irst Amendment rights by diluting the
electoral power of their votesShapirq 203 F. Supp. 3d at93-98 (recognizing that
“dilution” of disfavored party’s electorgbower constitutes adverse effect cognizable
under the First Amendment).

The principle that vote ildition—the intentional dimirshment of the electoral
power of supporters of a disfavored paatyd enhancement of the electoral power of
supporters of a favored partyeenstitutes an actiob&e adverse effean political speech
and associational rights derives from lwedtr First Amendment piciples. “[T]he
concept that government may restrict the speécdome elements of our society in order
to enhance the relative voice of othesswholly foreign to the First Amendmeént
Buckley v. Valep424 U.S. 1, 48-49 (1976) (emphasis addsaperseded by statute on
other grounds as stated McConnell v. Fed. Election Comm’'a40 U.S. 93 (2003). To
that end, the government may not cHpe amount of independent expenditures
individuals, entities, and politdt parties may make on behaf a “clearly identified
candidate.”ld. at 45.

Likewise, it is beyond cavil that ¢h First Amendmentwould forbid the
government from making large public spa@esilable for speakers advocating for a

favored political party, while allowing supparseof disfavored sp&ars only to speak in
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smaller public venues, simply because government officials preferred the message of the
favored party’s speakers. N there any question that the government would violate
the First Amendment if it allowtlesupporters or candidates aie party to speak with a
bullhorn but barred candidates from othertigarfrom doing the sae. Although the
supporters of the disfavored candidate ortypaemain free to speak as much as they
wish—.e. their speech is not chilie—the government nonetheless violates the First
Amendment by “enhanc[ing] the relative voice” of the favored paBwyckley 424 U.S.
at 48-49.

Just as the government may not alticaty “equaliz[e] the relative ability of
individuals and groups to inflnee the outcome of electionitizens United558 U.S.
at 350 (internal quotation madmitted), neither may the gavenent invidiously amplify
one group of citizens’ speechdareduce that of all other citizens in order to influence the
outcome of electiongsee Shapirp203 F. Supp. 3d at 598While citizens have no right
to be assigned to a district that is likelyetect a representative that shares their views,
the State alsonay not intentionally drown oubhe voices of certain votefsy reason of
their views.” (emphasis added)). That istalarly true in the republican form of
government adopted by the Frars, in which elected officialrepresent the interests of
“the People” in making governing dsions. U.S. Const. art. |, 8 8ee infraPart V.
When a legislature draws a congressiodaitricting plan designed to enhance the
electoral power of voters likely to sump candidates of a favored party and the
districting plan achieves & intended goal by electing moRepresentatives from the

favored party than would hay@evailed under an unbiaspthn—as was the case with
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the 2016 Plan in th2016 election—then the legislatuunconstitutionally has “enhanced
the relative voice” of the favored party in Coegs, at the expensé the viewpoint of
the supporters of disfavored parties.

Contrary to Legislative Defendants’ adgms, the 2016 Rh’s chilling effects
and adverse impacts are more tllnminimis Even a “slight” burden on “a political
party, an individual voter, or a discretesdaof voters” can violate the First Amendment
if not supported by a justification of momensurate magnitude—as is the case h8ee
Crawford, 553 U.S. 181, 189-90 @28) (opinion of Steven J.). And the myriad
burdens on political speech and associatioights attributable to the 2016 Plan—
including decreased voter engagement, diffyctaising money and attracting candidates,
and vote dilution—are of a different magrde than numerous réitgory actions that
courts have found toonstitute more thade minimisburdens on First Amendment rights.
See, e.g.Hines v. Gomez108 F.3d 265, 269 (9th CiL997) (filing of single “false
[disciplinary] charge infringed . . First Amendment right[s]")Crawford-El v. Britton
93 F.3d 813, 826 (D.CCir. 1996) (“[P]ecuniary losses . sustained in the form of the
costs of shipping . . . boxes and replacingttehg, though small, might well deter a
person of ordinary firmness. . from speaking again.”yacated on other ground§23
U.S. 574 (1998)Sloman v. Tadlogk21 F.3d 1462, 1470 (91@Gir. 1994) (holding that
factfinder could reasonably conclude that &geoofficer's “decisiondo issue a citation
and warnings to” a citizen expressing his political beliefs “chilled the political expression
of [the citizen] and his group”see also Anderspd60 U.S. at 792 @83) (finding that

plaintiff candidate was burdened by electilauv that made “[v]olunteers . . . more
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difficult to recruit and retain, media pulbtg and campaign contributions . . . more
difficult to secure, and voters . . . less intezdsn the campaign,” ewn in the absence of
evidence the candidate wouldviegprevailed in election).

Taken together, we find that Plaintiffsvidence establishd@bat the 2016 Plan’s
pro-Republican bias had the effect of chilling the political speech and associational rights
of individuals and entities that support noagrblican candidatesAnd we further find
that the 2016 Plan adversadyfected such individualsand entities’ First Amendment
rights by diluting the electoral speech gralver of voters who support non-Republican
candidates. Therefore, we find that Ritdfs’ evidence is mwme-than-adequate to
establish that the 2016 Plaardened their polital speech and associational rights.

3.

Like the burden requirement, the caima requirement derives from both First
Amendment retaliation and election regulatioses In retaliation cases, the causation
element not only requires a plaintiff to denstrate retaliatory intent, it also allows a
governmental actor to escapebiidy if the actor demonstras it would have taken the
challenged action “even itne absence of th@otected conduct.’'Mt. Healthy 429 U.S.
at 287;Hartman 547 U.S. at 260 (explang that a governmealk “action colored by
some degree of bad motive daest amount to @onstitutional tort if that action would
have been taken anyway”). Similarly, thendersoBurdick framework applied in

1113

election regulation cases requires that coudsess“the precise interests put forward by

the State as justifications for the burden imposed by its rule,’ taking into consideration

‘the extent to which those interests makaatessary to burden the plaintiff's rights.
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Burdick 504 U.S. at 434 (quotingnderson 460 U.S. at 789, antlashjian 479 U.S. at
213-14). Accordingly, under the causatiprong, a challenged districting plan that
burdens political speech andsaciational rights nonetheless passes First Amendment
muster if legitimate state interests, unrelaiedhe redistricting bodg intent to burden
the rights of supporters of a disfavorgdrty, justify the Hist Amendment burdens
imposed by the plan.

As explained above, the 2016 Plaordens First Amendment rights both by
chilling voters, candidates, and parties'rtjugpation in the political process and by
diluting the electoral power of supportersrain-Republican candidates. In evaluating
Plaintiffs’ claims under the Equal Protem Clause, we found that neither North
Carolina’s political geography nor any othegitenate redistricting objective justified the
2016 Plan’s subordination of the irgsts of non-Republican voterSee supréart 111.C.
And it is axiomatic that the government haslegitimate interest in “restrict[ing] the
speech of some elements of @ociety in order to enhanceetinelative voice of others.”
Buckley 424 U.S. at 48-49. Accordinglywe find that the General Assembly’s
discriminatory animus against non-Republicenters, candidates, and parties caused the
2016 Plan’s burdens on such voters, odauwgs, and parties’ political speech and
associational rights.

m——_

In sum, we find (1) that the 2016 Plan viiaiended to disfavor supporters of non-

Republican candidates based on those suppapessexpressions of political beliefs, (2)

that the 2016 Plan burdenedclusupporters’ political speech and associational rights,
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and (3) that a causal relatitmg existed between the Genlefgssembly’s discriminatory
motivation and the First Amendment burdeémposed by the 2016 Plan. Accordingly,
we conclude that the 2016 Plan violates the First Amendment.
V.
Finally, we turn to Common Clause Riaifs’ claims under Article | of the
Constitution. Common Caedlaintiffs assert the 2016 Plaims afoul otwo provisions
in Article I: Article |, secton 2, which provides that the tdse of Representatives shall
be composed of Members chosen . . . &y Beople,” and the Elections Clause, which
provides that “the Times, Places arManner of holding Elections for
Representatives, shall be prescribed in edtdie by the Legislature thereof; but the
Congress may at any time by Law make or ateth Regulations,” U.S. Const. art. |, 8
4, cl. 1. Although Common @ae Plaintiffs assert distinct claims under Article 1,
section 2 and the Elections Clause, fragniera records and Supreme Court doctrine
reveal that the two provisins are closely intertwined.
A.
Because the right to elect Repraséines to Congress “ar[ose] from the
Constitution itself,” the States have no “reselfver “sovereign” authority to adopt laws
or regulations governingongressional electiod®. Thornton 514 U.S. at 802-05¢. at

802 (“As Justice Story recognized, ‘the states can exercise no powers whatsoever, which

38 For this reason, Legislative Defemtisi characterization of congressional
redistricting as a “core sovereign function,” L&gfs.’ Br. 2, incorrectly states the law.
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exclusively spring out of #hexistence of the national ggmwment, whichhe constitution
does not delegate to them. . No state can say, that lias reserved, what it never
possessed.” (quoting Story, 1 Commentanasthe Constitution of the United States 8
627 (3d ed. 1858)). Rather, the Constitutiamé the Elections Clause in particular—
delegates to the States the power to imposrtain types of laws and regulations
governing congressional elections, inchgli laws or regulations establishing
congressional districtsld. at 802-05;see also Brown v. Sec’y of State of F&68 F.3d
1271, 1283 (11th Cir. 2012) (“[S]tates hathee delegated power under the Elections
Clause to create districts for congressionat&bns.”). But unless the Elections Clause
or another constitutional provision delegates to the Stdwesauthority to impose a
particular type of eleadn law or regulation, “such power does not exist. Thornton
514 U.S. at 805.

The plain language of the Elections Clagsafers on the States the authority to
regulate the “Times, Places, and Manner” of hajdtongressional elections. U.S. Const.
art. I, sec. 4. Duringhe Constitutional Convention, d&s Madison proded a list of
examples of the types of regtibns that would fawithin States’ athority to regulate
the “Times, Places, and Mannaf holding elections: “whethethe electors should vote
by ballot orviva voce should assemble at this placettwat place; should be divided into
districts or all meet at one place, sh[oudjtl vote for all the representatives; or all in a
district vote for a numberllatted to the district.” Debatesat 423-24. The Framers,
therefore, “understood the Elections (Hauwas a grant of authority to isspcedural

regulations” Thornton 514 U.S. at 833 (emphasis added).
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In accordance with thentent of the Framers, thBupreme Court has held that
“[tlhe Elections Clause gives States auityofto enact numerous requirements as to
procedureand safeguards which experience shavesnecessary in @er to enforce the
fundamental right involved.” Id. (emphasis added) (quotirgmiley v. Holm285 U.S.
355, 366 (1932)). Put diffendy, the Elections Clausempowers the States to
promulgate “regulations designed to ensura tklections are fair and honest and that
some sort of order rather than chaxcompanies the democratic processés.’at 834-

35 (emphasis added) (internal quma marks and alterations omitted).

The States’ broad, delegated power unitier Election Clause, however, is not
without limit. See, e.g.Cook v. Gralike 531 U.S. 510, 527 (2001) (Kennedy, J.
concurring) (“The Elections Clause thukelegates but limited power over federal
elections to the States.”ontano v. Lefkowitz575 F.2d 378, 385 (2d Cir. 1978)
(Friendly, J.) (Wesberrymakes clear that the apparénéadth of the power granted to
state legislatures by [the Electio@$ause], is not a carte blanche.”)n particular, “in
exercising their powers of supervision oveeatlons and in setting qualifications for
voters, the States may not infringpom basic constitutional protectionsKusper 414
U.S. at 56-57see also Tashjigrt79 U.S. at 217 (“The power to regulate the time, place,
and manner of elections does not justifythaut more, the abridgement of fundamental
rights.”). For example, inWesberry the Court held that the Elections Clause does not
“immunize state congressional apportionméws which debase a citizen’s right to
vote.” 376 U.S. at 7.Likewise, the Elections Claus#oes not serve “as a source of

power [for States] to dictate electoral outcontedavor or disfavor a class of candidates,
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or to evade important constitutional restraintsThornton 514 U.S. at 833-34. Put
differently, the States’ authority under the elections clause extenigsto “neutral
provisions as to the time, place, and manner of electio@alike, 531 U.S. at 527
(emphasis added).

B.

Under this precedent, weonclude that the 201@lan exceeds the General
Assembly’s delegated authoriynder the Elections Clauder three reasons: (1) the
Elections Clause did not empower State legisks to disfavor the interests of supporters
of a particular candidate or party in diag congressional districts; (2) the 2016 Plan’s
pro-Republican bias violeas other constitutional provisions, including the First
Amendment, the Equal Protemti Clause, and Article I, section 2; and (3) the 2016 Plan
represents an impermissible effto “dictate electoral outenes” and “disfavor a class of
candidates."Thornton 514 U.S. at 833-34.

1.

The Elections Clause wabke product of a vigoroudebate at the Constitutional
Convention among the delegates regardingetivr, and to what extent, to lodge
authority over the regulatioof congressional elections fDongress. On the one hand,
those who feared the power of the new feldgoaernment did not ws to give Congress
the ability to override state election réapions. For example, the Anti-Federalist
propagandist Federal Farmer argued tpktcing authority to promulgate election
regulations in the national government woaltbw Congress to dratlection laws that

favored particular representatives or viewpoin®ee Greenesupraat 1033. “[T]he
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general legislature may . . . eeitly so regulate elections s secure the choice of any
particular description of men.”ld. (quoting Letter from thd-ederal Farmer (Oct. 10,
1787),reprinted inOrigins of the House of Represatives: A Documentary Record 52,
53 (Bruce A. Ragsdale edl990)). Other Anti-Federalistsncluding P#&ick Henry,
expressed similar concerns about Congressipukating election regulations to favor a
particular group of candidates or their supportédsat 1036.

On the other hand, supporters obngressional control over state election
regulations—the position thatltimately prevailed—emphasd the risk that States
would refuse to hold elections, and theredtyp the federal government of power, or,
more relevant to the case at hand, ereettion regulations—including districting
plans—that would favor particular factiond=or example, James Madison argued that
“[wlhenever the State Ilggslatures had a favorite measure to carry, they would take care
so to mould their regulations as to fatioe candidates they shed to succeed.Debates
at 424. Likewise, a delegate at the Mabsmetts ratifying convention “warned that
‘when faction and party spirit run high,” a Istziture might take actions like ‘making an
unequal and partial division of the st into districts for the election of
representatives.” Ariz. State Le@.135 S. Ct. at 2672 (qting Theophilus Parsons in
Debate in Massachusetts Ryitiig Convention (16—17, 213a1788), in 2 The Founders’
Constitution 256 (P. Kurland & R. Lerner eds. 1987)).

Accordingly, although the Framers disagtess to whether, and to what extent,
the Elections Clause should empower Cosgite displace state election regulations, the

Framers agreed that, regiss of whether Congresstamed such authority, the
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Elections Clause should nempower legislative bodies—libey state or federal—to
impose election regulations thabuld favor or disfavor a pacular group of candidates
or voters. See Thornton514 U.S. at 833 47 (*“The constitution epressly provides that
the choice shall be by the qgde, which cuts off both from the general and state
Legislatures the power of so regulating the mofdelection, as to give the people of a
fair choice.” (quoting “The Republican,” Conctecut Courant (Hartford, Jan. 7, 1788), 1
Bailyn 710, 713)). To that epnthe Supreme Court has eagsly recognized that the
Elections Clause walntended to act as a safeguardainst manipulation of electoral
rules by politicians and factions the States to entrendhemselves or place their
interests over those of the electoratériz. State Leq.135 S. Ct. at 2672.

As explained above in drawing th2016 Plan, the Gwral Assembly
“manipulat[ed],”id., district lines in order to subaraite the interests of non-Republican
candidates and their supporters and entrenglulitiean candidateis power. The 2016
Plan, therefore, does not amount to a “neutr@réalike, 531 U.S. at 527pr “fair”
procedural regulationThornton 514 U.S. at 853put rather an effid to achieve an
impermissible substantive goal—providindpe Republican party with a “Partisan
Advantage,” Ex. 1007. Accordingly, the I Plan exceeds th&eneral Assembly’s
delegated authority under the Elections Clause.

2.

We further conclude that the 2016 P#afavoring of Repulican candidates and

their supporters and disfavoring of non-Republican candidates and their supporters

violates the Elections Clause by “infring[ingjoon basic constitutional protections.”
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Kusper 414 U.S. at 56-57. As explainedoab, the 2016 Plan violates the Equal
Protection Clause because ifleéets a successful, and unjustified, effort by the General
Assembly to subordinatthe interests of non-Republicanters and entrei Republican
Representatives in powerSee supraPart Ill. Additionally, as an intentional, and
successful, effort to burden the speech asgbe@ational rights of supporters of non-
Republican candidates, the 2016 Plaslates the First Amendmengee supr#art IV.

The 2016 Plan also violates Article I, seati2’s grant of authdy to “the People”
to elect their Representatives. The Feasndecision to vest the power to elect
Representatives in “the People” was—and is—significant. This feature differentiated the
House of Representatives from every otheefal government bodgt the time of the
Framing. It is “the only texial reference to ‘the Peopleéil the body ofthe original
Constitution and the only express, origin@xtual right of tle People to direct,
unmediated political participation in choogi officials in the national government.”
Richard H. PildesThe Constitution and Ritical Competition 30 Noval. REv. 253, 267
(2006). For example, at the @nSenators were elected the state legislatures. U.S.
Const. art. |, 8 3epealed byU.S. Const. amend. XVII.The President was and still is
elected through an intermediabedy—the Electoral CollegelU.S. Const. art. I, 8 1.
Only the House of Representatives wasaiy accountable to the People.

Article |, section 2 was a product ofetlso-called Great Compromise, which
resolved a bitter dispute between delegategarding whether representation in the
national legislature would be determined jpgpulation, with representatives directly

elected by the people, or would be amded equally among the States, with
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representatives elected by state legislatuBese Wesbern876 U.S. at 12-13. Under the
Great Compromise, the Senate represented the interests ofaths, $ach State was
awarded equal representation in that bodypd Senators were elected by state
legislatures. Id. at 13. By contrast, “[tjhe Hoasof Represen|t]ates, the Convention
agreed, was to represent the people as ihdlals, and on the basis of complete equality
for each voter.” Id. at 14. The House of Representasivtherefore, provided “a direct
link between the National Government ahé people of the United StatesThornton,
514 U.S. at 803.

The delegates at the Constitutional Cemvon decided to W& the House of
Representatives elected diredtly the People fotwo major reasons. First, the Framers
viewed popular election of atdst one branch of governmead an essential feature of a
government founded on demoaticaprinciples. James Madis explained, for example,
that “[a]s it is essential thberty that the government igeneral should have a common
interest with the peopleso it is particularly essentitliat the [House of Representatives]
should have an immediate mgndence on, and an intimate sympathy with, the people.”
The Federalist No. 52, at 295&ihes Madison). Other deglates at the constitutional
convention also emphasizetthe critical importance ofdirect popular election of
representatives in any republican form of governmeDebatesat 39 (reporting that
George Mason “argued strondtyr an election of the largdéranch by the people, stating
that “[i]t was to be the grand depositorytbé democratic principle of the government”);
id. at 167 (reporting that James Wilson stabed“considered the election of the first

branch by the people not only as the cornen&tbut as the foundation of the fabric: and
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that the difference between a mediatel ammediate election was immense”). Put
simply, Article I, Section 2 gives effect to tReamers’ belief that “[the true principle of

a republic is, that the people should cémevhom they pleage govern them.” Powell
395 U.S. at 540-41 (quoting Alexandétamilton in 2 Debate on the Federal
Constitution 257 (J. Elliot ed. 1876)).

The Framers also saw popular electiorRepresentatives as an important check
on the States’ powerSee, e.g.Debatesat 40 (reporting that James Wilson stated that:
“no government could long subsist without ttanfidence of the people. In a republican
Government, this confidence was peculiarly essential.All. interference between the
general and local government should dieviated as much as possible.iy), at 167
(reporting that Alexander Hamilih did not want state legisiakes to elect both chambers
of Congress, because “Statéluence . . . could not be tawatchfully guarded against”);
id. (reporting that Rufus King worried thath& Legislatures would constantly choose
men subservient to their own views as coné@dgb the general interest; and that they
might even devise modes of election that wiooé subversive of éhend in view”). In
sum, “the Framers, in perhaps their mospamiant contribution, @nceived of a Federal
Government directly responsible to the people, possessed of direct power over the people,
and chosen directlynot by States, but by the peapleThornton 514 U.S. at 821
(emphasis added).

The 2016 Plan’s invidious pasanship runs contrang the Constitution’s vesting
of the power to elect Representatvin “the People.” U.S. Canart. |, 8 2. To begin,

partisan gerrymanders, like the 2016 Plamlate “the core principle of republican
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government” preserved in Article |, Secti@r—"namely, that the voters should choose
their representatives, not the other way aroundriz. State Leg.135 S. Ct. at 2677
(internal quotation marks omitted). And bydaing supporters dRepublican candidates
over supporters of non-Republican candidathee, 2016 Plan “defeat[s] the principle
solemnly embodied in the Gite@ompromise” because it reflsca successful effort by
the General Assembly to “dratkie lines of congressional dists in such a way as to
give some voters a greater voice imoking a Congressman than othefd/ésberry 376
U.S. at 14.

Additionally, rather than having “‘an habal recollection of their dependence on
the people,” as the Framers intendédiz. State Leg.135 S. Ct. aR677 (quoting The
Federalist No. 57, at 320 (James Msadh)), partisan gerrymanders render
Representatives responsiveth® controlling faction of the State legislature that drew
their districts,Vieth 541 U.S. at 331-32 (Stevens,dissenting) (“The problem [with
partisan gerrymandering], simply put, is that the will of theoggaphers rather than the
will of the people will goverri). By rendeing Representatives responsive to the state
legislatures who drew their districts ratheartithe People, the 20B8an also upsets the
careful balance struck by the Framerghe Great Compromise by “interpos[ing]” the
General Assembly between North Caroliniansl their Representatives in CongreSee
Gralike, 531 U.S. at 527 (Kennedy., concurring) (“A State isot permitted to interpose

itself between the people and their Nationalv&ament as it seeks to do here.”).

“Neither the design of the Constitution nor souymmchciples of representative government
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are consistent with the righir power of a State to interfe with the direct line of
accountability between the National Legisire and the people who elect itd. at 528.
3.

Finally, the 2016 Plan amounts to a sucadssifort by the General Assembly to
“disfavor a class of candidates” and “dictate electoral outcomBsdrnton 514 U.S. at
833-34. InCook v. Gralike531 U.S. 510 (2001), the Cowonsidered an amendment to
a state constitution that “instruct/ed]’aéh member of the state’s congressional
delegation “to use all of his or her delesgh powers to pass the Congressional Term
Limits Amendment,”id. at 514 (majority op.). To adnce that goal, the amendment
further provided that “the statente’ISREGARDED VOTERS’ INSTRUCTION ON
TERM LIMITS’ be printed on t primary and general [election] ballots adjacent to the
name of a[n incumbent] Senator or Repregemavho fails to take any of one of eight
[enumerated] legislative acts in qqut of the proposed amendmentld. And the
amendment further required that primary andegeal election ballots expressly indicate if
a nonincumbent candidate “DECLEBD TO PLEDGE TO SUPPORT TERM
LIMITS.” Id. at 514-15.

The Court concluded that the amendnedeeded the statesgithority under the
Elections Clause. Id. at 524—-27. In reaching this cdumsion, the Court reaffirmed that
because the Elections Clause constitutes the States’ sole swufeethority over

7k

congressional elections,” “the States may ratguthe incidents of such elections only
within the exclusive delegation of wer under the Elections Clauselfd. at 522—-23

(emphasis added). The Court concludbeé amendment exceeded that delegated
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authority for two principal reass. First, the amendment waainly designed to favor
candidates who are willing taugport the particular form aerm limits amendment set
forth in its text and to disfavor those wiedher oppose termniits entirely or would
prefer a different proposal.ld. at 523—-25. Second, the plagent of the “pejorative” or
“negative” labels next to candidates wbpposed the term limits amendment on the
ballot “handicap[ped] [such] candidates ‘Hte most crucial stage in the election
process—the instant befottee vote is cast.”ld. at 524-25 (quotindnderson v. Martin
375 U.S. 399, 402 (1964)). By “handicpiplg]” candidates who ggosed the term limits
amendment, the state constitui@l amendment represented ‘attempt[t] to ‘dictate

m

election outcomes,” which fsply is not authorized byhe Elections Clause.”ld. at
524, 526 (quoting hornton 514 U.S. at 833-34)ee alscChamness v. Bowenr22 F.3d
1110, 1121 (9th Cir. 2013#xplaining that, undeéralike, the Elections Clause prohibits
state election regulations thadictate political outcomes or invidiously discriminate
against a class of candidatesBrown 668 F.3d at 1284 (exptang that the Elections
Clause, as interpreted Thorntonand Gralike, does not authorize a state legislature to
enact an election regulatiotmeant to prevent or severely cripple the election of
particular candidates”).

Like the state constitutiohaamendment at issue iralike, the Partisan
Advantage criterion—and the record evidemegarding Represeniee Lewis, Senator
Rucho, and Dr. Hofeller's implementationtbft criterion in dramg the 2016 Plarsee

supraParts 1.B.2, lll.A.2—establishes that thelB0Plan was intendet disfavor non-

Republican candidates and supporters soich candidates and favor Republican
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candidates and their supportersndAlike the constitutional amendment@ralike, the
General Assembly’s express intent to drawredistricting plan that would elect a
congressional delegation composed of 1@uRécans and 3 Democrats—coupled with
the fact that the 2016 election under thd@®lan yielded a congressional delegation
with the intended composition—demonstsatthat the 2016Plan amounted to a
successfutattempt[] to ‘dictateelection outcomes.'Gralike, 531 U.S. at 526 (quoting
Thornton 514 U.S. at 833-34). Accordinglthe 2016 Plan’s demonstrated partisan
favoritism “simply is not authorizeldy the Elections Clausefd.
VI.

Having concluded that the 2016 Plamlates the Equal Protection Clause, the
First Amendment, and Article | of th€onstitution, we now must determine the
appropriate remedy. Abseninusual circumstances, “du@s where an impending
election is imminent and a State’s electimachinery is already in progress,” courts
should take “appropriate actiom insure that no furtheredtions are conducted under the
invalid plan.” Reynolds 377 U.S. at 585.As the 2018 general election remains many
months away and the 2018etion cycle has not yet forihabegun, we find no such
circumstances exist. Accordingly, wej@n Defendants from awlucting any further
elections using the 2016 Plan.

As to the drawing of a remedial plaas a general rule, once a federal court
concludes that a state distimgy plan violates the Constttan or federal law, it should
“afford a reasonable opportunifyr the legislature to meebnstitutional requirements by

adopting a substitute measure ratien for the federal court tievise . . . its own plan.”
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Wise v. Lipscomb437 U.S. 535, 540 (1978). Thisase presents an exceptional
circumstance, however: the General Assenalsicted the 2016 Plan after another panel
of this Court invalidagd the 2011 Plan asracial gerrymanderHarris, 159 F. Supp. 3d
at 627. When a court finds a remedial nising plan also vidtes the Constitution,
courts generally do not affd a legislature a second ité-at-the-apple” to enact a
constitutionally compliant planSee Chapman v. Meje420 U.S. 1, 271975) (holding
that if a state fails to enact “a constitutionadiyceptable” remedial districting plan, “the
responsibility falls on the District Court”Reynolds 377 U.S. at 586 (holding that a
district court “acted in a most properdanommendable manneby imposing its own
remedial districting plan, after the districiwt concluded that the remedial plan adopted
by state legislature failed tomedy constitutional violation).

We nevertheless conclude that the Gahéssembly is entitled to a second
opportunity to draw a cotitutional congressional districting plan. Although the
Supreme Court had recognizddat partisan gerrymander&re incompatible with
democratic principles,Ariz. State Leg.135 S. Ct. at 2658 (internal quotation marks and
alterations omitted), and that partisan germydeing claims were justiciable under the
Equal Protection ClausdBandemer 479 U.S. at 123 (plulity op.), at the time the
General Assembly drew the ZDPlan, the Court had not dslighed a legal standard for
adjudicating partisan gerrymandering claims. such circumstancesve decline to pre-
empt the legislature’s primary roleiiedistricting and reapportionment.

In providing the General Assembly wituch an oppdunity, we also recognize

that North Carolina voters have beenpued of a constitutional congressional
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districting plan for the better part of tdecade. The Constitutientitles those voters a
remedy that “so far as possible eliminate[s] the discriminatory effects of the past as well
as bar[s] like discrimination in the futurelouisiana v. United State880 U.S. 145, 154
(1965). Enacting new congressiodatricts as quickly as posée will, at least partially,
remedy the discriminatory effects of thelBOPlan by giving elected legislators an
incentive to “focus on repsenting the interests of the constituents in their new
districts—rather than the districts wkeld constituted unconstitutional [partisan]
gerrymanders.”Covington v. North Carolina- F. Supp. 3d. --, 2017 WL 4162335, No.
15-cv-399 (M.D.N.C. Sept. 192017). That considerati—coupled with the fast
approaching deadline for candidates to filecompete in the @8 election and our
obligation to reviewany remedial plan to ensure that it remedies the constitutional
violation and is not otherwas*“legally unacceptable McGhee v. Granville Cty., N.C.
860 F.2d 110, 115 (4th Cir988)—counsels in favor of allowing the General Assembly
a shorter window to remedy the constitution@lation. Accordngly, the General
Assembly will have until 5 p.m. on January 24120to enact a remedial districting plan.
That deadline will allow th&eneral Assembly two weeks tivaw a remedial plan, the
amount of time state law affords the Genekabembly to draw remedial districting
plans. N.C. Gen. Stat. § 120-2.4(a).

No later than 5 p.m. on January 29, 20t@, State shall file with the Court any
enacted proposed remedial plan, along with:

1. transcripts of all committee hearings and floor debates related to the
proposed remedial plan;
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2. the “stat pack” for t proposed remedial plan;

3. a description of the process the General Assembly, and any
constituent committees or membd#nsreof, followed in drawing and
enacting the proposed remediaampl including, without limitation,
the identity of all participantmvolved in the process;

4. any alternative plans considdr by the GenelaAssembly, any
constituent committee responsible trawing the remedial plan, or
the leadership of théeneral Assembly or any such committee; and

5. the criteria the General Assbly, any constitant committee
responsible for drawing the remedm@hn, and the leadership of the
General Assembly or any sudommittee appliedn drawing the
proposed remedial plan, includingjthout limitation, any criteria
related to partisanship, the usepalitical data, orthe protection of
incumbents.

No later than 5 p.m. on February 5, 201&ififfs and other interested parties may file
objections to any enacted proposed remepiah and submit an alternative remedial
plan. No later than 5 p.m. on February 2018, Defendants may file responses to any
such objections.

Given the fast-approaching candidate-filingdkne, we furthefind it appropriate
to take steps to ensure the éignavailability of an alternata’remedial plan for use in the
event the General Assemhdipes not enact a remedial planenacts a plan that fails to
remedy the constitutional violatiar is otherwise legally unacdable. To that end, we
intend to appoint in short der a Special Master pursuant to Federal Rule of Civil
Procedure 53 to assist the Court iawiing an alternative remedial plafRodriguez v.
Pataki 207 F. Supp. 2d 123, 1Z5.D.N.Y. 2002) (“[T]he ‘eleveth hour’ is upon us, if
indeed it has not already passed. It is tloeeehecessary for this Ga to prepare for the

possibility that this Court wilbe required to adopt an apprigpe redistricting plan.”).
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Accordingly, we direct the parties to conterd file no later than January 16, 2018, a list
of three qualified and mutuallgcceptable candidates to seageSpecial Master. In the
event the parties fail tagree as to a list of candidatése Court may identify a special

master without input from the parties.

SO ORDERED
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OSTEEN, JR., District Judge, concuagiin part and dissenting in part:

I concur with the well-reasoned opiniohthe majority that Plaintiffs have
met their burden of proving a prima faciafEsan gerrymandering claim under the Equal
Protection Clause of the Foeenth Amendment. Plaintiffs %@ shown both an intent to
subordinate the interests admRepublican voters and esiich Republican candidates in
power, all with the effect of controlling elec& outcomes to continue a 10-3 Republican
control of Congressional seats. However, iefkeg with the standd established by the
Supreme Court for racial gerrymandering claims, | would require Plaintiffs to prove that
partisanship was the predorait factor motivating the Gerad Assembly’s decision to
draw the 2016 Plan as it diBecause | agree that Plaintiffs met their burden, and also
agree that Defendants have not justified éffects of the 2016 Plan, | concur with the
majority’s conclusion thahe Plan violates the Equal Protection Clause.

| also join the majority’sconclusion that Plaintiffs have shown that the 2016 Plan
violates Article I, Sections and 4 of the United States Cdaitigion by proving that the
drawers of the Plan intendleto dictate and preordain election outcomes. However,
assuming that partisan gerrymandering claangsjusticiable under the First Amendment,
| am unconvinced that Plaintiffs have prowveminjury to their Fist Amendment rights,
and dissent from the majority’sonclusion that the 201®lan violates the First
Amendment.

Before turning to my analysis of theatchs in this case, Write to express my
concerns with these claims generally. If vagfion a blank slate, | watd rely solely upon

Article | to grant relief to Plaintiffs. In mgpinion, Article I, Sectns 2 and 4 set a clear
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limit on unconstitutional politicalgerrymandering: when thkegislature, through its
redistricting plan, controls the outcome oéthlection, whether as a result of partisan
consideration or another fact the plan is unconstitutional. Beyond a prohibition on
dictating the outcome of aglection, which protects theght of the people granted in
Article I, Section 2, | would not find thedBstitution provides adddnal protection to the
voting strength of members @& political party or group s@as to prohibit partisan
considerations in redistricting.

Subject to regulation by Congresge2 U.S.C. 8§ 2, the&onstitution delegates
redistricting power for federal elections to the States and their legisléturegislative
action is a political process, and issues assied by those legitilee bodies affecting
constitutional questions — redistrictingsecond AmendmentfFirst Amendment,
abortion, and the like — are inherently igo&l in nature. As the plurality iDavis v.

Bandemerobserved, “[iJt would badle . . . to contend that any political consideration

39 In North Carolina, redistricting ig€onducted by the Geral Assembly, a
partisan body, consistenitivthe Constitution. As Chief Justice Roberts explains:

States have “broad povgeto determine the oditions under which the
right of suffrage may be exercisedarrington v. Rash380 U.S. 89, 91,
85 S.Ct. 775, 13 L.Edd2675 (1965) (internajuotation marks omitted¥ee
alsoArizonganteat  US.,at - 133 S.Ct. at 2257-59. And
“[e]ach State has the power prescribe the qualifit®@ns of its officers and
the manner in which theghall be chosen.Boyd v. Nebraska ex rel.
Thayer 143 U.S. 135, 161, 12 S.G75, 36 L.Ed. 103 (1892). Drawing
lines for congressional districts ikkewise “primarily the duty and
responsibility of the StatePerry v. Perezb65 U.S. |, 132 S.Ct.
934, 940, 181 L.Ed.2d 900 (2012) (pmuriam) (internal quotation marks
omitted).

Shelby County v. Holdgb70 U.S. 529, , 133 S. Ct. 2612, 2623 (2013).
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taken into account in fashionirggreapportionment plan is sufficient to invalidate it. . . .
Politics and political considerations are inggpée from districting and apportionment.”
Davis v. Bandeme#78 U.S. 109, 128 (1986) (pluralipp.) (citations omitted) (quoting
Gaffney v. Cummings412 U.S. 735, 752 (1973)). Althoughandemerhas been
abrogated to some degresee Common Cause v. Ruch@a40 F. Supp. 3d 376, 387
(M.D.N.C. 2017) (per auam), this observation remains true today.

Previously in this case, we held tlla¢ partisan gerrymandering claims presented
here were justiciable undére Equal Protection Claussge id.at 389, and | agree with
that conclusion for the reasons describetthenmemorandum opinioVhile the majority
opinion presents adtbnal, logical, and compelling arnyais of applicable cases and
precedent, | continue to have fundamértancerns over the application of Equal
Protection and First Amendment priplas to partisan gerrymandering.

The Elections Clause limits partisan comsations in redistricting by prohibiting
action that dictates electionstdts. Analysis of partisagerrymandering claims under the
Equal Protection Clause and the First Awmh@ent attempt to set a limit on partisan
advantage somewhere betwegooétically neutral redistrichg and the Elections Clause
prohibition of dictating election results, anit | am not convinced is required by those
constitutional provisions. If there should hdditional limits on partisan consideration
beyond those of Article I, the Constitution prbes the people of this State with the
additional power to “seek relief from Congressiich can make or alter the regulations
prescribed by the legislature. And the Cdosbn gives them another means of change.

They can follow thelead of the reformers who am passage of the Seventeenth
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Amendment.”Ariz. State Legislature v. Arizndep. Redistricting Comm'n___ U.S.
__, 135 S. Ct. 2652, 2692 (B)1(Roberts, C.J., dissentind@artisan advantage is a
part of all legislative action. Remediesxist for legislative overreach, even in
reapportionment, so long ake voters, and not the legislature, are controlling the
outcomes of elections.

Nevertheless, | agree that, absentoati@ry ruling from the Supreme Court,
partisan gerrymandering claims are justictabhder the Equal Protection Clause, and so
the court is obliged to articulate a standandddjudication. Having found that Plaintiffs
have met that standard in this case, | joi@ majority opinionin finding an Equal
Protection violation.

l. Equal Protection

Both the majority opinion and the Supreme Court have spoken of evaluating Equal

Protection claims in political ggymandering cases in terms af‘'discriminatory intent.”

As Justice Kennedy noted Vieth “[a] determination that gerrymander violates the law
must rest . . . on a conclusion that [politiad§ssifications, though gerally permissible,

were applied in an invidiousanner or in a way unrelatéd any legitimate legislative
objective.” Vieth v. Jubelirer 541 U.S. 267, 307 (Kendg, J., concurring in the
judgment);see also Gaffney#12 U.S. at 751 (“A districtinglan may create . . . districts
[that are] invidiously discrinmatory because they are eoygd ‘t0 minimize or cancel

out the voting strength of racial or politicaements of the votingopulation.™ (quoting
Fortson v. Dorsey379 U.S. 433, 439 (1965))). Determining, then, whether a legislative
redistricting body’s partisarconsiderations amount to anvidiously discriminatory
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intent is critical to determining whether thkan it produces violates the Equal Protection
Clause.

Under the intent prongl.eague Plaintiffs claim #t the Republican-led state
legislature enacted the 20Han “with the aim of disdvantaging one party’s (and
favoring the other party’s) voters and candidates.” (League of Women Voters PIs.’ Post-
Trial Br. 9, Nov. 6, 2017ECF No. 113.) The aim of ¢hPlan, as alleged by Common
Cause Plaintiffs, was to “achieve a partiggal.” (Common CausPls.” Post-Trial Br.
(*Common Cause Br.”) 7, Nov. 6, 2017, EQlo. 116.) Stating the obvious, the alleged
discriminatory intent was anffert to gain partisan advaee; that is, the Republican
majority sought to draw districts to elect radRepublican representatives, which in turn
would disadvantage Democratic voters. In min@gm, discriminatoryintent and partisan
advantage are two sides ofetlsame coin, that is, the political process. As a general
proposition, the political process is one which one side seskto gain political
advantage over the opposing padr issue. It is difficultto conceive of any political
Issue, including redistricting, where oppossides would not possesae intent to gain
partisan advantage and therdimpld some form of discriminatp intent as that term is
used in this case.

The Court has recognized many times mlisiicting and apporinment cases that
some degree of partisanship and politicalsideration is constitugnally permissible in
a redistricting process undaken by partisan actorSee, e.g.Hunt v. Cromartie 526
U.S. 541, 551 (1999§“Our prior decisions have made clear that a jurisdiction may

engage in constitutional political gerrymandgrireven if it so hapens that the most
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loyal Democrats happen to be blacknixerats and even if the State wemnsciousof
that fact.”); Miller v. Johnson 515 U.S. 900, 914 (1995) (“|&districting in most cases
will implicate a political calculus inwhich various interests compete for
recognition . . . .”);Gaffney 412 U.S. at 753 (“Politics and political considerations are
inseparable from districting and apportionmentsge also Cooper v. Hartis ~ U.S.
137 S. Ct. 14551488 (2017) (Alito, J., concung in the judgment in part and
dissenting in part) (recognizing the constiuatlity of at least some amount of political
gerrymandering) Whitford v. Gill 218 F. Supp. 3d 837, 9335 (W.D. Wis. 2016)
(Griesbach, J., dissenting) (collecting casappeal docketedl37 S. Ct. 2289 (2017).
And Congress, though it could presumablytadimit partisan gegymandering under its
Article |, Section 4 authorityhas chosen only to require single-member distrigee?2
U.S.C. § 2c.

| do not find, thereforethat the Constitution forbgla political body from taking
into account partisan consid@#ons, and indeed partisalvantage, when producing a
redistricting plan. A plaintiff satisfies the oaty’s intent requiement “by introducing
evidence establishing that the stag¢districting body acted witdin intent to ‘subordinate
adherents of one political party and entreachval party in power.” (Maj. Op. at 86
(quotingAriz. State Legislaturel35 S. Ct. at 2658).) Becausknd that this standard of
intent sweeps more broadly than requiredh®/Equal Protection Clause, | am unable to
agree with the intent prong ofegimajority’s three-prong test.

Rather, | would require Plaintiffs to protat this intent predominated over other

considerations in the resdricting process. Although[l]legislation is frequently
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multipurposed,Vill. of Arlington Heights vMetro. Hous. Dev. Corp429 U.S. 252, 265
n.11 (1977), the Supreme Court has expyessdld that courts are equipped, in the
particular context of redistricting legislan, to discern whether one consideration
predominated over othersee Miller 515 U.S. at 915-16 (holding, in the context of
racial gerrymandering cases, that plaintifisist prove that “race was the predominant
factor motivating the legislature’s decisiongiace a significant number of voters within
or without a particular district”). | see no reasto believe that courts are not just as well
equipped to determine whether patisconsiderations predominatédn my view, this
level of intent equals the “invidious” appditon of political classifications required for
Plaintiffs to prove the first prong of their prima facie case.

Under this standard, Plaintiffs must shthat the redistricting body “subordinated
traditional [neutral] districting principlesincluding but not limitd to compactness,
contiguity, and respect for polial subdivisions or communiselefined by actual shared
interests,” to political considerationSee id.at 916. The majority’s opinion details at
length the facts and circumstances surrountie enactment of 2016 Plan, which do not

need repeating heresée, e.g.Maj. Op. at Part I.C, Ill.A.2-3, 11l.C.) Suffice it to say that

40 In Vieth the appellants’ proposed predoarh motivation test would have
been satisfied whefpartisan advantage was theegominant motivation behind the
entire statewide plan.Vieth 541 U.S. at 285 (pluralitpp.) (emphasis removed). In
rejecting that test, theVieth plurality emphasized thdlifficulties in evaluating
predominance on a statewide basis versus #taatiby-district basis required for racial
gerrymandering claimdd. at 285. Plaintiffs here change the 2016 Plan on both a
statewide and district-by-district basis. In either evaluation, | find that Plaintiffs have
proven that partisan considerations predominated.
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there is ample evidende the record to find that Plaiffs have met this burden. In
particular, Dr. Hofeller's and legislativd®efendants’ statements and the lack of
transparency and public partiafpon in the map drawing peess invite this conclusion.
For example, Dr. Hofelleadmitted that he sought “to minimize the number of
districts in which Democrats would have @pportunity to elect ®emocratic candidate”
under the 2011 PlanSéeDep. of Thomas B. Hofelle(‘Hofeller Dep.”) 127:19-22,
Jan. 24, 2017, ECF Nos. 101-34,0-1.) Past voting behaviafas used to draw the maps.
(See idat 132:22-134:13, 159:206Q:12.) After the 2011 Plawas enjoined due to two
unconstitutionally racially gerrpandered districts, Dr. Hofetlavas instructed to draw
new maps that would maintain the exigti partisan makeup of the congressional
delegation achieved under the racially gerrymandered plan: ten Republicans and three
Democrats. $ee idat 175:19-23, 188:5-02.) Dr. Hofeller begato work on the 2016
Plan on his personal computer after recgvverbal instructions from Representative
Lewis, without comment or participan from the public and without written
instructions. $ee id.at 71:6—-73:15, 128-130:9; Dep. of RepDavid Lewis (“Lewis
Dep.”) 44:12-24, 46:1-4, 73:19-22, 105:1061, Jan. 26, 2017, ECF Nos. 101-33,
108-3, 110-3, 110-4.) He continued work thve Plan at his homevith Representative
Lewis and Senator Rucho, operating undeal directions. (Lewis Dep. 48:19-49:7,
60:1-13; Dep. of Sen. Robdrucho (“Rucho Dep.”) 169:21170:17, Jan. 25, 2017, ECF
Nos. 101-32, 110-5.) Dr. Hofeller then peaged the maps to Representative Lewis in
“near-final” versions that Repsentative Lewis intended smbmit to the legislature for

adoption. (Lewis. Dep. 77:7-20.) In tlsebsequent committee meeting discussing the
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2016 Plan, Representative Lewnoted that “the goal is to elect 10 Republicans and 3
Democrats.” (Ex. 1005, at 62:18-19.) Commsefnom the one public hearing held and
written comments solicited and received via the committee’s website were not shared
with Dr. Hofeller. (Ex. 1004; Rucho Dep. 55%6:13.) The official criteria for the 2016
Plan, which included neutral paiples as well as partisaniteria, were not adopted until
after the maps were mostly completéex. 1007; Hofeller Dep. 177:9-21.)

In determining whether partisan consatesn predominated, intent may be proven
by both direct and mumstantial evidenceMiller, 515 U.S. at 916. In this case, the
evidence that partisan consrdtion predominated is suastial, including the limited
access to mapping information provided tbh legislators and a stated intent of
maintaining the current partisan advantajel0—3. In short, while Dr. Hofeller, under
the direction of Senator Ruclamd Representative Lewis, coresied neutral principles to
some extent, see, e.qg. Hofeller Dep. 174:10-25), ¢h evidence shosv that these
considerations were secongdo Defendants’ primary goaif entrenching Republican
candidates in power by dictating the outcashelections held under the 2016 Plan.

I concur with the sections of the majp opinion addressing the effects and
justification prongs of its three-part teshdajoin the majority inholding that the 2016

Plan violates Plaintiffs’ rightander the Equal Protection Clause.
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[, First Amendment

Assuming that partisan gerrymanderingiis are justiciable under the First
Amendment! | find that the majority’s adopted tesbuld in effect foreclose all partisan
considerations in the redistting process — a result | aonable to conclude that the
First Amendment requires — and would allovdness for an injury @t Plaintiffs have
not proven rises to a cditstional level. Therefore, | respectfully dissent.

No one disputes that éhFirst Amendment protectgolitical expression and
associationSee, e.g.Citizens United v. Fed. Election Comm5%68 U.S. 310, 339-40
(2010);Buckley v. Valeod24 U.S. 1, 15 (1976) (perrzam). But as another court aptly
noted in rejecting plaintiffs’ claim thathe inability to elect a preferred candidate
burdened their political expssion, “[p]laintiffs are every bit as free under the new
[redistricting] plan to run for office, expss their political views, endorse and campaign
for their favorite candidates, vote, or othesvinfluence the pdical process through
their expression.Radogno v. lll. State Bd. of Electigrido. 1:11-CV-04884, 2011 WL
5025251, at *7 (N.D. lll. Oc 21, 2011) (second altei@n in original) (quotingKidd v.

Cox No. 1:06-CV-0997-BBM, 2008VL 1341302, at *17 (N.DGa. May 16, 2006)). As

41 As we recognized, “theplintered opinions iBandemerandVieth stand for, at
a minimum, [that] Fourteenth Amendnerpartisan gerrymandering claims are
justiciable[.]” Common Cause240 F. Supp. at 387But the justi@ability (or
nonjusticiability) of a claim under one legaktiry does not necessitate the same result
under anotheiSee Baker v. Cayi869 U.S. 186, 209-11 (196Although “nohing in the
Court’s splintered opinions ixieth rendered nonjusticiable a&ihtiffs’ First Amendment
claims[,]” Common Cause240 F. Supp. 3d at 389, the Court has neither expressly ruled
in this area, which remains unsettled at best.
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the Radognocourt explained, “[ijt may verwell be that Plaintiffs’ ability tasuccessfully
electtheir preferred candidate Imirdened by the redistricting plan, but that has nothing
to do with their Fist Amendment rights.Id. (citing Washington v. Finlay664 F.2d 913,
927-28 (4th Cir. 1981)).

Plaintiffs are likewise free under the 20P8an to “field candidates for office,
participate in campaigns, vote for their gneéd candidate, or otherwise associate with
others for the advancement of common political belidfs.”(quoting Kidd, 2006 WL
1341302, at *17). The fathat some Plaintiffs testifteabout difficulties involving voter
outreach, fundraising, andandidate recruitmentsé¢e, e.g.Dep. of Elizabeth Evans
16:4-9, Apr. 7, 2017, BENo. 101-7; Dep. of John Quinn, Il 39:1-3, Apr. 10, 2017,
ECF No. 101-22), fails to perside me that the 2016 Plaibjectively chilled the speech
and associational rights of the citizens Mbrth Carolina so as to prove a First
Amendment violatiorf?

Justice Kennedy, suggesting Wieth that the First Amendment may be an
applicable vehicle for addressing partiggrrymandering claims, proposed that such an
analysis should ask “whethgolitical classifications weraised to burden a group’s

representational rights.Vieth 541 U.S. at 314-15 (Kenty J., concurring in the

421t should also be notedahthe “concept of a ‘chillingffect’ is associated with
the doctrine of overbreadth, and describesdituation where persons whose expression
Is protected are deterred from exercisingrthights by the existence of an overly broad
statute regulating speectKidd, 2006 WL 1341302, at *18.12 (citation omitted)see
New York v. Ferbed58 U.S. 747, 772 & n.27 (1982). WhPlaintiffs and other citizens
may feel a sense of disillusionment toward golitical process due to the 2016 Plan, this
differs from fear of enforcement due to ‘@verly broad statute regulating speech.”
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judgment). TheVieth plurality rejected this proposhkecause “a First Amendment claim,
if it were sustained, would render unlawfil consideration of gddical affiliation in
districting, just as it renders unlawfail consideration of politicaffiliation in hiring for
non-policy-level government jobsld. at 294 (plurality op.). Common Cause Plaintiffs
essentially agree, arguing that strict sciutis triggered once a plaintiff shows that a
redistricting body intended foa plan to discriminate aget a certain set of voters.
(Common Cause Br. 5-8.) The majoritglopts an intermediate scrutiny standard
requiring the showing of a concrete burdenptditical speech or associational rights.
(Maj. Op. at 162—-63.However, in practice, find the result to béndistinguishable, for
partisan consideration in a political processrnisattempt to creame sort of political
advantage for the supporters of a candidatgadly. This advantageecessarily comes at
the expense of or burden to the other.

As explained above, Congress has declined to expressly limit partisan
gerrymandering by statutesee 2 U.S.C. § 2c, and the Court's cases accepting or
tolerating some amount of pisan consideration are marsge, e.g.Cromartie 526 U.S.
at 551;Miller, 515 U.S. at 914Gaffney 412 U.S. at 753see also Harris_ U.S.
__,137 S. Ct. at 188Alito, J., concurringn the judgment in p& and dissenting in
part); Whitford, 218 F. Supp. 3d at 934-35 (Griesbach, J., disggn(collecting cases).

It might be desirable for a host of policy reasons to remove partisan considerations from
the redistricting process. But | am unablectmclude that the First Amendment requires
it, or that Plaintiffs here k& proven violations of theispeech or associational rights

under the First Amendment.
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[11. Articlel, Sections 2 and 4

| agree with the majority’sonclusion that the 2016d amounts to a successful
attempt to dictate election owotmes. | join in themajority’s opinion as to Article I,
Sections 2 and 4 to the extennsistent with the discussion abd\te.specifically join in
the analysis and holding in Part V.B.3. | diffslightly from the majaty in that | do not
find that the Elections Clause completelylpbits State legislatures from disfavoring a
particular partySee Brown v. Sec’y of State of F@68 F.3d 1271, 1284 & n.10 (11th
Cir. 2012) (rejecting the prohibition of allgelations influencinglection outcomes and
instead reading the cases as prohibitingeStétom attempting “to prevent or severely
cripple the election of particular candidates”).

“[T]he people should choose whothey please to govern them.U.S. Term
Limits, Inc. v. Thornton514 U.S. 779783 (1995) (quoting?owell v. McCormack395
U.S. 486, 547 (1969)). In this case, the ledigle, not the people, dictated the outcome
when the districts were drawn, and Defendaiatge presented no spicifacts to support
a finding that the election results were duamnything other than the maps being drawn
to reach a specific result. Geaksuggestions of other facsopossibly contributing to the
election results such as fundraising disjes, voter turnout, the quality of the

candidates, and unforeseemdiate circumstancessdge, e.g.Legislative Defs.” Post-

43 Both Cook v. Gralike 531 U.S. 510 (2001), and.S. Term Limits, Inc. v.
Thornton 514 U.S. 779 (1995), dealt with objeely identifiable facts that dictated
election outcomes: the candidate’s stance lafasled on the ballogr the candidate was
not allowed on the ballot. Determining whet partisan considations dictated the
outcome of an election may necessarilyuiee a more complex factual analysis.
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Trial Br. 10-11, Nov. 6, 2017 ECF No. 115; Leg. Defs.’ Bposed Findings of Fact and
Conclusions of Law 67, Nov. 6, 2017, EG. 114), are insufficiento establish that
something other than partisaonsideration dictated the elemn results across the State.
V. Remedy

| agree that the General Assemblyeigtitied to a second opganity to draw a
constitutional congressional disfiing plan. As noted in ltb the majority opinion and
this opinion, the adjudication of partisgerrymandering claims against a redistricting
plan is a developing area of law, and @eneral Assembly should have the opportunity
to remedy its plan under the standards sghfm the majority opinion. While there is
merit to the majority’s procederin identifying a Special Masst at this juncture, | would
not appoint a Special Masteliqrto the General Assemblyimsatisfactory enactment of
a remedial plan. | am not convincedyaduties exist at this time for which an
appointment is appropriate, nor do | beli¢vere is an exceptional condition or any post-
trial matter yet presented whicannot be effectively and timely addressed by the court.

SeeFed. R. Civ. P. 53.
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