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MEMORANDUM OPINION AND O RDER DENYING LEGISLATIVE
DEFENDANTS' EMERGENCY MOTION TO STAY

PER CURIAM:

In a memorandum opinion and order erdedanuary 9, 2018He “Order”), this
Court held that North Caroline2016 Congressional Redistimg Plan (the “2016 Plan”)
constitutes an unconstitutional partisan gernyd®a in violation ofthe Equal Protection
Clause of the FourteentAmendment, the First Amendmt, and Article | of the
Constitution. Common Cause v. Rucf@ommon Cause)ll--- F. Supp. 3d ---, 2018 WL
341658 (M.D.N.C. Jan. 9, 2018 Before the Court is a motion (the “Motion”) by only
the Legislative Defendaritsn this matter—four Replican members of the North
Carolina General Assembly—to stay this G@auOrder pending Supreme Court review.
Leg. Defs.” Emerg. Mot. to &y Pending S. Ct. Rev. & Reeggt for Exp. Rul'g, Jan. 11,

2018, ECF No. 119. Neither the StateNdrth Carolina nor any of the State Board

! Legislative Defendants in both actioase Robert A. Rucho, in his official
capacity as Chairman of tidorth Carolina Senate Redisting Committee for the 2016
Extra Session and Co-Chairman of the 20bét Select Committee on Congressional
Redistricting; David R. Lewis, in his offici@lapacity as Chairmaof the North Carolina
House of Representatives Redistrictingm@aittee for the 201@&xtra Session and Co-
Chairman of the 2016 Joiigelect Committee on Congressional Redistricting; Timothy
K. Moore, in his official capacity asSpeaker of the Ndrt Carolina House of
Representatives; and Philip E. Berger, indfficial capacity as President Pro Tempore
of the North Carolina Senatd?laintiffs also name as defgants A. Grant Whitney, Jr.,
in his official capacity as Chairman andtiag on behalf of the North Carolina State
Board of Elections (“Whitney”); the Nth Carolina State Board of Elections
(collectively, with Whitney, the “State Board Defeants”); and the State of North
Carolina (collectively, with the Staioard Defendants, “State Defendants”).



Defendants have sought an emergency stégr has the State of North Carolina or the
State Board Defendants appealed @usirt's Order to the Supreme Court.

After careful consideration of Legisiee Defendants’ arguments, we conclude
that Legislative Defendants have failed et their “heavy kmden” in seeking the
“extraordinary relief” of staying this Court’s ordeHarris v. McCrory, No. 1:13CV949,
2016 WL 6920368, at *1 (M.D.IC. Feb. 9, 2016) (interhguotation marks omitted).
Therefore, and as further eapied below, we exercise odiscretion to deny Legislative
Defendants’ motion to stay.

l.

On February 5, 2016, a panel of threeleral judges held that two districts
established by North Carol’'s 2011 decennial congsonal redistricting plan
constituted racial gerrymanders in \@bbn of the Equal Protection Clausélarris v.
McCrory, 159 F. Supp. 3d 60@04 (M.D.N.C. 2016)aff'd sub nom. Cooper v. Hartis
137 S. Ct. 1455 (2017). Lesizan two weeks later, the Geral Assembly adopted the
2016 Plan.Common Cause,IR018 WL 341658, at *7. Sensd months later, Plaintiffs
filed the instant actionsld. at *8-9.

On June 26, 2017, Legislative Defentta moved to stay these proceedings
pending the Supreme Court’s final decisionGill v. Whitford Nos. 1161, 16A1149.
ECF Nos. 74, 75. Plaintiffs opposed digative Defendants’ motion, and State
Defendants took no position. ECF Nos., 7. In an Augus29, 2017 order, and

subsequent opinion, thiSourt denied Legislative Defendants’ stay motioGommon



Cause v. RuchgCommon Cause),l Nos. 1:16-CV-1026, 1:16-CV-1164, 2017 WL
3981300, at *2 (M.D.N.CSept. 8, 2017).

In October 2017, this Court held a fedmy trial, duringwhich the parties
introduced evidence and pregeth testimony and argument€ommon Cause 12018
WL 341658, at *9. Thereafter, the pastitled extensive post-trial briefingld. at *9—
10. On January 9, 2018, th®ourt ruled in favor of Plairffs on all of their claims and
gave Defendants until daary 24, 2018, to enaa remedial planld. at *10, *74-76.

On January 11, 2018, Legislative Defenddiied the Motion and also noticed an
appeal to the Supreme Court. Leg. Defs.tibdoof Appeal, Jan. 12018, ECF No. 121.
Plaintiffs oppose the Motion. ECF No. 12&tate Defendants—including the State of
North Carolina—have not asked this Court tysts Order, nor have they filed an appeal
from the Order to the Supreme Court.

.

“The Court considers four factors whetetermining whether to issue a stay
pending appeal: ‘(1) whether the stay applichas made a strorsipowing that he is
likely to succeed on the merits; (2) whethbke applicant will be irreparably injured
absent a stay; (3) whether iasie of the stay will substaally injure the other parties
interested in the proceeding; and here the public interest lies.”Harris, 2016 WL
6920368, at *1 (quotinglilton v. Braunskil] 481 U.S. 770, 776 (1987)@¢ccord Long v.
Robinson 432 F.2d 977, 979 (4th Ci1970). “A stay is an trusion into the ordinary

processes of administration and judicial eswj and accordingly is not a matter of right,



even if irreparable injury mighdtherwise result to the appealNken v. Holder556 U.S.
418, 417 (2009) (interhguotation marks omitted).
“[A] stay is considered ‘extraordinamglief’ for which the moving party bears a

‘heavy burden,” and “[t]here igo authority to suggest that thigoe of relief is any less
extraordinary or the burden any less eixarin the redistricting context.Larios v. Cox
305 F. Supp. 2d 1335, 1336 (N.D. Ga. 2004) (quotimgston-Salem/Forsyth Cty. Bd. of
Educ. v. Scoft404 U.S. 1221, 1231 (Burger, Circuit Justice, 197%B& Personhuballah
v. Alcorn 155 F. Supp. 3d 552, 558-88.D. Va. 2016) (Diaz, J.) (samd)oes 1-5 v.
Cooper No. 1:13CV711, 2018VL 10587195, at *1 (M.D.N.C. Mar. 2, 2016) (“The

granting of a stay pending appeal ‘@ extraordinary remedy.” (quotingdams v.
Walker, 488 F.2d 1064, 1065 (7thrCil973))). To that end, &]s with other types of
cases, district courts evalugiredistricting challenges hagenerally denied motions for
a stay pending appealHarris, 2016 WL 6920368, at *th.1 (collecting cases).

A.

Legislative Defendants’ Motion does notesfiically address the four factors set
forth in Hilton. We nonetheless conclude that eassuming Legislative Defendants had
addressed the governing four factors, tlveyld not satisfy their “heavy burden” to
obtain the “extraordinary relief’ of a stay of this Court’s Order.

1.
To begin, Legislative Defendants fail toake a “strong showing” that they are

likely to succeed on the merits. In partayltheir Motion does not dispute this Court’s

unanimous conclusions that, in enactitige 2016 Plan, the @eral Assembly (1)
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predominantly intended to bkardinate the interests afion-Republican voters and
entrench Republican control of the Statetngressional delegation, (2) that the 2016
Plan had its intended effectach (3) that the 2016 Plan’s imious partisan effects were
not attributable to the State’s political geograginyother legitimate redistricting criteria.
Common Cause ,IR018 WL 341658, at *35-60. Likewise, Legislative Defendants do
not dispute that (1) the 20Ban was intended to disfavordividuals and entities that
previously supportedon-Republican candidates, (2) @16 Plan burdened the political
speech and associational rights of such individuals and entities, and (3) a causal
relationship existed between the General Assembly’s discriminatory motivation and the
First Amendment burdens posed by the 2016 Plaid. at *64—69. Nor do they dispute
that the 2016 Plan amountedasuccessful attempt by tkeneral Assembly to favor a
class of voters and candidates and didia#eoutcomes of congressional electioft. at
*74. Those conclusions rest on extensivaudal findings concerning variety of pieces
and types of evidencd. at *35-60, *64-69, *74—all of wikh will be reviewed by the
Supreme Court under the highly defietial “clear error” standarégee Harris 2016 WL
6920368, at *1 (holding Legislative Defendsrfailed to make “strong showing” that
they were likely to succeed on merits ppaal of racial gerrymandering decision, when
decision rested on extensive factuahdings subject to clear error review);
Personhuballah155 F. Supp. 3d at 559 (same).

Likewise, other than the unsupportstatement that Legislative Defendants
“believe this Court’s Order will be reversbg the Supreme Court on appeal,” Motion 6,

Legislative Defendants do nadentify any particular erms in this Court’'s legal
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reasoning, let alone errorsaachof this Court’'s bases for noluding that the 2016 Plan
violated the Constitution—as would be necegdar the Supreme @urt to reverse this
Court’'s judgment. Additionally, we note thatith regard to several uncertain legal
issues, this Court’s opinion rendered facfuadings under multiple legal standards. For
example, recognizing that the Supreme Cbas not decided whether a plaintiff seeking
relief under the Equal Protection Clause nsigtw that invidious partisanship was one
consideration motivating a challenged diding plan’s lines or that the mapdrawers
were predominantlynotivated by invidious partisanshittis Court found that Plaintiffs’
intent evidence satisfiedither standard. See id.at *45; id. at *78-79 (Osteen, J.,
concurring). Likewise, the Court concludduat regardless of whether Plaintiffs or
Defendants bore the burden under the Equatetion Clause’s justification prong, the
evidence adduced at trial proviegt 2016 Plan’s invidious partisanship was not justified
by the state’s political geography other legitimate state interestdd. at *57 n.33
(majority op.). And the majdy concluded that regardless of whether the First
Amendment’s “burden” requirement demantiat a plaintiff prove that a partisan
districting plan “chills” or “adersely effects” the plaintiffs’ speech or associational
rights, Plaintiffs’ evidence pwved that they suffered cogable burdens on their First
Amendment rights. Id. at *65—69. That this Courendered factual findings under
multiple potential legal standards makes itladl more likely that the Supreme Court will
affirm this Court’s judgment, regardlesswafiat standard the Supreme Court adopts.

2.



Turning to whether Legislative Defendahtsve shown an “irrepable injury that
outweighs any injury to thPlaintiffs and the public,Personhuballah155 F. Supp. at
559, we emphasize at the outset that the State Defendantsdtaeguested that this
Court stay its Order, nor ha®tate Defendants appealedt@ourt’s Order. Ratheonly
Legislative Defendants—the Republicaeadlership of the North Carolina General
Assembly and the legislavredistricting committee responsible for drawing the 2016
Plan—seek a stay of this Court’s Order.

Chief Justice Roberts has recognized wia¢ther, and to what extent, Legislative
Defendants are authorized to represent $tate’'s interests in federal election law
litigation is an unsettled question of State laiNorth Carolina v. N.C. State Conf. of
NAACR 137 S. Ct. 1399, 1399-140R017) (Statement of Roberts, C.J., respecting the
denial of certiorari). Dung the pendency of this litgion, the General Assembly
enacted legislation, over a veto by thev&wmor, purporting to authorize the General
Assembly to control represettion of the State’s interesin litigation challenging the
constitutionality of State statutedl.C. Gen. Sit. § 114-2(10)as amended b3017 N.C.
Sess. Law 57, 8§ 6.7(m). But the Governorhead of the Statesxecutive branch, has
the authority and obligationnder the North Carolina Constitutidto take care that the
laws be faithfully executed.” N.C. Const. art. I, 8 5@)ate ex rel. McCrory v. Berger
781 S.E.2d 248, 258 (. 2016). And the State Atteey General, a constitutional
officer elected statewide, also may hasenstitutional, common law, and statutory
authority to represent the Sg&t interests in litigationMartin v. Thornburg 359 S.E.2d

472, 479 (N.C. 1987xee als@John E. Harris, Notdjoles in the Defense: Evaluating the
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North Carolina Attorney Gemal's Duty to Defend and the Responses of Other
Government Actors92 N.C. L. Rev. 2027, 2048 (2014)[T]he [North Carolina]
[Clonstitution seems to contemplate that ligal representation of the State’s positions
falls to the executive branc¢h Additionally, in separate redistricting litigation—in
which the court has asked a Spédaster to draw altermi@e configurations for 9 of
116 districts included in a remedial planacted by the GenerAksembly—Legislative
Defendants have represented that, in thatupesLegislative Defendants lack authority
to represent the interests of the Generadefxsbly as a whole. Leg. Defs.” Resp. to
Special Master’s Draft Rep. &ovington v. North CarolinaNo. 15-cv-399, (M.D.N.C.
Nov. 17, 2017), ECF No. 215 (stating that “the [L]egislative [D]efendants do not
themselves speak fordtentire General Assembly,” ancetbfore that “[a] few members
of the legislature, even if they are leaders, are not authorized to state how the entire
legislature would vote on, @mend, draft districts proposed by a law professor”).

To the extent Legislative Defendants,imgividual legislators, lack authority to
represent the State’s interests, then slagve Defendants can show no meaningful
harm, let alone irreparable harm. Intpardar, requiring Legislative Defendants—four
members of one of the State’s three brandiegvernment, none of whom are running
for or elected to Congress—to participatelrawing new maps whildhey await a ruling
from the Supreme Court does not amotmtan “irreparable injury.” Johnson v.
Mortham 926 F. Supp. 1540, 1542 (N.D. Fl&996) (“[T]he mere administrative
inconvenience the Florida Legislature afdbrida elections officials will face in

redistricting simply cannot justify deniaf Plaintiffs’ fundamental rights.”YCovington v.
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North Caroling --- F. Supp. 3d ---, 2017 WL 4162335, at *11 (M.D.N.C. Sept. 19, 2017)
(stating that “inconvenience to legislatérs)cluding having to “@djust their personal,
legislative, or campaign schedules,” do®t amount to substantial harm).

And even if Legislative Defendants agatitled under State law to represent the
State’s interests—again, an unsettled questibstate law—the tieline for drawing a
new districting plan estabhed by this Court's Orderwhich requires the General
Assembly to adopt a new districtingapl before the candidate filing peribeéginsand
months beforeboth the primary and general dieas—minimizes any harm to state
interests. As another three-judge panetabeded in rejecting a similar motion in a
redistricting case, “[b]y adopting a remedy now, the [State] faces the lesser evil of
implementing new districts a time when it remains a rélsely manageable task; then,
if the [Supreme] Court reverses, the [Stateled only revert to districts that it has
operated under for years—a muels daunting challenge See Personhuballali55 F.
Supp. 3d at 560.

3.

Whereas staying this Court’'s order wauhot materially injure Legislative
Defendants, it would substi#aly injure—indeed, irrepakdy harm—Plaintiffs. As
numerous courts have recognized in cases iglthiat a state redistricting plan violates
the Constitution or federal law[d]eprivation of a fundameat right, such as limiting the
right to vote in a manner that violate® thqual Protection Clauseonstitutes irreparable
harm.” Id. (quotingJohnson926 F. Supp. at 1543¢ee Harris 2016 WL 692368, at *1

(same). “[T]o prolong the creation of arredial] plan by the Lgslature would only

10



serve to prolong the harm that plaintiffs have suffered for many yedtaisin v.
McWherter 845 F. Supp. 525, 53&.D. Tenn. 1994).

Additionally, Plaintiffs reasonably see&lief from the uncortgutional 2016 Plan
prior to the 2018 election cycle, which begiin February 2018.Delaying Plaintiffs
relief until after the Supreme Court resolMesgislative Defendants’ appeal creates a
substantial risk that, in thevent the Supreme Court affirttas Court’s judgment, this
Court will not have adequateme to afford Plaintiffs th relief to which they are
rightfully entitled—constitutionlly compliant districting maps for use in the 2018
election. As this Court previsly explained, “given the @ot’'s ‘responsibity to ensure
that future elections will ndbe conducted under unconstiartal plans,’ this substantial
risk weighs strongly against granting the requested st@pimmon Cause R017 WL
3981300, at *7 (quotingarios, 305 F. Supp. 2d at 1344).

That Plaintiffs and other North Caraddinvoters cast their ballots under an
unconstitutional congressial redistricting plan in 2012014, and 2016 only enhances
the potential prejudice to Plaintiffs assameid with staying these proceedings. If
Plaintifs—and North Carolina voters in geak—are denied relief before the 2018
election, Legislative Defendants would redpe benefits of their invidious partisan
districting efforts “for another election cyclePersonhuballah155 F. Supp. 3d at 560.
As a result, North Carolinians would cast a®tin congressional elections conducted
under unconstitutional mams 2012,2014, 2016and 2018—virtually tle entire decade.
Additionally, staying this Court’'s order pend Legislative Defend#ds’ appeal would

perversely “giv[e] [Ledslative Defendants] the fruits ofctory whether or not the appeal
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has merit,”Jimenez v. Barber252 F.2d 550, 553 (9th ICi1958), sending a troubling
message to state legislatures that there is little downside to engaging in unlawful
districting practices because “the federaums are powerless to effectively redress
[voters’] grievances,Coal. for Educ. in DistOne v. Bd. of Election870 F. Supp. 42,
58 (S.D.N.Y. 1974). We déne to send such a message.
4.

Finally, the public interest strongly vghis against staying this Court’'s Order.
This Court found that the 2016 Plan violatesth the structure of the republican form of
government embodied in the Constitution amaddamental individual rights preserved by
the Bill of Rights” and the Fourteenth Amendmeé@dmmon Cause,lR018 WL 341658,
at *19. The 2016 Plan, therefore, inflicts “public harntddrris, 2016 WL6920368, at
*2, including “harms to esry voter in the [uncastitutional districts],”Personhuballah
155 F. Supp. 3d at 560. These injuriese“aagnified each time they are repeated.”
Larios, 305 F. Supp. 2d at 134denying request to stay remedial proceedings pending
Supreme Court review of a decision invalidgtistate districting plan). “The public has
an interest in having congressional repreatives elected iraccordance with the
Constitution.” Harris, 2016 WL 6920368, at *2. Accordingly, as the Supreme Court
has noted, once a districting scheme hanlfeund unconstitutional, “it would be the
unusual case in which a court wd be justified in not takingppropriate action to insure
that no further elections are aucted under the invalid plan.Reynolds v. SImS77

U.S. 533, 585 (1964).
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Rather than specifically addressing the four stay factordilton, Legislative
Defendants argue that this Court should stsyDrder for three reasons: (1) the Supreme
Court’'s pending review of two three-judganel decisions in pésan gerrymandering
cases—Gill v. Whitford Nos. 1161, 16A1149, andenisek v. LamoneNo. 17-333—
makes it likely that the Supreme Court willcade this Court’'s Order; (2) the Supreme
Court stayed remedial proceedingsVithitford and (3) implementation of the Court’s
Order prior to the 2016 election will benduly disruptive to th State’s election
processes. To the extent themguments are relevant to the stay inquiry, we find them
unpersuasive.

1.

As to the potential impact of Supreme Court reviewNdfitford and Benisekon
this Court’s decision, in denying a preugmotion by Legislative Defendants to stay
these proceedings, we explained M4titford differs from the insint case “in a number
of significant ways.” Common Cause, 2017 WL 3981300at *4. In particular, we
noted that there is a distinct possibilibat the Supreme Court could revevghitford on
standing grounds, without addsing the merits, because thMhitford plaintiffs do not
reside in all of the challenged districtkl. (citing Whitford v. Gill 218 F. Supp. 3d 837,
929 (W.D. Wisc. 2016)). By contrast, Plaintiifs these matters reside in all thirteen
North Carolina congressional districts, and therefore have standing to assert statewide
and district-by-district challengese the 2016 Plan as a whol€ommon Cause ,I2018

WL 341658, at *14 n.9.
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Additionally, Whitford involved state legislative districts, whereas the instant
cases involve congressional districGommon Cause RO17 WL 3981300, at *5. This
Court unanimously concluded that the 2016 Rlaiolate provisions in Article | of the
Constitution that pertain only twongressional redistrictingee Common Cause 2018
WL 341658, at *71-74id. at *80-81 (Osteen, J., comdag in part), and therefore are
not—and cannot be—at issue Mhitford Likewise, because States have only
“delegate[d]” authority to draveongressional districts, agpposed to their “sovereign”
authority to draw state legislative distactthe instant cases dwmt present the same
federalism concerns as thoseWritford Id. at *70 (majority op.) (quotindg).S. Term
Limits, Inc. v. Thornton514 U.S. 779, 802-05 (1995))And whereas th&Vhitford
plaintiffs advanced a single frameworkr fevaluating partisan gerrymandering claims
under the First Amendment and Equal Betibn Clause, Common Cause Plaintiffs
proposed—and this Court adopted—a tidd framework for assessing partisan
gerrymandering claims under the First Amendméatat *64.

Finally, the trial revealed numerous meaningful factual differences between
Whitfordand the instant case&.or example, th&vhitforddistricting plan was enacted as
part of a decennial redistricting, whereas the General Assemblytlokeeflan to preserve
the partisan make-up of the General Asdgnddfter federal courts held that North
Carolina’s 2011 congressional districtipigan constituted a racial gerrymandéd. at *4.
Additionally, Plaintiffs adduced direct ewddce of the General Assembly’s invidious
partisan intent—including statements by tegislators and consultant responsible for

drawing the 2016 Pland. at *35-45—whereas th®Vhitford Court appears to have
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largely relied on circumstantigvidence of intent. And &intiffs introduced numerous
persuasive empirical analysgsmonstrating the discriminatopartisan intent motivating
adoption of the 2016 Plan, tH#16 Plan’s discriminatoreffects, and the lack of
legitimate justification for those effectsnost of which werenot presented to the
Whitfordcourt. 1d. at *35-60.

Although there are similaritidsetween the instant cases &whisek—both cases
involve congressional districts and rey similar First Amendment theorieBenisek
also is meaningfully distinguishable mumerous ways. Most significantlBenisekis
before the Supreme Court on appeal frondemial of the plaintiffs’ motion for the
“extraordinary remedy” of a preliminary injunctio®enisek v. Lamon&66 F. Supp. 3d
799, 808-09 (D. Md.@17). To that end, unlike thesitant cases, which were decided
after full discovery and a four-day triaBenisek involved only limited factual
development. Id. at 809. In particular, whereas this Court madeensof pages of
factual findings based on thousandspafies of evidence and testimoryg, Common
Cause 1) 2018 WL 341658, at *3—-85—60, the preliminary injunction record before the
Benisekmajority allowed it to render onlyvo pages of factual findings, 266 F. Supp. 3d
at 808-09. And th&enisekCourt emphasized that the lindtevidence available at the
preliminary injunction stage suggested that éffects of the alleged gerrymander might
not persist in subsequent electiolts.at 808 (“[T]he razor's-edg8&ixth District race in
2014 is evidence that suggedignificant party-crossovesoting and calls into doubt
whether the State engineerededfectivegerrymander.”). By contrast, a variety of expert

analyses presented by Plaintiffs to thisu@oproved the 2016 Bh’s discriminatory
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partisan effects and demoragtd that those effects wehkely to persist under all
probable electoral scenario€ommon Cause,|IR018 WL 341658, a47-57. Notably,
the Benisekmajority acknowledged thatith the benefit of a full tal record the plaintiffs
“might” prevail, but that it could not concludbe plaintiffs were “likely” to prevail on
the limited preliminary injunton record before it. ZBF. Supp. 3dit 808—-09see also
id. at 814 (“The Court remains open to thesgbility that the evidnce Plaintiffs have
adduced, when subject tobust cross-examination ancttlevelopment that only a trial
can bring, may satisfy PIdiffs’ burden of proof.”).

Benisekalso meaningfully differs from the instant case from a legal perspective.
Unlike the instahcases, in which this Court heldaththe 2016 Plan elated the Equal
Protection Clause andrticle I, Section 4Common Cause ,IR2018 WL 341658, at *1,
Benisekdoes not include challenges under eitb@nstitutional provision. And although
the Beniselplaintiffs asserted a claim under ArtidleSection 2—which this Court found
the 2016 Plan also violateisl. at *72—73—theBenisekpreliminary injunction opinion
did not separately addrefisat claim. And whereaBenisekinvolves a challenge to a
single congressional district, the instant sasleallenge the 201Blan as a wholeld. at
*8, 13-14 & n.9. Accordingly, the SupremCourt’'s conclusion as to whether the
Beniselplaintiffs satisfied their burden to ohtaihe extraordinary hef of a preliminary
injunction on their First Amendemt claim is highly unlikelyto resolve, from either a
factual or legal perspective, all issukscided by this Court’s Order.

In light of the numerous legand factual differences betweaihitford and

Benisekand the instant case, any decision thppr&me Court renders in those cases is
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highly unlikely to underminall of the factual and legdlases upon which this Court
found the 2016 Plan elated the Constitution and enjemh further use of that plan.
Indeed, the only wayVhitford and Benisekwould completely dispose of this Court’s
factual findings and legal colusions would be if the SuprenCourt holds that partisan
gerrymandering claims are nonjusticiable under any legal theory, not just the Equal
Protection framework adopted by thWhitford majority and tke First Amendment
framework considered by thgenisekmajority. But, as thi€ourt recognized in denying
Legislative Defendants’ previous stay motidthe Supreme Court recently stated that
‘[p]artisan gerrymanders . . . are incortibe with democratic principles.” Common
Cause ] 2017 WL 3981300at *6 (quoting Ariz. State Legislature v. Ariz. Indep.
Redistricting Comm’n135 S. Ct. 2652, 265015) (alteration in original)). “And the
Court’s last three decisions addressing partisan gerrymandering claims under the Equal
Protection Clause have held tisatch claims are justiciablefd. “It is axiomatic that “if

a precedent of [the Supreme] Court has dieggdlication in a case . . . [lower courts]
should follow the casavhich directly controls, leamg to [the Supreme] Court the
prerogative of overrulingts own decisions.”Id. (quoting Agostini v. Felton521 U.S.

203, 237 (1997) (internal ugtation marks omitted)). A&ordingly, in ruling on
Legislative Defendants’ Motion, we musbllow the Supreme Court's holding that
partisan gerrymandering claims are justiciable and, therefore, refrain from exercising our
discretion to stay our Ordéon the bare possibility that the Supreme Court may reverse

its precedent and flatly bar claims challenging a practice the Court has characterized as
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‘incompatible with demoratic principles.” Id. (quoting Ariz. State Leg.135 S. Ct. at
2658).
2.

Next, Legislative Defendarg maintain that the Supreme Court’s decision to stay
remedial proceedings Whitfordrenders it highly likely thahe Supreme Court will stay
remedial proceedings in these matters. Agaie disagree. Th8upreme Court did not
explain its decision to staie remedial proceedings Wihitford And there are a variety
of reasons the Supreme Court may haveddektito stay the remedial proceedings in
Whitfordthat have no bearing on the instant cagesr example, the Supreme Court may
have concluded that the state appellantimtford was likely to prevail on its statewide
standing argument. Or the Court may hdadieved that the substantial federalism
concerns with invalidating state legislative digs, as opposed to congressional districts,
weighed heavily in favor of staying remedmbceedings until the Court rendered a final
decision. Or the Court may have conclddbat the less extensive empirical evidence
introduced in Whitford was insufficient to demonstrate the challenged plan’s
discriminatory effects. Given that the @eme Court provided no explanation for its
decision to stay the remedial ordeMthitford and that there arevariety of reasons for
staying remedial proceedings\whitford that have no bearing dhis case, the Supreme
Court's decision to stay remedial proceedings Whitford does not justify the
“extraordinary relief” of stayig this Court’s Order and rislg that North Carolina will

conduct a fourth congressional election emnan unconstitutional districting plan.
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Legislative Defendants nonetheless suggjest the Supremedtirt will stay this
Court’'s Order because thehitford trial court gave the State a longer period of time to
draw the remedial plan and the recordWhitford included several constitutionally
compliant alternative plansMotion 5. But thaVhitford Court was able to give the state
months to draw remedial maps because ribxt election was nearly two years away
when the court rendered its liability decision. By contrast, the two-week window this
Court provided to the State to draw remediaps was dictated lifie goal of minimally
disrupting the State’s electiorycle, which begins in Febary, and conforms to the
timeframe established by state la@ommon Cause,IR018 WL 341658at *75. And
contrary to Legislative Defendants’ contensipthe record in this case includes a number
of alternative districting plans. In pgiEular, a bipartisan group of former judges
convened to servaas a simulated nonpartisan redistricting commission drew an
alternative congressional plan that confortosvirtually all tmaditional non-partisan
districting criteria. Id. at *36 n.18. And two of Plaiiffs’ experts drew thousands of
simulated districting plans that confiotto traditional districting criteriald. at *36—42.

3.

Finally, Legislative Defendants maintairhi$ Court should stay the Order under
the Supreme Court’s doctrine Rurcell v. Gonzalez549 U.S. 1, 4-5 (2006),” because
requiring the State to adopt aimdplement remedial districts &tis time wll disrupt the
State’s electoral processes. Motion 5-6. tlis Court recognized in enjoining further
use of the 2016 Plan, the Supreme Court long has held that once a court finds a

redistricting plan violates the Constitutiofgourts should take ‘appropriate action to
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insure that no further elections arenducted under the invalid plan.Common Cause
I, 2018 WL 341658, at *74 (quotinReynolds 377 U.S. at 585). IPurcell, the
Supreme Court highlighted an exception to thie: when a state'slection machinery is
already in progress and an election is imenit, courts shoulde wary of making
changes to state electiomia. 549 U.S. at 4-5.

But Purcell involved an election that was “weeks” awald. at 4. By contrast,
here the general election is more thian monthsaway. Indeed, the election cycle has
not yet officially started. Tda candidate-filing period does nioégin until February 12,
2018, more thn two weeksfter this Court’s deadline for éhGeneral Assembly to enact
a new plan, and the primary elections will nake place until May 2018. Legislative
Defendants identify no cases holding that a Court violatesPtireell exception by
enjoining the use of an uncditstional districting plan bef@ the start of an election
cycle and months before any dlen is set to take place. And other courts have enjoined
the use of unlawful election laws with less time until the next general eleGea. e.g.
Harris, 2016 WL 6920368, at *1-2 (denyingotion to stay order enjoining use of
unconstitutional redistrictinglan when general eleoti was nine months awaybarios,
305 F. Supp. 2d at 1344 (rejecting disruptasgument when general election was “more
than eight months away’Flateau v. Andersqrb37 F. Supp. 257, 266 (S.D.N.Y. 1962)
(rejecting disruption argument when gerheedection was seven months away and
candidate filing periothad not started).

We further “observe that the court hiasoad equitable power to delay certain

aspects of the electoral process if necessabatios, 305 F. Supp. 2d at 1342 (citing
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Sixty-Seventh Minn. State Senate v. Beé@i§ U.S. 187201 n.11 (1972)Swann v.
Charlotte-Mecklenburg Bd. of Edyel02 U.S. 1, 15 (1971)). Aordingly, if this Court
needs to extend the candidate-filing perio@nsure any proposed remedial plan enacted
by the General Assembly completely rehes the constitutiomaviolation and is
otherwise legally acceptable, itwsthin our power to do sold. at 1343. Additionally,
we emphasize that the majority’s decisiorappoint a special master to draw a back-up
plan concurrent with the General Assemblgigoortunity to enact a remedial plan, and
the Court’s review of any sugslan, further ensures thattistate’s election cycle will be
minimally impacted. In partidar, in the event the Genéradssembly fails to enact a
remedial plan or enacts a remedial plan thaégally unacceptable, the special master’s
back-up plan will be more qekly available—and thereby subjecting the State’s electoral
process to less disruption—than if the Gowaited until after it reviewed the General
Assembly’s remedial to gpint a special master.
1.
For the foregoing reasons, we denyiséative Defendantsnotion to stay.
DENIED

Date: January 16, 2018

/sl Hon. James A. Wynn, Jr.
/s/ Hon. William L. Osteen, Jr.

/s/ Hon. W. Earl Britt
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