
IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

CIVIL ACTION NO. 3:10-CV-439-FDW-DCK

LENDINGTREE, LLC,, )
)

Plaintiff, )
)

v. )
)

ZILLOW, INC., et al., )
)

Defendants. )
__________________________________________)
 

JOINT STIPULATED PROTECTIVE ORDER

Whereas pretrial discovery in this action shall necessarily involve the disclosure of trade

secrets or confidential research, development, or commercial information of both Parties and of

non-parties from whom discovery may be sought; and

Whereas LendingTree, LLC, Zillow, Inc., NexTag, Inc., QuinStreet, Inc., QuinStreet

Media, Inc., Adchemy, Inc., and LeadPoint, Inc. (individually a “Party” and collectively the

“Parties”) have in good faith conferred and have agreed upon the terms of a Joint Stipulated

Protective Order (“Protective Order”) and for good cause shown;

The Parties therefore stipulate, pursuant to Rule 26(c) of the Federal Rules of Civil

Procedure, subject to the approval of the Court, to the following Protective Order:
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1. Scope of Protection.

1.1 This Protective Order shall govern any record of information designated

pursuant to this Protective Order and produced in this action, including all designated deposition

testimony, all designated testimony taken at a hearing or other proceeding, all designated

interrogatory answers, documents and other discovery materials, whether produced informally or

in response to interrogatories, requests for admissions, requests for production of documents, or

other formal or informal method of discovery.

1.2 This Protective Order shall also govern any designated record of

information produced in this action pursuant to required disclosures under any federal procedural

rule or any Western District of North Carolina local rule, and any supplementary disclosures

thereto.

1.3 This Protective Order shall apply to the Parties and any non-party from

whom discovery may be sought and who desires the protection of this Protective Order.

2. Designation.

2.1 Each Party shall have the right to designate as confidential and subject to

this Protective Order any information produced by it in this action which contains, reflects, or

otherwise discloses confidential technical, business, or financial information

(“CONFIDENTIAL” information).  This designation shall be made by stamping or otherwise

labeling each page or thing containing confidential information with the legend

CONFIDENTIAL prior to its production or, if inadvertently produced without such legend, by

furnishing written notice to the receiving Party that the information shall be considered
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confidential under this Protective Order.  To the extent that material is marked

CONFIDENTIAL, such material shall be revealed to or used by limited categories of

individuals, as provided for in ¶ 5.1, and shall not be communicated in any manner, either

directly or indirectly, to any person or entity not permitted disclosure pursuant to this Protective

Order.  Any copies of such material, abstracts, summaries or information derived therefrom, and

any notes or other records regarding the contents thereof, shall also be deemed

CONFIDENTIAL and the same terms regarding confidentiality of these materials shall apply as

apply to the originals.  The Parties shall use reasonable care to avoid designating any documents

or information CONFIDENTIAL that are generally available to the public.

2.2 Each Party shall have the right to designate as highly confidential and

subject to this Protective Order any information produced in this action which contains, reflects,

or otherwise discloses trade secrets, research and development information, or competitively

sensitive commercial or financial information, including but not limited to financial performance

or results of the producing Party; corporate and strategic planning by the producing Party;

names, addresses, and other information that would identify customers or prospective customers,

or the distributors or prospective distributors, of the producing Party; and technical data, research

and development data, confidential commercial information, trade secrets, and patent

applications of the producing Party that are not publicly available (“HIGHLY CONFIDENTIAL

- ATTORNEYS’ EYES ONLY” information).  To the extent that material is marked HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, such material shall be revealed to or used by

limited categories of individuals, as provided for in ¶ 5.2, and shall not be communicated in any
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manner, either directly or indirectly, to any person or entity not permitted disclosure pursuant to

this Protective Order.  Any copies of such material, abstracts, summaries or information derived

therefrom, and any notes or other records regarding the contents thereof, shall also be deemed

HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, and the same terms regarding

confidentiality of these materials shall apply as apply to the originals.  The Parties shall use

reasonable care to avoid designating any documents or information HIGHLY CONFIDENTIAL

- ATTORNEYS’ EYES ONLY for which the designating Party does not have a good faith belief

that the documents or information satisfy the criteria set forth in this paragraph.

2.3 Each Party shall have the right to designate any computer source code,

documents that describe encoding or decoding algorithms used in computer source code, and

copies thereof under the provisions of ¶ 6, as HIGHLY SENSITIVE - SOURCE CODE.

Documents and things so designated will be subject to all of the restrictions governing material

designated as HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY and will be subject to

the additional restrictions and provisions specified in ¶ 6.

2.4 To the extent that any Party has, prior to the date that this Order is entered,

produced to the other side materials that the producing Party has marked with any confidentiality

designation, all such materials shall be considered to have been designated under this Order as

HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY unless otherwise agreed by the

Parties.

3. Manner of Designation.
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The designation of information or material as CONFIDENTIAL or HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY for purposes of this Protective Order shall be

made in the following manner:

(a) in the case of documents, claim charts, exhibits, memoranda, or other

written materials on paper:  by affixing the legend CONFIDENTIAL or HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, as appropriate, to at least the first page of any

document containing any such information or material at the time such documents are produced

or such information is disclosed, or as soon thereafter as the Party seeking protection becomes

aware of the confidential nature of the information or material disclosed and sought to be

protected hereunder; and

(b) in the case of documents stored electronically, such as on CD-ROMs or

transmitted by electronic means, by affixing the legend CONFIDENTIAL or HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, as appropriate, on the outside of the storage

medium, e.g., the disk, or by specifically notifying recipients in writing of the designation of the

CONFIDENTIAL or HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY information,

e.g., in the subject matter line or beginning of any electronic mail message.  A Party desiring to

make electronic copies of the disk or portions thereof shall affix the same designation on the

copy as exists on the original.  A Party desiring to forward or otherwise transmit by electronic

means all or a portion of the contents of information or documents stored electronically shall

specifically notify the recipient(s) of the confidentiality designation applicable thereto; no

designated materials shall be forwarded or transmitted electronically to anyone not entitled to
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receive materials so designated under this Protective Order.  A Party desiring to make a “hard

copy” of all or a portion of the contents of information or documents stored electronically shall

place on each page of such hard copy the same designation as is applicable to the electronically

stored copy.

4. Limit on Use and Disclosure of Designated Information.

4.1 Each Party and all persons bound by the terms of this Protective Order

shall use any information or document designated CONFIDENTIAL, HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE

only in connection with the prosecution or defense of this action, except by consent of the

producing Party or order of the Court.  Except as provided for in this Protective Order, no Party

or other person shall disclose or release any information or document governed by this

Protective Order to any person not authorized pursuant to this Protective Order to receive such

information or document.

4.2 It is, however, understood that counsel for a Party may give advice and

opinions to his or her client based on his or her evaluation of HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY information received by the Party, provided that such rendering of

advice and opinions shall not reveal the content of such information except by prior written

agreement with counsel for the producing Party.

4.3 The attorneys of record for the Parties and other persons receiving

information governed by this Protective Order shall exercise reasonable care to ensure that the

information and documents governed by this Protective Order are (a) used only for the purposes
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specified herein, and (b) disclosed only to authorized persons.

4.4 Any Party may mark any document or thing containing CONFIDENTIAL,

HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE -

SOURCE CODE information as an exhibit to a deposition, hearing, or other proceeding and

examine a witness concerning those documents, provided the witness is qualified under the

terms of this Protective Order to have access to such designated material. 

4.5 Any person who reviews or otherwise learns the contents of technical

information produced in this case and properly designated as HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY or HIGHLY SENSITIVE - SOURCE CODE, shall not participate,

directly or indirectly, on behalf of any party (other than on behalf of the Party who produced the

items or information at issue), in the prosecution of any patent claims that claim the subject

matter disclosed in the Patents-in-Suit.  This prohibition shall extend from the time of receipt of

such items or information through and including two (2) years following the entry of a final non-

appealable judgment or order or the complete settlement of all claims against the Party or Parties

whose items or information was received or reviewed.  This paragraph does not apply to the act

of filing of a request for reexamination with the United States Patent and Trademark Office.

5. Disclosure of Confidential Material.

5.1 Except as provided in ¶¶ 12, 13, 14 and 21, documents or information

designated CONFIDENTIAL may be disclosed by the recipient thereof, on a need-to-know

basis, only to:
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(a) the officers, directors and employees of each Party to whom disclosure is

necessary for this action and who first agree to be bound by the terms of this Protective Order;

(b) the outside attorneys of record for the Parties, and their authorized

secretarial, clerical, and legal assistant staff;

(c) the Court and Court personnel, as provided in ¶ 13;

(d) consultants or experts and their staffs retained by the Parties or their

attorneys for purposes of this action, who are agreed upon by the Parties pursuant to ¶ 7, who are

not employees or otherwise affiliated with any of the Parties, and who first agree to be bound by

the terms of this Protective Order;

(e) court reporters employed in connection with this action; and

(f) non-parties specifically retained to assist outside counsel of record with

copying and computer services necessary for document handling, and other litigation support

personnel (e.g., graphic designers and animators), including trial consulting services and mock

jurors retained by a Party.

5.2 Except as provided in ¶¶ 12, 13, 14 and 21, documents or information

designated HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY may be disclosed by the

recipient thereof, on a need-to-know basis, only to those categories of individuals listed in ¶¶ 5.1

(b)-(f).

5.3 Except as provided in ¶¶ 12, 13, 14 and 21, documents or information

designated HIGHLY SENSITIVE - SOURCE CODE may be disclosed by the recipient thereof,

on a need-to-know basis, only to those categories of individuals listed in ¶¶ 5.1 (b)-(d).
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6. Source Code.

6.1 Any source code produced in discovery shall, at the producing Party’s sole

option, either (I) be produced to the requesting Party in the format that the parties have agreed to

produce electronic information; or (ii) be made available for inspection, in a format allowing it

to be reasonably reviewed and searched, during normal business hours or at other mutually

agreeable times, at an office of the producing Party’s counsel or a secure escrow facility at a

mutually agreed upon location.  If either Party requests that source code be made available at a

secure escrow facility, and the producing Party agrees to make the source code available at a

secure escrow facility, the Party making the request to escrow shall pay all costs payable to the

escrow facility.  The source code shall be made available for inspection on a secured computer in

a secured room without Internet access or network access to other computers and the receiving

Party shall not copy, remove, or otherwise transfer any portion of the source code onto any

recordable media or recordable device, except as explicitly provided in ¶ 6.2.  The producing

Party may visually monitor the activities of the receiving Party’s representatives during any

source code review, but only to ensure that there is no unauthorized recording, copying, or

transmission of the source code.

6.2 A Party shall be entitled to have printed by the producing Party, in paper

form, portions of the source code in blocks of up to ten pages, and up to 150 pages total per

producing Party, as reasonably necessary for use as an exhibit at deposition, as an exhibit to a

filing with the Court, or as an exhibit at trial; provided that all such paper forms shall be labeled

on each page with a legend designating them as “HIGHLY SENSITIVE - SOURCE CODE OF
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[name of party], SUBJECT TO COURT PROTECTIVE ORDER” together with a unique

number for each page.  The printed pages shall constitute part of the source code produced by the

producing Party in this action.  A copy of the printed pages will be provided to the other Parties

within (3) three business days of the printing, to be sent by First Class Mail or Federal Express.

The producing Party may challenge the amount of source code printed in paper form by the

receiving Party pursuant to ¶ 15 of this Order.  If the receiving Party desires to print more than a

continuous block of up to ten pages of lines of source code or a total of 150 pages per producing

Party, or if the producing Party challenges the amount of printed source code, the Parties shall

meet and confer to reach a reasonable compromise and, if no compromise can be reached, the

receiving Party and the producing Party shall jointly petition the Court for a resolution.  The

receiving Party shall bear the burden of showing its need for the extent of the printed source

code.     

6.3 The receiving Party shall maintain a record of any individual who has

inspected any portion of the source code in electronic or paper form.  The receiving Party shall

maintain all paper copies of any printed portions of the source code in a secured, locked area.

The receiving Party shall not create any electronic or other images of the paper copies and shall

not convert any of the information contained in the paper copies into any electronic format.  The

receiving Party shall only make additional paper copies if such additional copies are:  (1)

necessary for inclusion in court filings, pleadings, or a testifying expert’s expert report; (2)

necessary for use in a deposition or hearing; or (3) otherwise necessary for internal use by the

outside counsel of record (and attorneys and staff working for such counsel) for the preparation
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of its case.  Any paper copies used during a deposition shall be marked as an exhibit and retained

by counsel for the Party introducing such exhibit (and a copy provided to the producing Party)

and shall be retrieved by the producing Party at the end of each day and must not be given to or

left with a court reporter or any other unauthorized individual.

6.4 If either Party intends to offer any evidence at trial based on the materials

designated as HIGHLY SENSITIVE - SOURCE CODE, the Court shall take appropriate

measures to preserve the confidentiality of the designated materials to the extent reasonably

practicable.

7. Identification of Experts.

7.1 If any Party desires to disclose information designated CONFIDENTIAL,

HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE -

SOURCE CODE to any expert or consultant pursuant to ¶ 5.1(d) above, it must first identify in

writing to the attorneys for the producing Party each such expert or consultant.  The attorney for

the producing Party shall have five (5) business days from receipt of such notice to object to the

disclosure of such information to any of the experts or consultants so identified.  The receiving

party shall not disclose such information to such expert or consultant until either (I) the

producing Party notifies the receiving Party that it has no objection; (ii) the five day objection

period has passed with no objection; or (iii) any objection made has been resolved in the

receiving Party’s favor pursuant to the process outlined in Paragraph 7.2.

7.2 Such identification of the proposed consultant or expert shall include the

full name and professional address and/or affiliation of the proposed expert or consultant, an up-
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to-date curriculum vitae, any prior or current employments or consultancies for any Party or

other company in the on-line services industry of the expert or consultant, and a list of the cases

in which the expert or consultant has testified at deposition, at a hearing, or at trial within the last

four years.  The Parties shall attempt to resolve any objections informally.  If the objections

cannot be resolved, the Party opposing disclosure of the CONFIDENTIAL, HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE

information to the expert or consultant may move the Court for an Order prohibiting the

disclosure and shall bear the burden of proof with respect to the propriety of its objection and

blocking of said individual from serving as an expert or consultant in this case.  Any Party that

fails to file such a motion within 10 business days of notifying a Party of an objection to

disclosure under ¶ 7.1 shall be deemed to have waived such objection and the Parties shall be

deemed to have agreed upon disclosure to the expert for purposes of ¶ 5.1(d).

8. Agreement of Confidentiality.

In no event shall any information designated CONFIDENTIAL, HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE

be disclosed to any person authorized pursuant to ¶¶ 5.1 (a) and/or (d) until such person has

executed a written agreement (in the form set forth in Exhibit A, attached hereto) acknowledging

and agreeing to be bound by the terms of this Protective Order.  If the information is to be

disclosed to an expert or consultant, copies of such Agreement To Be Bound By Protective

Order forms shall be promptly served on the producing Party.  Counsel for the Party seeking to

disclose material designated under this Order to any such person pursuant to this paragraph shall
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be responsible for retaining the executed originals of all such Agreement To Be Bound By

Protective Order forms.

9. Related Documents.

Information designated CONFIDENTIAL, HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY, and HIGHLY SENSITIVE - SOURCE CODE may include:  (a)

portions of documents, copies, extracts, and complete or partial summaries prepared from or

containing such information; (b) portions of deposition transcripts and exhibits thereto which

contain or reflect the content of any such documents, copies, extracts, or summaries; (c) portions

of briefs, memoranda or any other papers filed with the Court and exhibits thereto which contain

or reflect the content of any such documents, copies, extracts, or summaries; (d) deposition

testimony designated in accordance with ¶ 10; and/or (e) testimony taken at a hearing or other

proceeding that is designated in accordance with ¶ 11.

10. Designation of Deposition Transcripts.

10.1 Portions of deposition transcripts containing CONFIDENTIAL, HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE

information may be designated as subject to this Protective Order either (I) on the record during

the deposition or (ii) by providing written notice within 30 days following receipt of the official

transcripts of the deposition to the reporter and all counsel of record of the specific pages and

lines that contain CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES

ONLY, or HIGHLY SENSITIVE - SOURCE CODE information.  If notice is provided in

writing pursuant to this Paragraph 10.1(ii), all counsel receiving such notice shall mark the
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copies or portions of the designated transcript in their possession or under their control as

directed by the designating Party.

10.2 All deposition transcripts not previously designated shall be deemed to be,

and shall be treated as, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY for a period

of 30 days after receipt of the official transcript of the deposition, and the transcript shall not be

disclosed during such time by a receiving Party to persons other than those persons named or

approved according to ¶ 5.

10.3 The designating Party shall have the right to exclude from attendance of

portions of a deposition, before the taking of testimony which the designating Party designates

CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY

SENSITIVE - SOURCE CODE and subject to this Protective Order, all persons other than those

persons previously qualified to receive such information pursuant to ¶ 5.

11. Designation of Hearing Testimony or Argument.

With respect to testimony elicited during hearings and other proceedings,

whenever counsel for any Party deems that any question or line of questioning calls for the

disclosure of CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or

HIGHLY SENSITIVE - SOURCE CODE information, counsel may designate on the record that

the disclosure is subject to confidentiality restrictions.  Whenever matter designated

CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY

SENSITIVE - SOURCE CODE is to be discussed in a hearing or other proceeding, any Party

claiming such confidentiality may ask the Court to have excluded from the hearing or other
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proceeding any person who is not entitled under this Protective Order to receive information so

designated.

12. Disclosure to Author or Recipient.

Notwithstanding any other provisions of this Protective Order, nothing herein

shall prohibit counsel or a Party from disclosing a document containing information designated

CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY

SENSITIVE - SOURCE CODE to any person who drafted, prepared, executed, or received the

document.

13. Filing Protected Materials in Court.

Any information designated CONFIDENTIAL, HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE may not be filed in

Court, whether separately or with or as part of pleadings or other court papers, except under seal.

Pursuant to Western District of North Carolina Local Civil Rule 6.1, any Party wishing to make

such a filing must first present a motion regarding the specific documents sought to be filed

under seal.  The motion shall set forth: (a) a non-confidential description of the material sought

to be sealed; (b) a statement as to why sealing is necessary and why there are no alternatives to

filing under seal; (c) unless permanent sealing is sought, a statement as to the period of time the

Party seeks to have the material maintained under seal and as to how the matter is to be handled

upon unsealing; and (d) supporting statutes, case law or other authority.  Upon approval by the

Court, the protected materials shall be filed in a sealed envelope or other appropriate container

on which shall be endorsed the caption of this lawsuit, the title of the court paper or a brief
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description of the enclosed materials, the legend “CONFIDENTIAL - SUBJECT TO COURT

ORDER,” and a statement to the following effect:

This envelope [or other container] contains documents filed in
this case by [name of party]; it is not to be opened by, nor are
the contents to be displayed or revealed to, anyone other than
authorized Court personnel, except upon order of the Court.

14. Confidentiality of Party’s Own Documents.

Nothing herein shall affect the right of the Party to disclose to its officers,

directors, employees, attorneys, consultants or experts, or to any other person, its own

information, regardless of the designation given that information in this case.  Such disclosure

shall not waive the protections of this Protective Order and shall not entitle other Parties or their

attorneys to disclose such information in violation of it, unless by such disclosure of the Party

the information becomes public knowledge.  Similarly, the Protective Order shall not preclude a

Party from showing its own information to its officers, directors, employees, attorneys,

consultants or experts, or to any other person, which information has been filed under seal by the

opposing Party.

15. Challenge to Confidentiality.

15.1 This Protective Order shall not preclude any Party from seeking and

obtaining, on an appropriate showing, such additional protection with respect to the

confidentiality of documents or other discovery materials as that Party may consider appropriate.

Nor shall any Party be precluded from:  (a) claiming that any matter designated hereunder is not

entitled to the protections of this Protective Order; (b) applying to the Court for an order
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permitting the disclosure or use of information or documents otherwise prohibited by this

Protective Order; or (c) applying for a further order modifying this Protective Order in any

respect.  No Party shall be obligated to challenge the propriety of any designation and failure to

do so shall not preclude a subsequent challenge to the propriety of such designation.

15.2 On any challenge to the designation of any information, the burden of

proof shall lie with the producing Party to establish that the information is, in fact,

CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY

SENSITIVE - SOURCE CODE information.  If a Party seeks declassification or removal of

particular items from a designation on the ground that such designation is not necessary to

protect the interests of the producing Party, the following procedure shall be used:

(a) the Party seeking such declassification or removal shall give counsel of

record for the other Party written notice thereof by email transmission, with confirmation

by U.S. mail, overnight delivery, or hand delivery, specifying the designated information as to

which such removal is sought and the reasons for the request;

(b) the Party seeking such declassification or removal shall in good faith

confer or attempt to confer with opposing counsel concerning the declassification or removal of

an item from a designation within seven (7) business days after the delivery and receipt of the

email notice; and

(c) if, after conferring, the Parties cannot reach agreement concerning the

matter, then the Party requesting the declassification or removal of particular items shall arrange
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with the Court for an immediate telephone conference with the Judge and opposing counsel.  No

written motion shall be filed until this telephone conference has been held.

16. Inadvertent Failure to Designate and/or Inadvertent Disclosure.

A producing Party or non-party that inadvertently fails to designate an item

pursuant to this Protective Order at the time of production may thereafter make a designation

pursuant to this Protective Order by serving notice thereof in writing, accompanied by substitute

copies of each item with appropriate designations.  Those individuals who are not authorized by

this Protective Order to review the documents or information under the proper designation, but

who have already reviewed the documents or information prior to the notice of misdesignation

or failure to designate by the producing Party, shall return to outside counsel or destroy all

copies of the misdesignated documents and any notes or other tangible memorialization of their

contents,  and shall honor, to the extent reasonably practicable, the provisions of this Protective

Order with respect to the use and disclosure of confidential information in the misdesignated

documents.

17. Production or Disclosure of Privileged Materials.

17.1 In accordance with Fed. R. Evid. 502(d), the attorney-client privilege or

work product protection is not waived as a result of disclosure of information in connection with

this litigation.  A Party may secure the return of inadvertently produced information that is

privileged or work product if, after learning of the inadvertent production or disclosure, the Party

who made the inadvertent production or disclosure sends to each receiving Party a written

request for return of the inadvertently produced or disclosed document or thing.  Within ten (10)
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days of receiving such a request, the receiving Party shall return to the producing Party all such 

documents and things identified by the producing Party as being privileged or

work-product and as having been inadvertently produced.

17.2 If the receiving Party wishes to contest that any such document or thing

was inadvertently produced or is protected by the attorney-client privilege or by work-product

immunity, the following procedure shall be used:

(a) the receiving Party shall so notify the producing Party in writing when the

document or thing is returned to the producing Party;

(b) within ten (10) business days after receiving such notification, the

producing Party shall provide to the receiving Party a list identifying all such returned

documents and things and stating the basis for the claim of privilege or immunity; and

(c) within ten (10) business days after receiving such a list, the receiving

Party may file a motion to compel production of such documents and things, the protection of

which is still disputed.  If such a motion is filed, the producing Party shall have the burden of

proving that the documents and things in dispute are protected by the attorney-client privilege or

by work-product immunity.  No motion may be filed until the receiving Party satisfies the

requirements of Western District of North Carolina Local Civil Rule 7.1(B).
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17.3 With respect to documents and things generated by a receiving Party

before receiving notice of a privilege or work product claim by the producing party, which

documents and things contain information derived from such inadvertently produced documents

and things, if the receiving Party does not notify the producing Party that the receiving Party

disputes the claims of attorney-client privilege or work-product immunity, the receiving Party

shall either destroy the derivative documents and things or redact from them all such claimed

privilege or work-product information in a manner such that the claimed privilege or work

product information cannot in any way be retrieved or reproduced.

17.4 If information subject to a claim of attorney-client privilege or work

product immunity is used during depositions in contravention of other provisions of this

Protective Order, it shall not lose its privileged status through such use.

18. Prior or Public Knowledge.

This Protective Order shall not apply to information that is or has become

generally available to the public prior to disclosure.  The restrictions contained in this Protective

Order shall not apply to information that is or has become generally available to the public other

than by an act or omission of the Party to whom such disclosure is made, or that is legitimately

and independently acquired from a source not subject to this Protective Order.

19. Limitation of Protective Order.

This Protective Order is not intended to address discovery objections to produce,

answer, or respond on the grounds of attorney-client privilege or work product immunity, or to
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preclude either Party from seeking further relief or protective orders from the Court as may be

appropriate under the Federal Rules of Civil Procedure.

20. Non-Party Material.

The terms of this Protective Order, as well as the terms of any protective order

that may be entered into between a discovering Party and third party for the production of

information to the discovering Party, are applicable to CONFIDENTIAL, HIGHLY

CONFIDENTIAL - ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE

information provided by a non-party.  Information provided by a non-party in connection with

this action and designated CONFIDENTIAL, HIGHLY CONFIDENTIAL - ATTORNEYS’

EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE, pursuant to the terms of this

Protective Order shall be protected by the remedies and relief provided by this Protective Order.

21. Non-Party Requests for Information Subject to This Order.

If any Party is subpoenaed in another action, served with a demand in another

action to which it is a party, or served by any legal process by one not a party to this action

seeking information that was designated as CONFIDENTIAL, HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE by someone other

than that Party, the Party shall give written notice by email transmission, with confirmation

by U.S. mail, overnight delivery, or hand delivery, within ten (10) business days of receipt of

such subpoena, demand, or legal process to the Party who designated the information, and shall

object to its production to the extent permitted by law, setting forth the existence and terms of

this Protective Order.  Nothing herein shall be construed as requiring the Party or anyone else
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covered by this Protective Order to challenge or appeal any order requiring production of

information subject to this Protective Order, or subject itself to any penalties for noncompliance

with any legal process or order, or to seek any relief from this Court.

22. Return of Designated Information.

Within sixty (60) days following final termination of this action (including

appeals), unless otherwise agreed to in writing by an attorney of record for the designating Party,

each Party shall assemble and return, or destroy and certify destruction of, all materials

containing information designated CONFIDENTIAL, HIGHLY CONFIDENTIAL -

ATTORNEYS’ EYES ONLY, or HIGHLY SENSITIVE - SOURCE CODE including all copies,

extracts and summaries thereof, to the Party from whom the designated material was obtained,

except that (a) any documents or copies which contain, constitute or reflect an attorney’s work

product or attorney-client privilege communications, and (b) archive copies of pleadings, motion

papers, exhibits, deposition transcripts, correspondence, expert reports and written discovery

responses may be retained by counsel, subject to a continuing obligation to protect all such

material pursuant to this Order.

23. Waiver or Termination of Order.

No part of the restrictions imposed by this Protective Order may be waived or

terminated, except by written stipulation executed by counsel of record for each designating

Party, or by an Order of the Court for good cause shown.  The restrictions provided for herein

shall not terminate upon the conclusion of this action, but shall continue until further Order of

this Court.
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24. Remedy.

In the event any person shall violate or threaten to violate any of the terms hereof,

the aggrieved party may seek any appropriate remedy from the Court and no Party shall raise as

a defense to a request for injunctive relief that the aggrieved party possesses an adequate remedy

at law.

25. Modification of Order; Prior Agreements.

This Protective Order may be modified, and any matter related to it may be

resolved, by written stipulation of the Parties without further Order of the Court.  This Protective

Order supersedes any agreements between the Parties regarding the confidentiality of particular

information entered into before the date of this Protective Order.

The Court reserves the power and authority to remove documents and materials

from the scope of this Order if it finds documents or materials designated by the Parties do not

constitute material properly described as protectable by Fed. R. Civ. P. 26(c) or this Order.  The

Court will retain continuing jurisdiction to resolve challenges by either the Parties or third

parties to the confidential designation placed on documents and materials.

26. No Limit on Parties’ Rights to Discovery.

Nothing in this Protective Order shall be construed to limit, restrict, or otherwise

affect the ability of the Parties to seek the production of documents, testimony, or any other

information from any source.

27. Section Headings.



24

The headings for each section of this Protective Order are for convenience only

and are not intended to affect or alter the text of the sections or the substance of the Order.

28. Days.

All references to “days” in this Order shall be construed as calendar days, unless

otherwise specifically indicated.

IT IS SO ORDERED.

[SIGNATURES ON NEXT PAGE]

     Signed: Heisei23 3 22 
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Dated:  March 21, 2011

Respectfully submitted,

COVINGTON & BURLING LLP

____/s/ Winslow B. Taub_____________________________
Attorneys for Plaintiff LendingTree, LLC

FENWICK & WEST, LLP

___/s/ Ryan A. Tyz______________________________
Attorneys for Defendant Zillow, Inc.

PERKINS COIE LLP

____/s/ Bobbie J. Wilson_____________________________
Attorneys for Defendant QuinStreet, Inc.
and QuinStreet Media, Inc.

FENWICK & WEST, LLP

___/s/ Ryan A. Tyz______________________________
Attorneys for Defendant Adchemy, Inc.

COOLEY, LLP

____/s/ Brad Waugh_____________________________
Attorneys for Defendant NexTag, Inc.

BAKER BOTTS, LLP

___/s/ Douglas M. Kubehl______________________________
Attorneys for Defendant LeadPoint, Inc.
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EXHIBIT A:

AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

I have been informed that certain documents or information to be disclosed to me in

connection with the matter entitled LendingTree, LLC v. Zillow, Inc., et al., Civil Action No.

3:10-cv-00439, have been designated as confidential under the Stipulated Protective Order.  I

certify that I have received and carefully read the Stipulated Protective Order in this action and

that I fully understand the terms of the Order.

Under penalty of contempt of Court, I hereby agree that I will not disclose any

information contained in such documents to any other person not listed in ¶ 5(b)-(f), and I further

agree not to use any such information for any purpose other than this litigation.  I understand that

failure to so comply could expose me to sanctions and punishment in the nature of contempt.  I

further agree to submit to the jurisdiction of the United States District Court for the Western

District of North Carolina for the purposes of enforcing the terms of this Joint Stipulated

Protective Order, even if such enforcement proceedings occur after termination of this action.

EXECUTED this ________________ day of ________, _________.

Name  ___________________________________________

Signature  ________________________________________

Present Employer or
Other Business Affiliation  __________________________

Business Address  _________________________________

_________________________________


