nk of America,

aul Medical Liability

IN THE UNITES STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTIH CAROLINA
CHARLOTTE DIVISION

Civil Action No.3:12-cv-001 33-RIC-DCK
BANK OF AMERICA, N.A.

Plaintiff,
Vs,

ST. PAUL MEDICAL LIABILITY
INSURANCE COMPANY and
TRAVELERS MEDICAL LIABILITY
INSURANCE COMPANY,

Defendants.

STIPULATED PROTECTIVE ORDER

WHEREAS, Plaintiff Bank of America, N.A. (“Bank of America”) and Defendants St.
Paul Medical Liability Insurance Company and Travelers Medical Liability Insurance Company
(collectively “Travelers™) (collectively Bank of America and Travelers are referred to herein as
the ‘“Parties™) contend that they possess or seek Confidential Information (defined below) which
may be disclosed in respondmg to discovery requests or otherwise in this action and which must
be protected in order to preserve the legitimate business or privacy interests of the Parties or the

" individual§ whose Confidential Information is reflected in documents possessed by the Parties;

and

WHEREAS, the Parties have, through counsel, stipulated to the entry of this Protective
Order (the “Order”), which shall apply to this civil action only, to prevent unnecessary
dissemination or disclosure of Confidential Information; and

WHEREAS, this Order governs the use of all produced documents, responses to
interrogatories and requests for admissions, deposition transcripts and any other information,
documents, objects, or things which have been or will be produced or received by any party
during pretrial proceedings in this action pursuant to the Federal Rules of Civil Procedure, as
well as any and all copies, abstracts, digests, notes and summaries thereof..
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It'is therefore ORDERED, that the following terms and conditions, having been agreed to
by the Parties, are approved by the Court and binding on all parties to this action:

1. Confidential Information Defined.

A, Confidential Information means and includes information that (1) constitutes
proprietary business information, trade secrets, information subject to a legally protected right of
privacy or confidentiality agreement with a third party, and (2) if disseminated would cause the
designating Party to suffer competitive harm, breach an agreement or would constitute an
invasion of privacy.

B. Confidential Information shall include, without limitation:

I. Personal information (such as any individual’s home address, phone
number, email address, social security number, driver’s license number or other
identifying information);

2. Financial information (such as tax records, credit reports, loan
applications, bank account information or documents showing profits, losses, payments
or income};

-3 Personnel records (such as documents reflecting employee performance
reviews or discipline); ‘

4, Strategic business records (such as market forecasts, analysis of competing
products, planning for product launches and assessment of product performance).

C. Confidential Information shall NOT include. without limitation. any material that.
1. is, at the time of disclosure, lawfully in the public domain;

2. is already lawfully in the possession of the Party seeking discovery at the
time of disclosure; or

3. is obtained by a Party by lawful means unrelated to the discovery process
‘and without any obligation of confidence.

D, Attorneys-Eyes-Only Information means and includes information that otherwise
“qualifies as Confidential Information pursuant to the terms of this Order and concerns (1) the
terms, conditions and performance of contractual relationships between one of the Parties and
lenders other than Bank of America and Fleet Bank, N.A. (“Other Lender Relationships™), and
(2) the terms, conditions and performance of contractual relationships between one of the Parties
and insurers other than Travelers (“Other Insurer Relationships™). Except as specifically set forth
in this Order, Attorneys-Eyes-Only information shall be treated in the same manner as
Confidential Information and references to “Confidential Information” shall be understood to
include Attorneys-Eyes-Only Information unless otherwise specifically noted.
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1L Designation of Confidential Information.

A. Good-Faith Determination Required.

_ 1. The Parties shall have the right to designate as Confidential Information
those portions of any document which, after making a good-faith assessment, meets the
definition of Confidential Information as set forth herein. If any page contains
Confidential Information, the entire page may be so marked.

2. No Party concedes that any document, tangible item and/or deposition
testimony marked Confidential by another Party does, in fact, contain Confidential
Information; and reserves the right to challenge said designation as set forth below in
Section HI.

B. Procedures for Designating Pre-Production.

The Parties recognize that the scope of materials produced as “documents” during
discovery may be very broad. “Documents” may include written documents, electronically
stored documents, photographs, video tape and other forms of data.

1. For paper documents and non-native electronic files:

To designate any information within a document as Confidential Information, the Party
shall mark every page of the document in which Confidential Information appears with a legend
substantially as follows:

CONFIDENTIAL or CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or, as
appropriate, CONFIDENTIAL —~ ATTORNEYS-EYES-ONLY -~ SUBJECT TO PROTECTIVE
ORDER ~ :

2. For non-paper media:

Where Confidential Information is produced in a non-paper media other than electronic
files (e.g., video tape, audio tape), the confidentiality legend should be placed on the media, if
possible, and its container, if any, so as to clearly give notice of the designation.

3. For native electronic files:

When producing native files that contain Confidential Information, the producing Party
shall include the designation in both the native file’s filename (if produced) and the metadata
loadfile. The filename of any record that is produced in native format should contain both the
Bates number and the confidentiality designation, if any. For instance, an excel file produced as
ABC001234 that is confidential should be named “ABC001234 CONFIDENTIAL.xls”. The
metadata loadfile should have a field containing the record’s confidentiality designation
whenever a record has been designated as such. To the extent that any receiving Party prints any
native file containing Confidential Information, such printouts shall be marked by the receiving
Party as described in subsection (BY1) above. No receiving Party shall disseminate
electronically native files that have been designated as Confidential Information,

3
Case 3:12-¢v-00153-RJC-DCK Document 22-1 Filed 10/18/12 Page 4 of 14



C. Procedures for Designating Documents Post-Production.

If any Party inadvertently fails to designate any material as Confidential Information pre-
production, it may correct its error at any time utilizing the following procedures: Upon leamning
that Confidential Information was produced without the appropriate designation, the producing
Party will immediately provide notice of the omission to the recipient and, at the producing
Party’s option, either provide substituted. copies of the Confidential Information appropriately
marked or instruct the recipient to mark the undesignated material with the appropriate legend.
Upon receiving notice of an omitted designation, it will be the duty of the recipient Party to make
all reasonable efforts to return all identified unmarked materials in the possession of that Party of
in the possession of persons within that Party’s control (e.g., retained consultants) to the
designating Party within ten (10) business days of any written notice requesting their return, or to
make all reasonable efforts to label the Confidential Information appropriately as requested by
the designating Party. In addition, in the event that the recipient Party gave copies of previously
undesignated documents containing Confidential Information to persons outside of the recipient
Party’s control, the recipient Party shall, within ten (10) business days of receipt of notice of the
omitted designation, inform the producing Party of the fact that previously undesignated
documents were provided to third parties outside the recipient Party’s control, and provide the
identity of such third parties.

D. Procedures for Designating Deposition Materials.

1. Exhibits.

(a) Documents marked as containing Confidential Information may be
used as Exhibits at the deposition of any individual authorized by the terms of this
Protective Order to receive such Confidential Information.

()  When documents that have been designated as Confidential are
marked as exhibits to a deposition, the reporter shall separately bind such exhibits
and mark- the cover page of the separately-bound exhibits with the legend
“CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER or, as appropriate,
“CONFIDENTIAL ~ ATTORNEYS-EYES-ONLY -~ SUBJECT TO
PROTECTIVE ORDER.”

2. Testimony,

When testimony given during a deposition is designated as “Confidential” at the time the
testimony is given, the reporter shall mark the face of the transcript with the legend;
“PORTIONS OF THIS TRANSCRIPT ARE DESIGNATED AS CONFIDENTIAL - SUBJECT
TO PROTECTIVE ORDER” or, as appropriate, “CONFIDENTIAL — ATTORNEYS-EYES-
ONLY - SUBJECT TO PROTECTIVE ORDER.” In addition to and regardless of designations
made at the time of the deposition, the Parties shall have the. opportunity to designate
Confidential testimony, as follows:

(a) Unless otherwise agreed by the Parties, all transcripts of testimony
from depositions of any Party, Party-affiliated witness or former employee of a
Party taken in this action shall be deemed “Confidential” for twenty days (20)
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days after receipt of a copy of said transcript by counsel of record for the Party
with which the deponent was or is affiliated. Following the conclusion of any
such deposition, the court reporter shall prepare a transcript for review by such
counsel only. During the twenty (20) day period after receipt of the transcript
described above; counsel shall (1) designate by page and line those portions of the
transeript (if any) which counsel determines in good faith constitute Confidential
Information, (2) advise counsel for the other Parties, in writing, of the
designation, and (3) request that the court reporter prepare a final franscript
reflecting the designations. Notwithstanding the foregoing, the provisions of this
subparagraph of the Order shall not prevent counsel for any of the Parties from
obtaining a copy of a deposition franseript immediately upon conclusion of the
deposition provided that the entire transcript shall be treated as Confidential until
the designation process described in this sub= paragraph is completed.

(b) Unless otherwise agreed by the Parties, all transcripts of testimony
from depositions of any third-party witness taken in this action shall be deemed
“Confidential” for twenty days (20) days after receipt of a copy of said transcript
by counsel. Following the conclusion of any deposition of any third party taken in
this Litigation, the court reporter shall prepare a transcript for review by ail
Parties’ counsel. During the twenty (20) day period after receipt of the transcript,
counsel for the Parties shall (1) designate by page and line those portions of the
transcript (if any) which a Party determines in good faith constitute Confidential
Information, (2) advise counsel for the other Parties, in writing, of the
designation, and (3) request that the court reporter prepare a final transcript
reflecting the designations.

(c) If no designation by page and line as described in subsection (a) or
(b) above is made within the twenty-day (20) period, the deposition transcript
shall be deemed not to contain Confidential Information, regardless of any general
designation made at the time of the deposition, and the court reporter shall prepare
a final transcript with no confidentiality legend.

(d)  Counsel for each respective Party shall ensure that the portions of
any transcript designated “Confidential” are redacted from such transcripts prior
to such transcripts being provided to any person to whom disclosure of such
material is not permitted under this Protective Order.

I, Challenging the Designation of Confidential Information.

A. Nothing in this Order constitutes a finding or admission that any of the documents
or information designated under this Order are Confidential Information, and nothing in this
Order shall prevent any Party from contending that any such information is not confidential or
that information not designated pursuant to this Order is, in fact, confidential.

B. No Party shall challenge a Confidential designation unless that Party has a good
faith need to disclose the information so designated by (1) filing the information with the Court;
or (2) disclosing the information to a person who is not authorized to have access to such
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information under the terms of this Protective Order. To challenge a Confidential designation the
challenging Party shall notify the designating Party in writing that it objects to the designation,
and its reasons for so objecting. Such an objection may be made at any time in the Litigation. A
Party shall not be -obligated to challenge the propriety of a Confidential designation at the time
of production or receipt of a notice under Section 11LD.2 of this Order, and failure to do so shall
not preclude a subsequent challenge to any such designation.

Within five (5) business days of service of such an objection, the designating Party shall
respond in writing either withdrawing the Confidential designation or stating its reasons for the
designation.

C. If the designating Party refuses to withdraw the Confidential designation, the
receiving Party may apply to the Court for an order resolving whether the designated material is
properly designated Confidential under the terms of this Order. In any such proceeding, the Party
who designated the material as Confidential shall have the burden of proving such designation is
appropriate under the terms of this Order.

Iv. Restrictions on the Usé and Dissemnination of Confidential Information.

A. Documents and information designated CONFIDENTIAL shall not be used for
any purpose other than preparing for and conducting this action (including mediation),
CONFIDENTIAL information shall not be disclosed in any manner except as provided in this
Order, including, without limitation, disclosure to any member of the media or publication on
any website.

B. Disclosure of information designated as CONFIDENTIAL, including synopses,
summaries or digests thereof, shall be limited to:

1. The Parties, the Parties’ in-house counsel, and parties’ reinsurers involved
in the conduct of this action, the Parties’ counsel of record, the Parties’ experts,
stenographic, paralegal or clerical employees assisting such counsel, or vendors {such as
court repotters, copy centers or e-discovery consultants) assisting such counsel;

2. This Court, including, but not limited to, all appropriate Court personnel
such as court reporters, clerks and the like;

3. Any person whom counsel reasonably believes authored or is in
possession of the information designated as Confidential. If upon inquiry, it is determined
that such person did not author or review the designated Confidential Information, then
the disclosure shall immediately cease and no further disclosure to such person shall be
made;

4, Any Mediator retained by the Parties, including such Mediator’s staff,
provided the disclosure is made in the course of mediation;

5, Any other person who obtains access to the Confidential Information with

the prior written consent of the Party who designated the information Confidential or
upon a further order of the Court.
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C. Disclosure of information designated as ATTORNEYS-EYES-ONLY shall be
limited to the types of persons identified in sub-paragraph IV.B., above, except that sub-
paragraph IV.B.1 is amended to read as follows:

I The Parties’ in-house counsel involved in the conduct of this action and
the Parties’ counsel of record, stenographic, paralegal or clerical employees assisting
such counsel, or vendors (such as court reporters, copy centers or e-discovery
consultants) assisting such counsel;

V. Procedures for Filing Documents Containing Confidential Information.

A. Filing Under Seal.

All materials designated as Confidential in accordance with the terms of this Order that
are filed with the Court, and any pleadings, motions or other papers filed with the Court
disclosing any Confidential Information shall be filed under seal and kept under seal until further
order of the Court,

VI Subp‘ Oenas.

A, Any Party served with a subpoena or other request for the production of
documents or information requesting the production of any Confidential Information that the
subpoenaed or requested Party received from another Party shall give notice of such subpoena or
production request to all Parties. Such notice shall: (1) be provided as promptly as possible, and
no later than within ten (10) business days of the Party’s receipt of the subpoena or production
~ request, (2) include a copy of the subpoena or production request and all attachments thereto, and
(3) identify the date on which the subpoenaed or requested Party intends to produce Confidential
Information pursuant to the subpoena or production request.

, B. 1f the Party whose Confidential Information is at issue challenges the subpoena or
production request, the subpoenaed or requested Party shall not produce the Confidential
Information unless and until (1) all chalienges to the subpoena or production request are finally
resolved or (2) otherwise ordered by any court.

VII.  Inadvertent Production.

A, The inadvertent production of attorney-client privileged material, attorney work
product material, or material subject to any other privilege (“Privileged Material”) or of
Confidential Informatzon without a designation does not constitute a waiver of any pr;vﬂege or
of the right to claim confidential status.

B. “Inadvertent production” means production that was unintentional, accidental or
resulted from mistake or inadvertence. Counsel’s declaration that a production was inadvertent
shall be presumptive evidence that a production was inadvertent.

C. If a producing Party discovers it inadvertently produced Privileged Material in
this Litigation, the producing Party shall promptly make a good-faith representation that such
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production was inadvertent and request (whether in writing, via email or orally) that the
receiving Party return or destroy the specified information.

b. Within ten (10} business days of receiving such a request, the receiving Party
must quarantine the specified information and any copies it has, including electronic copies and
shall further direct any other person who has received such materials to do the same. If the
receiving Party elects to destroy rather than return the Privileged Material, the receiving Party
must provide the producing Party with a declaration sworn under the penalty of perjury stating
that the receiving Party has complied with the obligations set forth in this Order.

E. Any Party or counsel that discovers independently that another Party has
produced documents or information that reasonably appear to be Privileged Material shall
immediately (1) notify that Party’s counsel of the apparent inadvertent disclosure, (2) cease any
further review or use of the subject materials and (3) collect or retrieve for possible
return/destruction all copies (including any summaries) of the subject materials. Upon
confirmation from the Party notified that the subject materials constitute Privileged Material, the
notifying Party shall immediately return all hard copies of the subject materials to the producing
Party and destroy all electronic copies or summaries of such materials and shall further direct
any other person who has received such materials to do the same. Thereafter, the Party who
inadvertently received such Privileged Material must not use or disclose the information.

F. Any Party may dispute the status of a document as Privileged Material in the
manner set forth above in sub-paragraphs II.B. and C. Disputing the privileged status of
inadvertently produced documents does not alter the receiving Party’s obligations to return or
destroy such document under this Section VII pending resolution of the dispute.

G. If a receiving Party produces, inadvertently or otherwise, Confidential
Information to a third party not authorized to receive such information under this Order, that
Party shall (1) advise the designating Party of the disclosure and the identity of the third party
who was given the Confidential Information and (2) take prompt remedial action to withdraw the
disclosure and retrieve all copies: The Parties retain-all rights to-pursue-any available remedy for
violation of the terms of this Order. Such inadvertent production does not destroy the overall
confidential nature of the information,

VIII. Return or Destruction of Confidential Material.

A, When this Litigation concludes by settlement or final resolution, each Party or
- other person subject to the terms of this Order shall at its option assemble and destroy in a secure
manner, or store under its standard procedure for maintaining the security and confidentiality of
the stored material and documents, designated Confidential under this Order and all copies
thereof, provided, however, that principal counsel of record for each party may retain one copy
of each designated docurent solely for reference in the event of, and only in the event of, a
dispute in which the Confidential Information is directly relevant. No Confidential Information
shall be used in connection with any such dispute without notice to the affected Party and
providing such Party with an opportunity to object.
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B. At such time as the obligation to return or destroy Confidential Information arises,
any Party may demand from the other Parties a statement of compliance. In the event of such a
request, the receiving Party shall provide an affidavit from the producing Party’s attorney within
thirty (30) days aftesting that all materials designated Confidential have been returned or
destroyed, consistent with the terms of this Order.

C. Unless otherwise ordered by this Court or another court or administrative body of
competent jurisdiction, the terms of this order shall survive and remain in full and effect after
termination of this litigation.

IX. No Waiver.

A, This Order is intended to provide a mechanism by which any of the Parties may
elect to provide information regarded as confidential. Nothing herein shall be construed as
requiring any of the Parties to produce information regarded as confidential that they believe, in
good faith, is not otherwise discoverable and any of the Parties may elect (in lieu of or in
addition to utilizing the terms of this Order) to object to the production of any Confidential
Information or to exercise any other appropriate remedies with respect to a request for
production of such information on the grounds that such Confidential Information otherwise is
not discoverable due to reasons that are separate and independent from the information’s status
as Confidential Information,

B. The Parties shall not be deemed by the eniry of this Order to have waived any
~ objection to the production of any document on any grounds or to have waived any other right;
defense or objection that may otherwise be interposed in this Litigation.

C. The taking of, or failure to take, any action to enforce the provisions of this Order,
or the failure to object to any designatien or any such action or omission, shall not constitute a
waiver of any right to seek and obtain protection or relief, other than as specified in this Order.

D. - Nothmg in this Order, nor the production of any document in this Litigation by
any Party, shall be deemed a waiver of any privilege with respect thereto in this or any other
action or proceeding. '

E. Notwithstanding this Order, the Parties shall have the right to apply to this Court,
or to any appropriate court or administrative body, at any time for an order granting other or
additional protective relief with respect to any Confidential documents or information, or any
other documents or information subject to protection under Rule 26(c) of the North Carolina
Rules of Civil Procedure.

F. Unless otherwise expressly clarified in this Order, the word “days” shall mean
calendar days rather than business days.

X. Amendments and Scope,

A. The Parties may amend this Order by mutnal agreement in a writing signed by an
authorized representative of each Party and approved by the Court.
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B, The terms of this Order apply only to pre-trial proceedings and nothing herein
affects or restricts the use of Confidential Information at trial. The Parties acknowledge and
agree that a further Order or amendment will be required to address the use of such information
at trial.

C.  Moreover, nothing herein restricts the ability of a Party to make reference to
Confidential Information orally in proceedings in open court when counsel reasonably believes
that such reference is necessary to protect the legal interests of such Party.

X1. Penaliies for Breach,

The Court shall strictly enforce this Order, and any violation is punishable by the Court’s
contempt power, including the imposition of monetary sanctions.

XIi.  Application of Order to Third Parties,

In the event that a third party is served with a subpoena or other request for discovery by
one ot more of the Parties in this action and the third party requires that confidential treatment be
afforded to documents or information that the third party will produce in response, then the third
party may avail itself of the terms and conditions of this Order. To proceed in this fashion a third
party shall submit written notice to the Parties that it wishes to be bound by the terms and
conditions of the Order. Thereafter, documents and information produced by the third party shall
be treated by the producing third party and the Parties as produced pursuant to the terms and
conditions of the Order.

The Parties consent to the form and entry of this Protective Order and agree to be bound
by its terms as of the date first submitted to the Court for execution,

SO ORDERED, this the Emy of O far

Magstrate

WEGQNSENT

William Mayberry
Jason Evans

Matthew Morrison
McGuireWoods LLP
100 N Tryon St Ste 2900
Charlotte NC 28202

Attorneys for Plaintiff Bank of America
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Robert Ciociolla
Jeffrey Kiesling
Litchfield Cavo LLP

6 Kimball Lane, Suite 200
Lynnfield, Massachusetts 01940
ciociola@litchfieldcavo.com

Adrianne Huffman Chillemi

Hamilton Stephens Steele & Martin, PLLC
201 South College St., Suite 2020
Charlotte, NC 28244
achilemmi@lawhssm.com

Attorneys for Defendant Travelers
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EXHIBIT A
DECLARATION OF COMPLIANCE

i, Alex Hopkins, on behalf qf_ myseif as an Iindiyidua}l and my ;mplqyer, d_q hereby
acknowledge that 1 have read the Stipulated Protective Order in the matter Bank of America, NA
v. St. Paul Medical Liability Insurance Company et. al (United States District Court for the
Western District of North Caroiina, Charlotte Division,l Civil Action No.3:12-¢v-00153-RIC-
DCK), and I and my employer agree to be bound by the provisions of the Stipulated Protective
Order. Without limiting or modifying the terms oi;the Order, we speciﬁcally agree not to exhibit
ot disclose any Confidential Information, including Confidential Information designated as
Attorneys-Eyes-Only, except to those persons or entities permitted in the Order to receive such

information pursuant to the terms of the Order.

Date: /g/ / ’i/ /2 By: Ofé M

Print Name A lex [ Nephing ;

Title_ Senver g1k Counsed

Employer " jrpvedens
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'EXHIBIT A
DECLARATION OF COMPLIANCE

I, , on behalf of myself as an individual and my employer, do

hereby acknowledge that | have read the Stipulated Protective Order in the matter Bank of
America, NA v.. St. Paul Medical Liability Insurance Company et. al (United States District
Court for the Western District of North Carolina, Charlotte Division, Civil Action No.3:12-¢cv-
00153-RIC-DCK)}, and I and my employer agree to be bound by the provisions of the Stipulated
Protective Order. Without Hlting or modifying the terms of the Order, we specifically agree not
to ex.hiﬁit or disclose any Confidential Iﬁfonnation, including Confidential Information |
designated as Attomeys-Eyestnly, except to those persons or entities permitted in the Order to

receive such information pursuant to the terms of the Order.

Date: By:

Print Name

‘Title

Employer
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