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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

Randal R. Steen,
ORDER ADOPTING REPORT
Petitioner, AND RECOMMENDATION
VS.
Case No. 1:07-cv-094
Robyn T. Schmalenberger,

N N N N N N N N N

Respondent.

On July 30, 2009, the Respondent” filed a“Motion to Dismiss Section 2254 Application.”
See Docket No. 20. The petitioner, Randal R. Steen, filed a response in opposition to the motion
on October 22, 2009. See Docket No. 31. The Respondent filed areply brief on October 29, 2009.
See Docket No. 34. On August 20, 2010, Magistrate Judge Charles S. Miller, Jr. issued a Report
and Recommendation wherein he recommended that the Court grant the Respondent’s motion to
dismiss, deny Steen’ s petition, certify that an appeal from the denial of thisaction may not be taken
in forma pauperis, and that a certificate of appealability not be issued. See Docket No. 40. Steen
filed an objection on October 5, 2010. See Docket No. 45.

In Steen’ s objection, he maintains he isinnocent of the crimes for which he was convicted.
He aso contends he received ineffective assistance of counsel at trial, on appeal, and in his post-
conviction proceedings. Additionally, he argues his Fourth Amendment rights were violated prior
to his arrest.

The Court has carefully reviewed the Report and Recommendation, relevant case law,

Steen’ sobjection, and theentirerecord, and findsthe Report and Recommendation to be persuasive.

'On August 20, 2010, the Court, on its own motion, ordered that Warden Robyn T. Schmalenberger be
substituted for Timothy Schuetzle due to Schuetzl€' s retirement as Warden of the North Dakota State Penitentiary.
See Docket No. 39.

Dockets.Justia.com


http://dockets.justia.com/docket/north-dakota/nddce/1:2007cv00094/18216/
http://docs.justia.com/cases/federal/district-courts/north-dakota/nddce/1:2007cv00094/18216/47/
http://dockets.justia.com/

Accordingly, the Court ADOPT S the Report and Recommendation (Docket No. 40) initsentirety,
GRANT Sthe Respondent’ smotion to dismiss(Docket No. 20), and DENI ES Steen’ spetition under
28 U.S.C. § 2254 for a Writ of Habeas Corpus by a Person in State Custody (Docket No. 1). The
Court certifies that an appeal from the denia of this action may not be taken in forma pauperis
because such an appeal would be frivolous and cannot be taken in good faith, and ORDERS that
acertificate of appealability not be issued.

IT 1SSO ORDERED.

Dated this 8th day of October, 2010.

/s Dani€l L. Hovland
Daniel L. Hovland, District Judge
United States District Court




