Kaufman et al v. Chesapeake Energy Corporation et al Doc. 23

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

Kenneth A. Kaufman and Evelyn M. Hall, )

as Co-Trustees of the Kaufman Family )
Mineral Trust, )
)
Plaintiffs, )
) ORDER
VS. )
) Case No. 1:12-cv-087
Chesapeake Energy Corporation, )

Chesapeake Exploration, L.L.C., Sullivan )
Land Resources, Inc., and Kimberly Ley, )

)

Defendants. )

Before the Court is the “Defendants’ MotitmDismiss” for failure to state a claim upon
which relief can be granted filed on July2®12 by Chesapeake Energy Corporation (“Chesapeake
Energy”), Chesapeake Exploration, L.L.C. (“Chesapeake Exploration”), and Sullivan Land
Resources, Inc. (“Sullivan”). _Sd&ocket No. 4. Also before the Court is “Defendant Kimberly
Ley’s Motion to Dismiss” filed on July 20, 2012. Seecket No. 14. Kimberly Ley (“Ley”) joins
in moving for an order dismissing the complaint for failure to state a claim upon which relief can
be granted based upon the motion to dismisgr@morandum of law in support of the motion to
dismiss filed by Chesapeake Energy, Chesapeake Exploration, and Sullivan.

The Plaintiffs filed a response to thefendants’ motions on July 20, 2012. Seeket No.

15. The Defendants filed a reply brief on August 3, 2012.D8e&et No. 19. For the reasons set
forth below, the Defendants’ motiotsdismiss are granted in part, and denied in part. The claims
for breach of contract, unjust enrichment, promissstpppel, deceit, tortious interference with a

business relationship, and civil conspiracy are dismissed. The claims for fraudulent
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misrepresentation and fraim the inducement remainChesapeake Energy Corporation is also

dismissed as a party based on lack of personal jurisdiction.

BACKGROUND

The Plaintiffs, Kenneth A. Kaufman and EyelM. Hall, as Co-Trustees of the Kaufman
Family Mineral Trust (“Kaufman Trust”), commenced this action on June 6, 2012 against the
Defendants, Chesapeake Energy, Chesapeake Exploration, Sullivan, and Ley (collectively
“Defendants”). The Kaufman Trust alleged the Defants breached a contract to enter into an oll
and gas lease covering certain real prop&rtated in Hettinger County, North Dakota, by
cancelling the lease before paying the bonus.C®eket No. 1-1. The Kaufman Trust also alleged
claims for unjust enrichment, promissory estopfraljdulent misrepresentation and fraud in the
inducement, deceit, tortious interference withuginess relationship, and civil conspiracy. The
Kaufman Trust requested relief in the amaafrihe $277,418.76 bonus they allege was payable for
the canceled lease, interest, and attorneys féas Kaufman Trust also sought the payment of
royalties they allege would have been due edhent successful oil and gas wells were drilled on
the leased premises.

The matter was removed from the District GaafrHettinger County in the State of North
Dakota to the United States District Court for Bhstrict of North DakotaSouthwestern Division,
by request of Defendants pursuant to 28 U.S.C. § 1441D&det No. 1. This Court has original
jurisdiction over the subject matter of the action pursuant to 28 U.S.C. § 1332 and none of the

Defendants are citizens of the State of North Dakdthe matter is a civil action between citizens



of different states and the amount in contreyexceeds $75,000, exclusive of interest and costs.

28 U.S.C. § 1332.

. STANDARD OF REVIEW

When considering a motion to dismiss, the Cowrst construe the complaint liberally and

assume all factual allegations to be true. Faibisch v. Univ. of M30d. F.3d 797, 802 (8th Cir.

2002); Goss v. City of Little Rock Ark90 F.3d 306, 308 (8th Cir. 1996). Dismissal will not be
granted unless it appears beyond a reasonable doutiteh@sintiff can proveo set of facts that
would entitle plaintiff to relief._Faibis¢t801 F.3d at 802.

Rule 12(b)(6) of the Federal Rules of Cikilocedure mandates the dismissal of a claim if
there has been a failure to state a claim upon which relief can be granted. When considering a
motion to dismiss under Rule 12(b)(6), the courshaccept all factual allegations in the complaint
as true. “However, the complaint must contsirfficient facts, as opposed to mere conclusions,
to satisfy the legal requirements of thiaim to avoid dismissal.”_Levy v. OM77 F.3d 988, 991

(8th Cir. 2007) (quoting DuBois v. Ford Motor Credit C&76 F.3d 1019, 1022 (8th Cir. 2002)).

The court may generally only look to the allegati contained in the complaint to make a Rule

12(b)(6) determination._ McAuley v. Fed. Ins. C600 F.3d 784, 787 (8th Cir. 2007). *“[l]n

considering a motion to dismiss, the district court may sometimes consider materials outside the
pleadings, such as materials that are necessambraced by the pleadings and exhibits attached

to the complaint.”_Mattes v. ABC Plastics, Ii#23 F.3d 695, 697 n.4 (8th Cir. 2003) (citing Porous

Media Corp. v. Pall Corp186 F.3d 1077, 1079 (8th Cir. 1999)).




Rule 8 of the Federal Rules of Civil Proceelsets forth the federal pleading requirements
for civil cases. Rule 8(a) provides that pleadimgsst contain: “(1) alrt and plain statement of
the grounds for the court’s jurisdiction”; (2) “a shand plain statement of the claim showing that
the pleader is entitled to relief”; and (3) “a demddor the relief sought.Fed.R.Civ.P. 8(a). In

Ashcroft v. Igbal 556 U.S. 662 (2009), the United States Supreme Court clarified the pleading

requirements under the Federal Rules of CivicBdure necessary to survive a motion to dismiss
for failure to state a claim. The United States Supreme Court stated,

Under Federal Rule of Civil Procedure 823, a pleading must contain a “short and
plain statement of the claim showing that the pleader is entitled to relief.” As the
Court held in [Bell Atlantic Corp. v. Twombl\p50 U.S. 544 (2007)], the pleading
standard Rule 8 announces does not require “detailed factual allegations,” but it
demands more than an unadorned, therdant-unlawfully-harmed-me accusation.

A pleading that offers “labels and consions” or a “formulaic recitation of the
elements of a cause of action will not ddNor does a complaint suffice if it tenders
“naked assertion[s]” devoid 6further factual enhancement.”

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to “state a claim to rehet is plausible on its face.” A claim has
facial plausibility when the plaintiff pleadactual content that allows the court to
draw the reasonable inference that tHewl@ant is liable for the misconduct alleged.
The plausibility standard is not akin to a “probability requirement,” but it asks for
more than a sheer posiity that a defendant has acted unlawfully. Where a
complaint pleads facts that are “merely consistent with” a defendant’s liability, it
“stops short of the line between possibility and plausibility of ‘entittiement to relief.”

Ashcroft 556 U.S. at 677-78 (internal citations omitted).



1. LEGAL DISCUSSION

A. FAILURETO STATEA CLAIM

The Defendants contend the complaint failstéde a claim upon which relief can be granted.
SeeDocket No. 4. Rule 12(b)(6) of the Federald®uwf Civil Procedure mandates dismissal of a
complaint if there has been a failure to statéaam upon which relief can bgranted. In order to
survive a motion to dismiss under Rule 12(b)(6%0mplaint must contain sufficient factual matter,

accepted as true, to state a claim to relief thaliaigsible on its face.” Braden v. Wal-Mart Stores,

Inc., 588 F.3d 585, 594 (8th Cir. 2009) (quoting Ashgrbf6 U.S. at 678) (internal quotations
omitted). A plaintiff must show “that success on the merits is more than a ‘sheer possibility.” 1d.
(citing Ashcroft 556 U.S. at 678). A complaint is sufficiehits “factual content . . . allows the

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id.

(quoting.Ashcroft556 U.S. at 678). The court must accdgaatual allegations as true, except for

“legal conclusions or ‘formulaic recitation of the elements of a cause of action.’(qudting
Ashcroft 556 U.S. at 681). The determination of whether a complaint states a claim upon which
relief can be granted is “a context-specific task that requires the reviewing court to draw on its

judicial experience and common sense.” (¢gioting_Ashcroft556 U.S. at 679).

1) BREACH OF CONTRACT

The Kaufman Trust asserts that Defendargatined the Oil and Gas Lease (“Lease”) and
the contemporaneously executed Order of Payhyliailing to remit the lease bonuses within sixty
days of receipt of the executed Lease and Oofléayment by Chesapeake Exploration. See

Docket No. 1-1. Both parties agree the Lease and Order of Payment together constitute an



enforceable agreement between the Kaufman Trust and the Defendants, and therefore the general

rules of contract interpretation apply. Jegeland v. Cont'| Res., Inc2000 ND 169, 1 10, 616

N.W.2d 861 (citing Johnson v. Mineral Estate, |843 N.W.2d 778, 789 (N.D. 1984)). The same

general rules that govern the interpretation of ramtitial agreements apply to oil and gas leases.

Id. (citing Johnson343 N.W.2d at 780).

The Court agrees with the parties that hdveontract existed. The Lease and Order of

Payment were properly signed and executed andipes were exchanged by the parties. |&&e

QOil & Gas, Inc. v. Riemer2011 ND 22, 1 17, 794 N.W.2d 715 (assuming an oil and gas lease

together with a bank draft payable in sixty daysstituted adequate consideration to form a

contract, even though no cash wash&nged). In Irish Oil & Gashe court “[could not] say, as a

matter of law, that the potential for royalty is safficient consideration to support the lease.” 1d.

at § 22. The Kaufman Trust promised to permi&peake Exploration to explore for and develop
any oil or gas that may be discovered or produced from the Kaufman Trust's land, subject to
Chesapeake Exploration’s approvatité and payment of the bonuses. B&eket No. 1-1. The
Kaufman Trust would then receive bonuses avyghlties from the oil. Taken together, the
agreements and promises contain the requiie acceptance, and consideration needed to form

a valid contract.

Because there is an enforceable contraché[thnguage of [the] contract is to govern its
interpretation if the language is clear and expéad does not involve ansirdity.” N.D.C.C. §
9-07-02;_Sorlie v. Nes823 N.W.2d 841, 844 (N.D. 1982). “Whenantract is reduced to writing,
the intention of the parties is to be ascertaiinech the writing alone if possible . ...” N.D.C.C.

§ 9-07-04;_Miller v. SchwartzZ354 N.W.2d 685, 689 (N.D. 1984). A contract must be read and




considered in its entirety so that all provisions angled to determine the true intent of the parties.

Irish Oil & Gas 2011 ND 22, 1 15, 794 N.W.2d 715 (quoting Egel&@D0 ND 169, | 10, 616

N.W.2d 861). When several contracts involving the same matters between the same parties are
involved, like the Lease and Order of Payment hbeeagreements are to be taken together as one

agreement._Sed.D.C.C. 8§ 9-07-07; see al§&rynberg v. Dome Petroleum Cgrh999 ND 167,

1 10, 599 N.W.2d 261.

The Kaufman Trust promised to permit Chesapédaiploration to explore their land for any
oil or gas that may be discovered, subject tesalpeake Exploration’s approval of title and payment
of bonuses._SeBocket No. 1-1. Chesapeake Exploration, in exchange, promised to pay the
bonuses within sixty days or surrender the Le&sesapeake Exploration further agreed to pay a
1/5 royalty to the Kaufman Trust out of apgoduction that was achieved. The agreement also
specifically authorized Chesapeake Exploratiofstorender” the Lease at any time and for any
reason._SebPocket No. 1-1. This language allowing surrender at any time, along with the sixty
day deadline in which to exercise the rights utidercontract, is not an “absurdity” under N.D.C.C.

§ 9-07-02.

All requirements necessary to interpret theeagrent are sufficiently described in the Lease
and Order of Payment when read together as areemgnt. “If the language of a contract is clear
and unambiguous, and intent is apparent fronads,fthere is no room for further interpretation.”

Habeck v. MacDonaldb20 N.W.2d 808, 811 (N.D. 1994) (citations omitted). If the Defendants

chose to surrender the Lease before paymendwegthe Kaufman Trust was entitled to “retain any
consideration paid at the time of signing the leglalsut the Kaufman Trust was not entitled to any

additional payments. S@&ocket No. 1-1. The Defendants essaly had sixty days in which they



could exercise their right to explore for apebduce oil and gas under the lease agreement, in
exchange for first paying the bonuses.
The Defendants also retained an absolute right to surrender the “Paid-Up” Lease for any

reason, without liability. Theourt in_Irish Oil and Gadetermined that a lessee has no obligation

to commence operations during the primary term of the lease and thus there is no assurance of

payment when the parties have entered into a “Paid-Up” leasdrishe®il & Gas 2011 ND 22,

1 15, 794 N.W.2d 715. The Lease and Order of Patyprexide the appropriate procedure in the

event the Kaufman Trust did not receive a bochueck or received no notice of surrender. The
Kaufman Trust was required to “notify Lessewiiting and Lessee [then 4D business days from

receipt of such written notice to make paymensurrender the lease without any liability.” See
Docket No. 1-1. There is nadication the Kaufman Trust provided the required five day written
notice or that the Defendants failed to respond ¢t swtice if given. The continued effectiveness

of the Lease was contingent upon the paying of begasthin sixty days. Instead of paying such
bonuses, the Defendants chose to exercise their absolute right to surrender under the contract and
it was not a breach to do so under the circumstances. Accordingly, the Defendants’ motion to

dismiss the breach of contract claim is granted.

2) TORT CLAIMS

The Kaufman Trust also asserts tort claims for unjust enrichment, promissory estoppel,
fraudulent misrepresentation and fraud in the inducement, deceit, tortious interference with a

business relationship, and civil conspiracy.



a. UNJUST ENRICHMENT

In the event the Court finds a failure of t@ntract, the Kaufman Trust alleges a claim for
unjust enrichment to seek recovery of the reasenadlle of the Lease and Order of Payment. See
Docket No. 1-1. Under North Dakota law, unjust enrichment is an equitable doctrine based upon
a quasi-contract or a constructive contractliegpby law to prevent a person from being unjustly

enriched at the expense of another. Rittaber, & Assocs., Inc. v. Koch QOil, In2004 ND 117,

1 26, 680 N.W.2d 634 (citing Cavalier Cnty. Mem’l Hosp. Ass’'n v. KaRé8 N.W.2d 781, 784

(N.D. 1984)). It is well-established that “[u]lnjusnrichment requires: (1) an enrichment; (2) an
impoverishment; (3) a connection between thecbment and the impoverishment; (4) an absence
of justification for the enrichment and impowdriment; and (5) an absence of remedy provided by

law.” 1d. (citing A&A Metal Bldgs. v. I-S, InG.274 N.W.2d 183, 189 (N.D. 1978)). Itis also well-

established that unjust enrichment applies onlyeratbsence of a contract between the parties, and
there can be no implied-in-law contract where there is an express contract between the parties

concerning the same subject matter.atd] 28 (citing BTA Oil Rvducers v. MDU Res. Grp., Inc.

2002 ND 55, 1 37, 642 N.wW.2d 873). Thus, when the parties have voluntarily entered into an

express written contract which defines their rights, unjust enrichment is not available.

The Kaufman Trust alleges an unjust enrichnodaiin as an equitable remedy in the event
the Court does not find a valid contract. ®secket No. 1-1. It is clear and undisputed that the
Lease and Order of Payment define the agreensmigights attributableo each party to the
contract. The Court finds, as attes of law, that the Kaufman Trust is not entitled to recover under

a theory of unjust enrichment because there is an express written contract between the parties



relative to the same subject matter as the alternative unjust enrichment claim. Therefore, the

Defendants’ motion to dismiss the unjust enrichment claim is granted.

b. PROMISSORY ESTOPPEL

Promissory estoppel provides a method fdoraing a promise that is not supported by
consideration and is thereby only applicable in the absence of an otherwise enforceable contract.

SeeUnion Nat'l Bank v. Schimke210 N.W.2d 176, 181 (N.D. 1973); Heating & Air Specialists,

Inc. v. Jones180 F.3d 923, 934 (8th Cir. 1999). Where there is a remedy available at law or the
promise is supported by consideration, the method for enforcement is an action for a breach of
contract. Because the Court finds that an enfoteeaimtract exists here, there can be no claim for

promissory estoppel. The Defendants’ motiodismiss the promissory estoppel claim is granted

C. DECEIT

The Kaufman Trust alleges the Defendants promised to pay bonuses regardless of the success
in exploring for, developing, producing, and marketing oil, gas, and other substances, which
constituted deceit on the part of Defendants. [Bmeket No. 1-1. “Deceit ia tort claim available
when a party has breached an obligation imposed by law to honestly deal with another party.” Irish
Oil & Gas 2011 ND 22, § 28, 794 N.W.2d 715 (citationsitted). Under North Dakota law, an
action for deceit requires a misrepresentatioracits, misleading of another, suppression of facts,
or promises without an tention of performing._SeBewey v. Lutz 462 N.W.2d 435, 440 (N.D.

1990); see alshl.D.C.C. § 9-10-02. Courts have alsoagnized that fraud and deceit are similar

concepts. Olson v. Fraase421 N.W.2d 820, 827 n. 3 (N.D.1988). Technically, fraud under

10



N.D.C.C. 8§ 9-10-03 applies only when there is@atact between the parties; deceit under N.D.C.C.
§ 9-10-02 applies when there is no cant between the parties. Dewd$2 N.W.2d at 439 (citing

Hellman v. Thiele413 N.W.2d 321, 326 (N.D.1987)). In thiseathere is a valid contract between

the parties, so a claim for fraud, not deceit, would be the proper claim alleged under the

circumstances. The Defendants’ motion to dismiss the deceit claim is granted

d. TORTIOUSINTERFERENCE WITH A
BUSINESS RELATIONSHIP

The Kaufman Trust alleges that the Defendants interfered with a business relationship or
expectancy through (1) offering the Kaufman Ttagje bonus amounts; (2) effectively pricing the
competition out of the market; and (3) defangdtion their obligation tpay. The North Dakota
Supreme Court has recognized a cause of actigarta@us interference with a business advantage
and has held that:

[l]n order to prevail on a claim for unlawful interference with [a] business

[relationship], a plaintiff must prove the following essential elements: (1) the

existence of a valid business relationship or expectancy; (2) knowledge by the

interferer of the relationship or expectancy; (3) an independently tortious or
otherwise unlawful act of interferenday the interferer; (4) proof that the

interference caused the harm sustainad;(&) actual damages to the party whose
relationship or expectancy was disrupted.

Lochthowe v. C.F. Peterson Esta2€05 ND 40, T 16, 692 N.W.2d 120 (quoting Trade ‘N Post,

L.L.C. v. World Duty Free Ams, Inc2001 ND 116, § 36, 628 N.W.2d 707).

With the increased oil and gas activity instern North Dakota, it is likely the Defendants
were aware that the Kaufman Trusuld have the opportunity totem into oil and gas leases with

the Defendants’ competits, satisfying the first two elements. The Kaufman Trust does not,

11



however, allege independent tortious or unlawfik by the Defendants in entering into the Lease
and Order of Payment. The Supreme Court adaivhat is required under the third element and
stated that the plaintiff need nmbve an independent tort to establish an independently tortious act.
Trade ‘N Post2001 ND 116, 1 42, 628 N.W.2d 707. “Rather,the plaintiff must prove that the
defendant's conduct would be actionable under a recognized torThédDefendants’ conduct of
offering the Kaufman Trust large bonus amounts doess®to the level of independently tortious
conduct. The large bonus amounts allowed therdlsfets to out-compete their competitors, which
had the effect of pricing the competition out of tharket. Absent a showing that the Defendants
had no intention of paying the obligations underltease and Order of Payment, the Court cannot
find any tortious intent by the Defendants actionable under a tort claim. Because the element of
independently tortious conduct is missing, the lastélements do not need to be analyzed, and the
tort of tortious interference with a busineskwtienship ultimately fails. The Defendants’ motion

to dismiss the tortious interference with a business relationship claim is granted.

e CIVIL CONSPIRACY

The Kaufman Trust contends the Defendants, acting in concert with one another, sought to
control and manipulate the lease market in N@akota by adopting a scheme and/or practice in
which the Defendants would enter into oil and gas leases and orders of payment without any
intention of performing its obligations thereundehereby Defendants weessentially involved
in a civil conspiracy._Sebocket No. 1-1. “A civil conspiracy is ‘a combination of two or more
persons acting in concert to commit an unlawful act or to commit a lawful act by unlawful means,

the principal element of which is an agreement between the parties to inflict a wrong against or

12



injury upon another and an overt act thautes in damage[s].”_Hurt v. Freelantio99 ND 12,

37,589 N.W.2d 551 (quoting Burr v. Kuld997 ND 98, § 18 n. 3, 564 N.W.2d 631). The major
difference between a criminal conspiracy and a civil conspiracy is that in a civil conspiracy
damages, and not the agreement, are the essence of the conspiracy. Id.

The prima facie elements of civil consy have been outlined as: “1) Two or more
persons, and for this purpose a corporation is a person; 2) An object to be accomplished; 3) A
meeting of minds on the object aywrse of action; 4Pne or more unlawful or overt acts; and 5)

Damages as the proximate result thereof.” In re North Dakota Pers. Injury Asbestos Litig. No. 1

737 F. Supp. 1087, 1096 (D.N.D. 1990) (quoting Zelinger v. Uvalde Rock AsphaB1BoF.2d

47,51 (10th Cir. 1963)). “To constitute a concedetibn, the plaintiffs [need] to present evidence
of a common plan to commit a tortious act, theip@ants knew of the ph and its purpose, and
the participants took substantial affirmative steyencourage the achievement of the result.” Ward
v. Bullis, 2008 ND 80, 1 31, 748 N.W.2d 397.
Many courts have adopted the view that “a corporation, acting through its agents may not

be liable for conspiracy.” RDO Foods Co. v. United Brands Int'l, Ih@4 F. Supp. 2d 962, 975

(D.N.D. 2002) (citations omitted). However, “a comapy may be established against agents of the
corporation when the agents act outside the sobfheir employment,” and the agents are named

as individuals in the action._I¢titing Garza v. City of Omah&14 F.2d 553, 556 (8th Cir. 1987)).

As alleged, Kimberly Ley was an agent of Sullivan, Sullivan was an agent of Chesapeake
Exploration, and Chesapeake Exploration washsisliary and agent of Chesapeake Energy. See
Docket No. 1-1. The Kaufman Titugas not alleged that any of those persons or entities were acting

outside the scope of those relationships at the iimguestion. Accordingly, there can be no civil

13



conspiracy claim regardless of whetherDleéendants were named as individuals. BB® Foods
Co, 194 F. Supp. 2d at 975. The Defendants’ motion to dismiss the civil conspiracy claim is

granted

f. FRAUDULENT MISREPRESENTATION AND FRAUD IN
THE INDUCEMENT

The Kaufman Trust also alleges the Defendants fraudulently represented to them information
surrounding the bonus and royalty payments to meyraler the Lease and Order of Payment. See
Docket No. 1-1. A party bringing a fraud claim shiistate with particularity the circumstances
constituting fraud or mistake.” Fed.R.Civ.P. 9(Bb)Circumstances’ includesuch matters as the
time, place and contents of the false representatisnsell as the identityf the person making the

representation and what was ob&ad or given up thereby.” MuRlumbing, Inc. v. Scherer Bros.

Fin. Servs. C.48 F.3d 1066, 1069 (8th Cir. 1995) (citati@msl quotation marks omitted). The
purpose of the heightened pleading requiremefraiird cases is to “force the plaintiff to do more

than the usual investigation before filing his céant.” Ackerman v. NwMutual Life Ins. Co.

172 F.3d 467, 469 (7th Cir. 1999).
Rule 9(b) requires the circumstances be pliglal sufficient particularity to place defendants
on notice of the precise misconduct with which they are charged to the extent an adequate answer

can be prepared. S#feyer v. First Nat. Bank & Trust Co. of Dickinsa®#©8 F. Supp. 798, 802

(D.N.D. 1987) (citations omitted). When reading the Kaufman Trust's complaint as a whole and
not just the specific paragraphs under the fraud claim, it appears the sufficient particularity
requirements can be established. Beeket No. 1-1. In the contgint at paragraph 11, Kimberly

Ley is identified as the Defendants’ agent tlias in contact with the Kaufman Trust. $¥ecket

14



No. 1-1. Paragraph 14 established the statemepitesented to the Kaufman Trust at the time of
the contact in dispute in this action, includnogalty and bonus payments to be paid. Beeket
No. 1-1. Paragraphs 15 and 19 identified Ley, on behalf of Chesapeake Exploration and Sullivan,
as contacting the Kaufman Trust and procuring an oil and gas lease dated November 16, 2011
covering their property. Sdaocket No. 1-1.

These statements in the complaint identie time, place, and contents of the false
representations, as well as the identity of the person making the representation as required for a

claim to be pled with sufficient particularity. Skirr Plumbing, Inc.48 F.3d at 1069 (citations

omitted). Because the Court finds that the cldongraudulent misrepresentation and fraud in the
inducement have been sufficiently pled, the Defendants’ motion to dismiss the fraud claim at this

stage is denied.

B. PERSONAL JURISDICTION OVER CHESAPEAKE ENERGY

Defendants contend the Court does not Ip@reonal jurisdiction over Chesapeake Energy
and all claims against Chesapeake Energy shoulisbh@ssed pursuant to Fed.R.Civ.P. 12(b)(2).
SeeDocket No. 4. “To defeat a motion to dissifor lack of personal jurisdiction, the nonmoving

party need only make a prima facie showing afliction.” Epps v. Stewt Info. Servs. Corp.

327 F.3d 642, 647 (8th Cir. 2003) (citing Falldulin. Co. v. Japan Steel Works, Lt806 F.2d 369,

373 (8th Cir. 1990); Watlow Elec. Mfg. v. Patch Rubber, 888 F.2d 999, 1000 (8th Cir. 1988)).

“The plaintiff's prima facie shoig must be tested, not by theatlings alone, but by the affidavits

and exhibits presented with the motions arapiposition thereto.” Dever v. Hentzen Coatings, Inc.

380 F.3d 1070, 1072 (8th Cir. 2004) (original citation and quotation marks omitted). The party

15



seeking to establish the court’s in personansgliction carries the burden of proof, and the burden
does not shift to the party challenging jurisdiction. E32¥ F.3d at 647 (citations omitted).
The jurisdiction of North Dakota courtsgeverned by the North Dakota long-arm statute

set forth in Rule 4(b)(2) of the North Dakota Rauté Civil Procedure. The North Dakota Supreme

Court has held that Rule 4(b)(2) “authorizes North Dakota courts to exercise jurisdiction over

nonresident defendants to the fullest extent gegchby due process . . ..” Hansen v. S@Q02

ND 101, 1 16, 645 N.W.2d 223 (citing Auction Effertz, Ltd. v. Schec?@d0 ND 109, § 6, 611

N.W.2d 173;_ Hust v. N. Log, Inc297 N.W.2d 429, 431 (N.D. 1980)). The Eighth Circuit Court

of Appeals has held that when a state construksgsarm statute to grant jurisdiction to the fullest
extent permitted by the Constitution, the Court ndetermine whether the exercise of personal

jurisdiction comports with due process. Johnson v. WoodelkkF.3d 953, 955 (8th Cir. 2006);

Oriental Trading Co, Inc. v. Firejt236 F.3d 938, 943 (8th Cir. 200Bell Paper Box, Inc. v. U.S.

Kids, Inc, 22 F.3d 816, 818 (8th Cir. 1994).

“Due process requires minimum contacts betwagnon-resident defendant and the forum
state such that maintenance of the suit does natdffaditional notions of fair play and substantial

justice.” Devey 380 F.3d at 1073 (citing Burlington Indus., Inc. v. Maples Indus., 97cF.3d

1100, 1102 (8th Cir. 1996); World-Wide Volkswagen Corp. v. Wood4d4 U.S. 286, 291-92

(1980)). A nonresident defendant's contacts wfthram state, for example, must be sufficient to
cause the defendant to “reasonably antieijpaing haled into court there.” Epp27 F.3d at 648

(citing World-Wide Volkswagen Corp444 U.S. at 297).
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There are two categories of minimum contadt & state that may subject a defendant to
jurisdiction in that forum: general jurisdiction and specific jurisdiction. With respect to general
personal jurisdiction over a defendant, “a couryrhaar a lawsuit against a defendant who has
‘continuous and systematic’ contacts with the foruneseten if the injurieat issue in the lawsuit
did not arise out of the defendant’s activities directed at the forum.{queting_Helicopteros

Nacionales de Colombia, S.A. v. Ha#li66 U.S. 408, 415-16 (1984)). A state has specific

jurisdiction over a defendant when the suit arisesofubr is related to, the defendant’s contacts
with the forum state. Johnsofi4 F.3d at 956 (citing Helicopteres6 U.S. at 414).

The Eighth Circuit has established a five-fadest for measuring minimum contacts for
purposes of asserting personal jurisdiction cwvetefendant: “(1) the nature and quality of a
defendants’ contacts with a forum state; (2) thentjtyaof such contacts; (3) the relation of the
cause of action to the contacts; (4) the interest of the forum state in providing a forum for its
residents; and (5) the convenience of the parties.” D886rF.3d at 1073-74 (citing Burlington

Indus., Inc, 97 F.3d at 1102). In determining whetheleéendant has sufficient contacts with the

forum state to exercise personal jurisdiction, the court must consider all of the contacts in the

aggregate and examine thealdy of the circumstances._ Northrup King Co. v. Compania

Productora Semillas Algodoneras Selectas,, SAF.3d 1383, 1388 (8th1CiL995). The Eighth

Circuit affords “significant weight” to therft three factors. Romak USA, Inc. v. Ri@84 F. 3d

979, 984 (8th Cir. 2004) (citing Deve380 F.3d at 1073-74). The Eighth Circuit’s five-part test

essentially “blends” the tests for general and specific jurisdiction. SedNertiprup King Cg.51

F.3d at 1388.
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Another issue arises when a defendant is arasident parent corporation that merely owns
the wholly-owned subsidiary. Here, Defendant Chesapeake Exploration is a wholly-owned
subsidiary of Defendant Chesapeake Energy. [Baket No. 1-1. In this situation, personal
jurisdiction could be properly asserted over a capon if the subsidiary or agent is acting as its

alter ego._Epps827 F.3d at 648-49 (citing Lakota Girl Sc&duncil, Inc. v. Havey Fund-Raising

Magmt, Inc, 519 F.2d 634, 637 (8th Cir. 1975)). If the stifntly connected subsidiary corporation
is the alter ego of the non-resident corporateraifat, the subsidiary's contacts are those of the

parent corporation's, and due process is satisfokdciting Lakota Girl Scout Coungib19 F.2d

at637). However, a corporati@not doing business in a stateretg by the presence of its wholly
owned subsidiary. Idcitations omitted).

As discussed above in the civil conspiradgim, all Defendants were acting in their
capacities as agents or subsidiaries of one anatttenot outside the scope of those relationships,
making it so the subsidiary was not acting as the alter ego of the parent company. Because all
individuals were acting in their official capities, no alter ego claim for general personal

jurisdiction needs to be addressed among the five factors determining personal jurisdiction.

1. NATURE AND QUALITY OF CONTACTS

In examining the nature and quality of thentacts, the primaryssue is whether the non-
resident defendant has “fair wamgithat a particular activity may subject a person to the jurisdiction

of a foreign sovereign.’Gould v. P.T. Krakatau Ste€d57 F.2d 573, 576 (8th Cir. 1992) (citing

Shaffer v. Heitner433 U.S. 186, 218 (1977) (Stevens, chncurring)). The fair warning

requirement will be satisfied if the defendant tagposefully directed” his or her activities at the
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residents of the forum state. (diting Burger King v. Rudzewi¢cz71 U.S. 462, 472 (1985)). The

contact(s) with the forum state must be ntben “random, fortuitous, or attenuated.” Wso, the
contact(s) must not be the result of “unilateral activity of another party or a third person.” Id.

The Defendant Chesapeake Energy’s contacts with North Dakota consist of several
documents, including two oil and gas leases, a memorandum of operating agreement, a mortgage
document, and information mentioning North Dakota on the Chesapeake Energy website. See
Docket No. 15-1. All other contacts by Defentd&hesapeake Energy with North Dakota were
conducted exclusively through another Defendaatthird person. These contacts are not enough
to find that the Defendant Chesapeake Energy “purposefully directed” their activities at the residents
of North Dakota and instead are merely fortuitous in nature. The Court finds that the nature and

quality of the contacts with North Dakota does not support the exercise of personal jurisdiction.

2. QUANTITY OF CONTACTS

Itis well-established that specific jurisdantican arise from a single contact with the forum

state._Fulton v. Chicago, Rock Island & P.R.,@81 F.2d 326, 334-36 (8thiCiL973). There are

oil and gas leases between Defendant Cleedagp Energy and individuals in North Dakota,
satisfying the single contact needed. Therefthre,Court is not concerned with the number of
contacts made for purposes of whether specific jurisdiction exists.

Quantity is a consideration when general jurisdiction is alleged. Lakin v. Prudential Sec,

Inc., 348 F.3d 704, 712 (8th Cir. 2003). General juctsoh arises with continuous and systematic
contacts between the defendant and the forum state. Helicopié®4J.S. at 415-16. As

mentioned above, Defendant Chesapeake Energy’aciamith the forum state consists of several
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documents and information mentioning North Dakota on the Chesapeake Energy website. The
Court finds that the quantity of contacts were ecantinuous and systematic, and this factor does

not weigh in favor of exercising personal jurisdiction under general jurisdiction analysis.

3. RELATION OF CONTACTSTO CAUSE OF ACTION

The Defendant Chesapeake Energy’s contactdVatth Dakota, which consist of two other
leases entered into with residents of Norttk@a and various other documents, do not arise out of
the cause of action in issue. J&ecket No. 19. This Court may have specific jurisdiction over
Chesapeake Energy to adjudicate a claim “arisingfiuhose leases and documents, but two oil
and gas leases and various other documents do not create “continuous and systematic” contacts
necessary for general personal jurisdiction. Therefore, the Court finds that the contacts are not
directly related to this cause of action and thctor does not weigh invar of exercising personal

jurisdiction.

4. INTEREST OF THE FORUM STATE

It is well-established in the Eighth Circuit thae first three factors as outlined above are

of “primary importance,” and the last two factars of “secondary importance.” Stanton v. St. Jude

Med., Inc, 340 F.3d 690, 694 (8th CR003);_ Northrup King Co51 F.3d at 1388; Aaron Ferer &

Sons Co. v. Am. Compressed Steel,G64 F.2d 1206, 1210 n.5 (8th Ci©®77). The interest of

the forum state is the fourth facto be considered for purposg®xercising personal jurisdiction.
It stands to reason that North Dakota has amasten adjudicating these claims and providing a

forum for its residents. Se&ylward v. Fleet Bank122 F.3d 616, 618 (8th Cir. 1997) (quickly
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dispensing with this part of the test by assumiegdinum state has an interest in providing a forum
for its residents). Designating North Dakota a&sftitum is also supported by conflict of law rules,

where itis recognized that the laws of “real prtypare usually governed by the particular states.”

SeeUnited States v. Albrech#96 F.2d 906, 911 (8th Cir. 1974). The Court finds that North
Dakota’s interest in adjudicating this disputesigficient and this factor weighs in favor of

exercising personal jurisdiction.

5. CONVENIENCE OF THE PARTIES

The Kaufman Trust owns mineral acres locateldorth Dakota that are the subject of this
dispute. The Defendants, Chesapeake Energy, Chesapeake Exploration, and Sullivan, are
headquartered or have their principal place of lassim Oklahoma. The Defendant Ley is a citizen
of Oklahoma. The Court finds that North Dakota would be a convenient forum for this dispute
because the Kaufman Family Trust is locatedNorth Dakota, along with the land in issue.
Therefore, this factor weighsfavor of exercising personal juristion, but as stated above, the last

two factors are of secondary importance. Stegton340 F.3d at 694; Northrup King C61 F.3d

at 1388; Aaron Ferer & Sons C8664 F.2d at 1210 n.5.

Based on Chesapeake Energy’s minimal contacts with North Dakota, and the totality of the
circumstances, the Court expressly finds that exercising personal jurisdiction over the Defendant

Chesapeake Energy would violate due process N&edirlines, Inc. v. Astraea Aviation Servs.,

Inc., 111 F.3d 1386, 1390 (8th Cir. 1997). The exercise of personal jurisdiction would offend
traditional notions of fair play and substantiatices. The Kaufman Trust has failed to sustain their

burden of proof, and has failed to establishGoert’s in personam jurisdiction. The Court finds
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it lacks personal jurisdiction over the Defend@hiesapeake Energy, and the Defendants’ motion

to dismiss all claims against Chesapeake Energgdan lack of personal jurisdiction is granted.

V. CONCLUSION

The Court has carefully considered the pleadings, the Defendants’ motions and reply, and
the Plaintiffs’ response. For the reasons set forth above, the GR&WINTS IN PART AND
DENIESIN PART Defendants’ Motions to Dismiss. SBecket No. 4 and 14. The Plaintiffs’
claims for breach of contract, wst enrichment, promissory estoppel, deceit, tortious interference
with a business relationship, and civil conspirasg dismissed. The Plaintiffs’ claims for
fraudulent misrepresentation and fraud initileicement remain. Defendant Chesapeake Energy

Corporation is also dismissed as a party.

IT ISSO ORDERED.

Dated this 25th day of September, 2012.

/s/ Danigl L. Hovland
Daniel L. Hovland, District Judge
United States District Court
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