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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

Leland Oil & Gas, LLC, and K and R )
Roustabout, Inc., )
) FINDINGS OF FACT,
Plaintiffs, ) CONCLUSIONS OF LAW, AND
) ORDER FOR JUDGMENT
VS. )
)

Marsha Azar and Saul Azar dba lllinois )
Energy, and Bensun Energy, LLC, )
) Case No. 1:14-cv-161
Defendants. )

FINDINGS OF FACT

The parties and the wells

1. Plaintiffs Leland Oil & Gas, LLC (“Leland Oil”) and K and R Roustabout, Inc.
(“K&R Roustabout”) are North Dakota limited lidity companies having their principal business
office in Killdeer, North Dakota. Both are owshand operated by Gregory Krueger (“Krueger”).
(Exs. P1, P4).

Leland Oil is Krueger’s production company. It owns a small number of oil wells in addition
to those at issue in this cadé&R Roustabout provides labor for operating oil wells and storage
facilities, including those owned by Leland Oil.dadition to these companies, Krueger also owns
a well service company that does completion and maintenance work on oil wells, including
downhole work. He also owns a company thatdalege of natural gas engines that provide power
to pumping units that do not have electrical service.

All told, Krueger has some 25 years of ielli experience as a laborer, an owner and

operator of his various businesses, and as a tanswith respect to well servicing and workovers.
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(Tr. Tr. 24-28; Ex. P2). He is not, hewer, a petroleum engineer or geologist.

2. Defendant Bensun Energy, LLC (“Bensun Energy”) is a Montana limited liability
company having its principal business office in Sidney, Montana. (Exs. P1, P4).

3. Defendants Saul and Marsha Azardléabively the “Azars”) are husband and wife
residing in Chicago, lllinois. Saul Azar is awvestor and a manager of real estate. (Tr. Tr. 102).
He conducted his business in the State of NDatkota under the name “lllinois Energy.” (Exs. P1,
P4, P8, P9, P10, P11).

4, In June 2012, Leland Oil and Bensun Energy acquired the Azars’ ownership interest
in two oil and gas wells located in North Dakapecifically the Davis State 34-26 (“Davis State”)
and the Sullivan 23-1 (“Sullivan”) along with certdease rights allowing them to produce the
wells, with each acquiring a 50% undivided intereshaawells and lease rights. (Ex. P11; Tr. Tr.
28-29). 5. The acquisition of the two wells and lease rights was paid for by Leland Oil.
Bensun Energy’s nonpayment of $isare of the acquisition and certain post-acquisition costs led
to the claim in this case by Leld Oil against Bensun Energy that was resolved by the entry of a
default judgment. Shortly before trial and itisiaction of that judgment, Leland Oil acquired an
assignment from Bensun Energy of its 50% undivided share in the two wells and associated lease
rights along with its share of anyaah that it may have against thears arising out of the purchase
of the two wells, including the claim held inmnoon with Leland Oil agast the Azars in this
action. (Ex. 28). Attrial, and without objectiontbne Azars, Leland Oil asserted not only the rights
it held initially but also those it acquired from Bensun Energy and that Leland Oil had financed.
Consequently, when reference is made beloketand Oil's claim for breach of contract for lost

production from the Davis State and Sullivan wells, it includes that which was held by Bensun



Energy in common with Leland OiIl.
6. During the times relevant to thistian, the Azars owned the McMahen State 1
(“McMahen State”) well. (Ex. P1, P4, P13).

K&R's claim for money due on services rendered

7. Two claims were presented for triaktins case. One was K&R Roustabout’s claim
for money owed by the Azars for work on the McManeell. At the beginning of trial, the parties
stipulated that judgment could be entered in fafd¢&R Roustabout and against the Azars in the
amount of $19,552.80. The remainder of what folladdresses the second claim, which is Leland
Oil's claim for breach of contract. (Tr. Tr. 4-6; Ex. D2).

Leland Qil's breach of contract claim and the grant of partial summary judgment

8. Leland Oil alleged in its complaint théie Azars breached the agreement pursuant
to which Leland Oil and Bensun Energy acquiredavis State and Sullivan by failing to complete
and file aNotice of Transfer of Oil and Gas Wells — Form(Ifotice of transfer”) with the North
Dakota Industrial Commission (“NDIC”) following ¢hcompletion of the sale of the two wells.
Leland Oil claimed that, until a notice of transfer was filed and approved by the NDIC, it was
prohibited from being able to commercially produce the two wells and that it suffered significant
damages as a consequence.

9. Priorto trial, Leland Oil moved for parteummary judgment on the issue of whether
the Azars were legally obligated tomplete and file a notice tfansfer with the NDIC. After

approximately three months with no responséheyAzars, the court on January 22, 2016, entered

! Throughout the record, the name for this well has been spelled different ways. This appears to be the correct
spelling and the one used by the NDIC. (Ex. P13).



an order granting the motion for partial summary judgment on the issue of liability as follows:

Defendants Marsha and Saul Azar d/b/a asditi Energy are legally obligated to complete
and file all necessary documents with thetN®akota Industrial Commission to effectuate

a change of operator of the Sullivan 23-1 and Davis State 34-36 wells to Leland, including
but not limited to, Notice of Transfer of Oil and Gas Wells-Form 15[.]

(Doc. No. 44, Ex. P5). The foregoing language padratieat Leland Oil had requested in its motion.
Notably, no determination was made, however, as to when the Azars became liable in terms of
having failed to provide a notice of transfer. This was because Leland Oil did not address that in
its motion. Consequently, while the primary focushef trial with respect to Leland Oil’s lack-of-
production claim was damages, one of the issussrémained to be determined was when the
Azars’ liability for failing to have timely providka notice of transfefirst arose because it is
material to what damages can be awarded.fortimately, the determination of when the Azars
were obligated to provide the nodiof transfer requires consideration of what the parties agreed to,
which is not entirely clear, along with possibility that the initial understandings and obligations of
the parties were altered by the subsequent course of performance or lack of it.

When the Azars’ liability arose and its impact on any damage calculation

10. In large part, the agreement for the sale of the two wells as finally consummated
appears to have been made orally. Wihiégze was a May 11, 2012 written offer by Bensun Energy
to purchase the wells that was countersignethbyAzars, that writing cannot be relied upon for
what the final agreement was for several reasons, including: (1) the fact that the written offer
expressly contemplated a further more foragdeement; (2) no mention was made of Leland Oil
in the written offer and the fact it became atpdo the ultimate agreement; (3) no date was
specified in the written offer for a closingnd(4) a number of the as in the written offer

subsequently changed, including the purchase price, which was $100,000 in the written offer but



changed to $75,000 and payment by a promissory note and not cash. (Exs. P8, P9, P11).

That being said, it is clear an agreemens weached at some poias evidenced by the
subsequent performance of the parties, includiagh\tars’ assignment of their interests in the two
wells to Leland Oil and Bensun Energy in exchange for: (1) a promissory note given by the
purchasers in the amount of $75,000; and (2) the promise of Leland Oil and Bensun Energy to have
K&R Roustabout perform certain rehabilitative work on the McMahen State well that would be paid
for by the Azars. (Exs. P1, P4, P8, P9, P11; Tr. Tr. 28-34, 69-70).

11. In furtherance of this agreement, the Az#id assign their interest in the Davis State
and Sullivan wells to Leland Oil and Bensun Energy by way of a written assignment effective as of
June 15, 2012, with Leland Oil and Bensun Energy each receiving a 50% undivided interest in the
acquired property. In exchange for the assignniansun Energy and Leland Oil gave the Azars
a promissory note in the amount of $75,000 on the skatee (Exs. P4; P9; P11). As noted above,
this represented a substantial deviation from the terms set forth in the earlier written offer made by
Bensun Energy in that Leland Oil was now fatiyinvolved, the purchase price had dropped, and,
instead of full cash payment being made, only a note was given.

12. Under the terms of the promissory note, Leland Oil and Bensun Energy were to have
made payments in equal monthly installmebéginning 45 days from the date of the note.
However, no monthly installments were ever made. It was not until November 1, 2013, almost
seventeen months after the assignment, thahteal forwarded a check to the Azars in the amount
of $75,000, which was cashed by the Azars on November 6, 2013. (Exs. P4, P9, P12).

13. Leland QOil claims that the Azars were regdito provide a notice of transfer of the



wells for filing with the NDIC at the time ofas$ing, relying upon the prasion in Bensun Energy’s
initial written offer. However, for reasonsedidy expressed, the written offer cannot be relied upon
for what the terms of the ultimaégreement was. Further, the closing of sorts that took place when
the written assignment of interests was excea for the promissory note went forward
notwithstanding the lack of completion of a notice of transfer.

14.  The Azars did complete a form notice afsfer later in Jul2012 that was filed with
the NDIC. (Ex. P10). This lends some support targmment that they were obligated at that time
to provide the notice of transfer. However, thigice of transfer was later rejected by the NDIC
as being defective in form. (Tr. Tr. 15-16And, while the record is murky, it appears that
substantial disputes had arisen between the pédngithe time of its rejéion that, along with other
evidence described below, creates some doubt as to whether the Azars were in breach of any
obligation to provide the notice of transfeligorto Leland Oil later making the one and only
payment on the note months later in November 2013.

Soon after the assignment, a dispute apose whether Bensun Energy and Leland Oil had
fully complied with their obligation to complete certain work required to get the McMahen State
operating using K&R Roustabout. Leland GildaBensun Energy claimed that they had fully
performed their obligation in August 2012. (Ex. P&his was disputed by the Azars. Where the
truth lies is difficult to determine, but theregigidence that the well broke down in September 2012
and that K&R Roustabout continued to do work on the well to fix the problems. (Exs. P7, P11,
P20). There is also evidence that the walkbrdown again in December and that K&R Roustabout
refused to perform any more work on the well beeatihad not yet been paid by the Azars for the

work it had performed to date. (Ex. P4). luiglear based on the record what obligations Leland



Oil and Bensun Energy may have with respettése breakdowns, if any, given the uncertainties
with respect to the contractual obligationsvasdl as the cause of tHaeakdowns in terms of
whether it related to work they performed through K&R Roustabout earlier or were otherwise
obligated to perform.

While this was going on, Leland Oil and Bensun Energy never made any of the payments
that had become due on the promissory note andiwdedault. Again, while the record is murky,
there is some suggestion that the payments m@nmade because the Azars had not yet paid K&R
Roustabout. Leland Oil also now claims thatiit not pay on the note because the Azars had not
yet provided the notice of transférhe Azars appear to have takbe position that they were under
no obligation to provide the notice of transfer so long as the promissory note was in default and
Leland Oil and Bensun Energy had not fully congbheth what they pereived to be the work
required to be performed on the McMahen Stdtkese disputes, which developed in the second
half of 2012, spilled over into most 2013. (Exs. P1, P4, PB12, P19, P20, P22, P23, P24) (Tr.

Tr. 60-61). Given the uncertainty over what exactly the parties had initially agreed to as well as
whether those obligations had been modified bypdréies’ subsequent performance or lack of it,

it is difficult to determine whether the Azars warectually in breach of any obligation to provide

a notice of transfer up until Leland Oil made the one and only payment on the promissory note in
November 2013.

15. Leland Oil appears to contend that thea’s were in breach earlier because of two
additional determinations that the court mpdesuant to Leland Oil’s earlier motion for summary
judgement, those being:

2. Neither Leland, K&R, nor Bensun, haamy legal obligation under the Contract, as
modified by the Parties, to secure or provide further services to fix, maintain or
otherwise service the McMahen State 1 well; and
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3. Leland and Bensun have fulherformed all of their obligations owed Azar under
the Modified Contract.

(Doc. No. 44, Ex. P5). The problem with this, lemer, is that no determination was made as to
when the referenced obligations were fulfilled.

16. Particularly telling with respect to thmcertainty as to whether the Azars were
obligated to provide the notice of transfer prior to the one and only payment being made on the
promissory note is the following testimony given by Krueger at trial:

Q. (THE COURT CONTINUING) To be able to both produce and sell oil from the two wells
would have required the filing of the instrumémat you say Mr. Azar refused to provide,
correct?

A. Correct.

Q. And so | can keep my time frame straighst once you acquired the interest, then that
form would have had to have been filed?

A. Yes, as soon as he should've -- as soon as he got the money, it should have been -- the
transfer should have been started and sent in to the State.

Q. And how long was the payment of the money after the -- after the contract became
effective?

A. I think there was a -- | don't remember for sure. Like | say, it's been, you know, four years
ago, but there was a -- he was -- wanted tgkie care of the McMahen, so there was some
strings attached to it. And we did follow ¢lugh on our end of the deal taking care of the
McMahen well, got it producingAnd at that point | believe the check was cut, and then the
transfer was supposed to be taken care of at that point

(Tr. Tr. p. 61) (italics dded). Of the same import is Krueger’s cover letter to the Azars dated
November 1, 2013, in which he forwarded the chadkll payment of the purchase price for the
wells. (Ex. P12).

17. Given the foregoing, the court finds and concludes the Azars were obligated to
provide a notice of transfer within a reasbleatime after Leland Oimade the one and only

payment on the promissory note in November 20if3he Azars were obligated to provide the



notice of transfer before that time, Leland Oil has failed to prdve it.

18.  The $75,000 check in satisfaction of pinemissory note was forwarded by Leland
Oil to the Azars by mail undesover of a letter dated November 1, 2013, and was cashed on
November 6, 2013. (Exs. P4, P12). A reasontble for the Azars to have completed and filed
the notice of transfer thereaftwould have been two weeks.

In terms of any claim for lost production, hoveeysome allowance of time must be given
for the NDIC to have reviewed and approved thestiem The record supports a conclusion that this
could have taken up to three months. (Tr. 12-15, 22) Consequently, the court finds and
concludes that any calculation of damages based on lost production for the failure to timely provide
a notice of transfer that includes the time peémrior to March 1, 2014 is unsupportable for these
reasons.

The completion and filing of a notice of transfer acceptable to Leland Oil

19. Following the court’s entry of partial summary judgment concluding that the Azars
were legally obligated to complete and file a notice of transfer and that Leland Oil and Bensun
Energy had fulfilled their obligationt® the Azars, the Azars comp®é a notice of transfer dated
February 16, 2016, which was provided to coungdlétand Oil and filed with the NDIC sometime
in March 2016. As of the date of trial, the NDIC had not approved the transfer, but that approval was

expected to be forthcoming shortly. Leland Oil agtbasthe most recent notice of transfer was this

2 |In 2014, the Azars completed and filed a notice ofsfierrwith the NDIC only to have their Chicago counsel
withdraw it from the NDIC's consideration. (Tr. Tr. 18-1%Yhile the record is murky, it appears the Azars wanted
Leland Oil or one of its affiliated companies to pumpM@Mahen State, which Leland Oil was refusing to do. (Tr.
Tr.19-20, 38). And, while the agreement amongst the pawited for Leland Oil and Bensun Energy to complete work
on the McMahen State to get it into producing status, thaesvidence of any agreement that they had to operate the
well thereafter. With respect to determining when the breacbrifact that the court determined in its entry of partial
summary judgment occurred, the Azars failed to offer any evidence that would support a conclusion that, upon receiving
full payment for the Davis State and the Sullivan wells, in November 2013, they were still excused from having to
complete and file a notice of transfer.



time in proper form. (Ex. 15; Tr. Tr. 12-15, 22-23).

The Azars have not disputed that Leland Oil was prohibited from commercially producing
the Davis State and the Sullivan because the NDIC had not approved the transfer of the wells. In
their posttrial briefing, the Azars contend thaland Oil could have produced the oil and then
marketed it through them. However, the Azars have not offered any evidence that they were willing
to do so at the time. In fact, the evidencat tthe Azars were holding the completion of the
administrative transfer hostage for other consitiens after having received full payment suggests
otherwise. Further, it is not clear this would have been permitted.

Damages for lost production from the Davis State well

The Davis State well

20. The Davis State is a vertical welt&ded in Dunn County, North Dakota on school
land owned by the State. As a result of lackraiduction and other problems with respect to the
Davis State and other wells, the State of Nortkdba sued the Azars. The settlement resulted in
part on the Azars keeping the Davis State but limited to the right of producing only from the
Madison formatiohand with the State agreeing to waive its right to payment of royalty from that
production. (Tr. Tr. 94, 104-07).

According to the well history obtained fraime NDIC, the Davis State first produced from
the Madison in May 2001. (Ex. P2). Prior to fa¢e of the well to Leland Oil and Bensun Energy,
the well had been operated only intermittently (about a third of the time according to the court’s

calculation) up until the last production in July 200fobe the sale by the. One of the issues with

3 Atvarious points in the trial, the Madison fornmatiwas also referred to as the Mission Canyon formation.
For purposes of this case, these are the same formation3r.(45). The court will use Madison formation since that
is what the NDIC refers to it in its production reports. (Ex. P2).
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the well is that it produces a significant amourgadfwater, which drives up its operating costs. (Tr.
41-42, 106; Ex. P2). During tiperiod the Davis State producedrr the Madison formation from
May 2001 through July 2009, it produced 8,201 barretél @hd 24,916 barrels of saltwater, which
works out to approximately three barrels of saltwater for each barrel of oil.

Sometime after Leland Oil and Bensun Energy purchased the Davis State, Leland Oil
completed an “acid job” as well as unspecifiddwnhole” work on the well. Following that, the
well has been operated periodically but limitedwo@ days at a time because of limited onsite
storage and the inability to market the oil becanfsthe lack of administrative approval for the
transfer of ownership. When it has been ofsetathe well has produced approximately 40 barrels
of oil per day. (Exs. P1, P2; Tr. Tr. 20, 38-39, 65).

Leland Oil's damage calculation

21. Leland Oil began its damage calculatiarthe claimed lost production from the Davis
State by first calculating what it claimed to be thistorical average daily production for the well.
The number that Leland Oil arrived at was 10.09 bapeislay. (Exs. P2, P3). From that, Leland
Oil then assumed the historical average dpityduction would have increased by 40% to 14.12
barrels with the work it has done on the well. (Exs. P2, P3).

The next step of Leland Oil's damage calcwlativas to arrive at a figure for what it termed
as lost net revenue. In making this calculation, it was assumed the well could have been produced
everyday from May 1, 2012 through September 201thatncreased rate of production of 14.12
barrels per da§. Then, using the monthly averages of oil prices during the time frame under

consideration and after deductions of amounts for 11.5 % state severance taxes and for estimated

4 Krueger's expert report states 14k8rels per day, but the damagdculation performed by Leland Oil's
expert uses 14.12 barrels per day.
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operating costs of 20% gross revenue net ota@amount of lost net revenue of $1,054,022 was
arrived at. (Ex. P3).

Then to avoid the argument that allowingaeery for that amount might lead to a double
recovery since the oil that was not produced durirgykriod for which the damage calculation was
made remains in the ground and subject tar&production, Leland Oil went through the same
calculations but, instead of using the then monthly average oil prices for the period under
consideration, it used the price of oil at timae of trial of $43.45 andrrived at a net revenue
number of $540,875 for oil produced at thatceri (Ex. 30; Tr. Tr. 87-89). Leland Oil then
subtracted that figure from the lost net revenue number of $1,054,022 to arrive at a figure that
attempted to measure the loss of being able to produce the well during the period for which damages
were calculated, which was onelogh oil prices. The net figure that Leland Oil arrived at was
$513,147. (Ex. P32). Leland Qil contended thatwlas a rough measurewhat was lost by not
being able to produce the oil during the period ghtwoil prices that prevailed during most of the
time that the Azars had failed to complete andfieerequired notice of transfer. While perhaps not
articulated in exactly this way, Leland Oil’s jugtétion for using the $43.45ipe appear to be that,

while oil prices thereafter could go up or down, both parties bear that risk.

> In struggling to come up with a fair measure of dgesan cases of delayed production of oil and gas, some
courts have expressed concern that allowing recovery of lost profits may result in a double recovery as the oil and gas
reserves are produced later. For that reason, courts incase®have looked for other ways to measure the loss. See
e.g, Nerco Oil & Gas, Inc. v. Otto Candies, 184 F.3d 667, 668-70 (5th Cir. 1996) (comparing the discounted stream
of net revenue that would have been earned over the lfi@diiction assuming no delay to a discounted stream of net
revenue with the delay); In the Matter of TT Boat Corporati@in.A. -98-0494, 199 WL 1276837, at **2-7 (E.D. La.
1999) (same); Mobil Exploration & Producing v. A-Z/Grant International Civ. A. Nos. 91-3124, 91-5056, 1996 WL
194931, at *6 (E.D. La. 1996) (suggesting that a fair return on investment may be an appropriate meaSta}; cf.
v. Wise 718 P.2d 604, 607-08 (Kan. 1986) (allowing recovery of legtmee directly attributable to the change in price
during a period of declining oil prices); sgenerallyd. Cooper & J. Lam, Recoveny Economic Damages for Delayed
Offshore Production?8 J. Mar. L. & Com. 323 (April 1997). In some cases, damages based on lost profits has been
permitted when no other measure of damages has been presehtieerre is sufficient certainty for such an award, See
e.q, Continental Oil Co. v. SS Electré31 F.2d 391, 392-93 (5th Cir. 1970); In the Matter of Ensco Offshor®av.
F. Supp. 2d 751 (S.D. Tex. 2014).
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During the trial, Leland Oil's accounting expedted that this damage calculation did not
include any consideration of the $200,000 in rehaboitecosts that Krueger testified were incurred
for the Davis State well for the acid job and dogvnhole work. He suggested that approximately
one-half of those costs should be deducted assepting the amount attributable to the period for
which the damage calculation was made using a 7-year amortization. (Tr. Tr.%89-90).

Problems with Leland Oil's damage calculation for the Davis State
. The time period considered

22.  There are a number of problems with bel®il's damage calculation. One is the
the period for which damages are being claim. For the reasons expressed earlier, Leland Oil has
failed to demonstrate that the Azars were in breaich to November 2013 for the failure to timely
provide a notice of transfer. Further, as the toated, there is alsoattime that the NDIC would
have taken to approve the transférwas for these reasons ttwurt found that there could be no

claim for lost production prior to March 1, 2014.

® What is somewhat curious is how this came abouerdtvas no mention in the expert reports prepared by
Krueger and his accountant of the $200,000 that had bedrosggae well in attempting to rehabilitate it. The $200,000
was first mentioned when, after the initial direct and crossrixation of Kruegr, the court inquired about what had been
spent on the Davis State after the purchase. It was folipthis testimony that the accounting expert testified that an
amortized portion of the $200,000 should be deducted frdant€il’s claimed damages for the Davis State.

" Even if the court is wrong with respect to March 1, 2014 being the starting date for any claim of lost

production, there is another timing problem. LelandaSgdumes the Davis State was capable of producing not only
every day during the period of May 2012 through September 2t1&lso at a level which assumes that the required
rehabilitative work on the well had been performed. Accwyth Krueger, Leland Oil performed both an acid flush and
certain unspecified downhole work on the Davis State bugigence does not reveal with any specificity as to when
the work was actually performed. In his expert repelnich was received into evidence without objection, Krueger
stated only that the acid job was performed after the well was acquired. Somewhat curiously, however, no mention was
made of the downhole work that appears to have cost stiblyamore. (Ex P2; Tr. Tr. 65). During his trial testimony,
Krueger stated that the acid job and downhole work wemnepleted soon after “payment” was made for the well, but
it is not clear whether that meant soon after the promissaieywas given or after Leland Oil made the one and only
cash payment on the well in November 2013. (Tr. Tr. 38, 65).eBan if it was the former, the lack of any information
as to when the work was actually completed renderstefdiv months of Leland Oil's damage calculation for the
Davis State unsupportable for this reason as well.
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While the court concludes there is an insuéiitibasis for Leland Obleing able to claim
damages for lost income for the periodMdy 2012 through February 2013, Leland Oil's damage
calculation only goes through September 2015 and tieeraf transfer that recently was provided
had not been approved by the NDIC as of the dfaigal on May 17, 2016Any shift of the period
for which damages might be claimed, however, means that more of the time for consideration of
damages is during the period after the collapss! iprices that occurred at the very end of 2014.

The record reflects that the average priceiladwuring September 2015 (which was the last month
for which Leland Oil calculated damages) was $45.46 per barrel and that, on May 9, 2016 (just days
before the trial), the price was $43.45 dollars Ip&rrel. These amountsflect the significant
downturn in the price of oil &90 to $106 per barrel that was prevalent from when Leland Oil and
Bensun Energy purchased the wells or even the $75 per barrel price as late as November 2014.
Further, it appears the price dropped even tdhan $43 to $45 per barrel between September 2015
and the date of trial in that Krueger testified about the problems of $30 oil. (Tr. Tr. 80).

. The assumed average daily production

23.  Another problem for Leland Oil's calculation of lost revenue from the Davis State
is the use of its calculated historical averdgdy production of 10.9 barrels per day that is the
foundation for its damage calculation. As notediear Krueger claims that, with the work done
on the Davis State, Leland Oil would be atdeémprove upon the average daily production going
forward by 40%. As a consequence, it has ddeti2 barrels per day as its predicted average daily
production. Further, Leland Oil assumes it would have been able to produce oil at rate every day
during the more than three year period for which it claims damages.

In coming up with the 10.9 barrels per day, Kyelesimply took the total number of barrels

14



produced for the entire time the Davis State pcedirom the Madison formation, which was from
May 1, 2001 through July 2009, and then divided biyate total number of days in which there
had been production. (Exs. P2, P3). Krueger never explained, howdwethis produces a
number that is representative of what the D&tate historically produced on a daily basis when
the well was pumped day-in-and-day-out on a sudiadasis, which is crital here given Leland
Oil's damage calculation assumes that the well would have produced every day at rate 40% greater
than its average historical rate.

An examination of the historical data in B2 reveals that Davis State was operated slightly
less than a third of the time from May201 through July 2009, including many instances when
the well was operated for only a few days at time. And, when this occurred, most of the time the
result was a higher daily production than what was achieved when the well was pumped every day
for sustained periods of time. The apparent explanation for theses spikes in the daily production
following the many periods of idleness or dayewkhe well had been produced for only a few days
is a rebound effect created when the well sits ileleger testified to this rebound effect. (Tr. Tr.
38-40). In fact, he stated tHat a well producing from the Madison formation, “you have to pump
the well for at least 30 days to get it leveled owge what it's actually going to do[.]” (Tr. Tr. 56).

The result of simply taking all of the prodwartifrom the Davis State and dividing it by the
total number of days the well produced to carpevith a historical average daily production under
these circumstances quite clearly results ifaerage” that is skewed by the many days of
outsized daily production resulting from the rebound effect. Looking at the historical data in Ex.
P2, the last time the Davis State was produced for consecutive months on a virtually daily basis

comparable, but still not as consistently as what Leland Oil assumes for its damage calculation, was
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from March 2005 through January 2006. For thisgoeof time, the following are the numbers of
barrels of oil and water producéar the months under consideration along with what Leland Oil

calculated as being an “average daily production” of oil for those months in Ex. P2:

Dates No. days BBL oll BBL water Daily average
production for the month
January 2006 31 134 525 4.32
December 2005 31 120 566 3.87
November 2005 30 140 603 4.67
October 2005 23 120 558 5.22
September 2005 30 134 699 4.47
August 2005 31 137 265 4.42
July 2005 26 113 340 4.35
June 2005 20 169 724 8.45
May 2005 21 185 571 8.81
April 2005 30 174 700 5.80
March 2005 25 188 734 7.52
298 1614
Daily average 5.41

(Ex. P2). If for this period, you take the totaimber of barrels produced and divide that by the
number of days of production, the daily averagernily 5.41 barrels. Further, even this average
might be skewed by the production during the months of May and June when the well was operated
only 2/3's of the time as well as by the produttior the month of March since the production in
that month followed the well being operated doty 12 days in February 2005. If you throw out
the production from these months, then the daily average when the well was operated at the levels

that Leland Oil claims it would have operated in its damage calculation drops to 4.62 barrels.

16



Krueger also fails to explain why the verylgaears of the production from the Davis State
should be included in an “average” that is uedredict what might be produced going forward.
And here, an examination of Ex. P2 revetist the daily production rates in 2001were never
matched in later years. Including the production fteewvery early years of the Davis State appears
to have also skewed the average of whatdéi@ suggests was the actual ability of the well to
produce on a sustained basis in later years.

In short, the court finds that Leland QGiverage daily production number of 10.09 barrels,
which it uses as springboard for an even higher daily rate, is simply not credible.

. The assumption that the well would operate 100% of the time

24. Even if one assumes that a morees@ntative historical average daily production
number for the Davis State is in the neighborhodsl ®tarrels per day when the well is operated
day in and day out, there seems to be littlsupport the assumption in Leland Oil's damage
calculation that the well would have been opeataeery day during the more than three years
considered by its calculation without some allowance for downtime. Previously, the well had
produced only about a third of the time. And, wiitene of that may have been due to economics
and some of it may be taken into account if one assumed a lower average daily production number,
there still appears to be a need for some additthseount for downtime. The Sullivan well, which
is discussed in more detail below, has a history of being operated on an almost daily basis for
sustained periods of time. Yet, in looking at ttaga this well, there were short periods of time
when it was not produced.

. The use of a percentage of revenue for operating costs

25. Still another problem with Leland Oil's dag®calculation for the Davis State if one
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assumes a much smaller average daily production number - particularly after the precipitous drop
in the oil prices - is the validity of the assuiop that the operating expenses can be estimated at
20% of revenue after payment of taxes.

Instead of detailing what its monthly openaticosts would be as part of its damage
calculation, Leland Oil estimated that the operating expense for the Sullivan well would be 10% of
gross revenue after adjustment for royalty anesance taxes and 20% for the Davis State after
adjustment for severance taxes only since no royasowed on that production. Krueger testified
that the reason for using the different percergaggs that the Davis State would produce a greater
amount of saltwater, which would significantly increase its operating costs on a recovered per barrel
of oil basis. (Tr. Tr. 42-2; EXR2). A review of the historicgiroduction for the two wells indicates
that the Sullivan well produces approximately ¥z Hasfsaltwater for everbarrel of oil and the
Davis State approximately 3 barrels. (Ex. P2).

While Leland Oil’s use of a peentage of revenue after adjusint for royalty and taxes may
be sufficient in providing a rough estimate of opiegexpenses at the production levels assumed
by it - particularly when oil prices are higlit-does not appear to work if one assumes a much
smaller average daily production. For the montAmrfil 2014 for the Davis State when the price
of oil averaged $102.07 and Leland estimattedross revenue would be $43,243.78 based on an
average daily production of 14.12 barrels per ttaypperating costs were assumed to be $7,654.15,
which is 20% of the estimated gross revenue &frsubtracting out 11.5% for taxes. For the
month of June 2012 when the average pricalofas $82.30 per barrel, the estimate for operating
costs was $6,171.61, approximately $1,5000 lower. (Ex. P3).

These amounts would more than sufficientdawer the costs of disposing of the saltwater
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that Krueger estimated would be in the neighbod of $2.50 per barrel. (Tr. Tr. 56). Using that
per barrel amount, the monthly cost for disposifithe saltwater would be in the neighborhood of
$3,177, assuming that three barrels of water wadymed for every barrel of oil and Leland Oil’s
estimated production of 14.12 barrels per day aéwfar a 30-day month. The difference between
that, which is fixed since the daily production of oil does not change in Leland Oil's damage
calculation, and the amounts set forth above leaves roughly $3,000 to $4,500 to cover the other
monthly expenses, some of which might vary with the amount of production and some not.
Likewise, for the Sullivan well, the use of 108b gross revenue also leaves room for
covering monthly operating expenses in addition to the costs of disposaltwéater when the
estimated daily production is at the level Leland Oil projected and oil prices are high. Using its
formula for estimating operating expenses, Lel@idcalculated the operating expenses for the
Sullivan well for the month of April 2014 to I$&,968.89 when the price of oil was $102.07 and that
it was $4,006.46 for the month of June 2012 wtherprice of oil was $82.30. Assuming $2.50 per
barrel as the cost of disposingé saltwater and %2 barrel of wapeoduced for every barrel of oil,
the monthly cost of disposing of the saltwater production rate of 21.57 barrels of oil per day
would be only $808.88 leaving roughly $3200 to $4,000 for other operating expenses.
The situation changes, however, if a sigraftly lower average daily production of oil is
assumed. Focusing upon the Davis State well, themuftiy of the 20% afevenue as an estimate
for operating costs would be problematic if the cdteroduction is only 5 lyeels of oil per day and
the price of oil is $43.45 per barrel. When thegerés are used, the gross revenue for thirty days
of production would be $6,517 and 2@¥¢hat for operating expense, after first reducing for 11.5

% taxes, would be only $1,153.60. This would barely be enough to cover the $1,125 for the cost
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of disposal of the saltwater, assuming thregdds are produced for every barrel of oil and a
disposal cost of $2.50 per barrekadtwater, let alone leave ahirig for other operating expenses.

In other words, while the gross revenue of $6,51af afljustment for taxes may be enough to cover

the operating costs, the percentage of the operating costs would be greater than 20%, thereby
reducing the net revenue and extending the time for recovery of the capital and lease acquisition
costs. Other than the cosfssaltwater disposal, Kruegeever identified in his testimony

what all of the operating costowd be. The only cost that he specifically mentioned, aside from
the disposal of saltwater, was the monthly éoisthe pumper, which he said averaged $1,200 per
month for the wells operated by Leland Oil. (Tr. Tr. 57). Presumably, however, there would be
other expenses.g., electricity or diesel fuel to opdeathe pump, routine maintenance, and
insurance.

. The assumption that the rehalitative work would better the
average daily production on a sustained basis

26. Still another issue for Leland Oil's damage calculation for the Davis State is the
assumption that, with the rehabilitative work penfied, it would be abl® increase its average
daily production over its historicalverage by 40% - particularly orsastained basis. While the
court has no doubt that work of this kind yniacrease production for some wells above the
historical average for some amount of time, tnrtis not convinced from the evidence presented
here that this would be true for most wells for the periods of time involved here, much less for the
Davis State for which Krueger acknowledged the producing formation at the location of the well was
thin and may be particularly tight. (Tr..T48- 49, 56). Krueger odidly acknowledged the
following in response to cross examination:

. “The Davis State, like | said, it's yet bee determined what kind of well that
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exactly is. We don’t know yet.” (Tr. Tr. 49).
. “[W]e don’t know what this well [the Davis State] will do at the depletion
rate or what the formation will givep because we’ve never been able to
produce it long enough to ever -- to actually give it a good -- a good run.”
(Tr. 55).
. “All you can do is go off the historicdlom his [Azar’s] production reports
and from my acid job, you know, whatwe did enhance the production on
it. But on a Mission Canyon you have to pump the well for at least 30 days
to get it leveled out to see what it's actually going to do, to pump the water
off and get it leveled out, in my experience.” (Tr. 56).
The court’s analysis of potential damages
27. Notwithstanding the problems with Leland Oil’'s damage calculation for the lost
production from Davis State, (1) the Davis 8tétas a record of historical production; (2)
rehabilitative work was done on the well by an experienced and savvy operator with substantial
experience in operating and rehabilitating wells; é)dunlike the situatio with respect to the
Sullivan Well as discussed later, there has Beare production from the Davis State, albeit limited,
since the rehabilitative work has been completad the intermittent instances of short term
production following the completion has been goodve@ithis, the court concludes that the Davis
State was capable of producing and generatinqiteverhen the Azars first became liable for the
failure to complete and file a tice of transfer. Further, bad on the evaluation of the record
evidence set forth below, the court concluded the Davis State would have generated positive
cash flow net of production expenses and taxaagltine period when the Azars unjustifiably failed
to complete and file a notice of transfer fag tavis State and Sullivan wells and during which high
oil prices prevailed for much of that time.nd, while the oil that Leland Oil acquired the right to

produce remains in the ground and subject to future production, the investments that Leland Oil

made and were not immediately able to obtain a return on resulted in a loss.
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28. In evaluating what might be the loss stgteby Leland Oil, one of the things that
the court has done is to consider what theaue would be of using Leland Oil's method of
analysis but changing some of the inputs to address the problems set forth above as well as varying
the time periods over which the calculations ar@enalnstead of Leland Oil’s historical daily
production of 10.09 barrels per day, the court started with 5.5 barrels per day as being more
representative of the well’s historical productishen produced on a sustained basis. The court
then assumed some downtime (roughly 10%) addaed that number by a half barrel per day to
5 barrels per day. From that, the court did not increase the daily production number for the
rehabilitative work performed, concluding that,ilelany potential enhancement over a significant
period of sustained production was too speculathesrehabilitative work would allow the well to
produce at the 5 barrel per day rate for some siestgueriod of time that included an allowance for
downtime. Another change that the court maes to the time frame over which lost revenue was
calculated. For the reasons stated above,dbg can one of its calculations from March 2014
through September 2015 instead of the M@ag3 through September 2015 used by Leland Oil’s
calculation. Further, because of the signiftceaduction in assumed daily production and the
problem with using 20% of gresrevenue after adjustment for taxes to calculate the operating
expenses at low production levels, the cosstianed a flat $4,000 per month for operating expenses
based on the earlier discussion. With these adjustments, the net revenue generated for the period
under considerationi,e., the revenue after taxes and operating expenses, would have been

$110,219.13.

As noted earlier, Leland Oil in its damage analysis made an adjustment to address the
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argument that any delay in providing a notice ahsfer simply shifted the time when the revenue
would be generated. To avoid an argumeipodéntial double recovery, Leland Oil used the same
assumptions for the period under consideratiorsbbstituted for the actual monthly prices of oil

the price of oil a few days prior to trial 843.45. Leland Oil then subtracted the net revenue
generated using this oil price from the net revenue generated from the use of the actual and much
higher oil prices during the period for which damages were calculated. Using the same $43.45 price
of oil but with the court’s other adjustmentglaassumed amounts, the net revenue figure works out

to be $35,322.16. If this number is then subtracted from the net revenue amount of $110,219.13
using actual oil prices as set forth above, the difference is $74,896.97.

At trial, Leland Oil did not update its damage calculation to include the time period from
October 2015 through at least April 2016. The reason why may be because it would not make a
significant difference in their net number wibhl prices hovering around or dipping below the
$43.45 per barrel used in Leland Oil’s offset calcalatiuring those months. fact, if the average
of the price of the oil during those monthias below $43.45, Leland Oil's damage amount would
have been slightly less. Using the same assumptions as set forth above of production at 5 barrels
per day and assuming that the average pricd édr the additional months of October 2015 and
April 2016 was $38 per barrel, the addition oé textra months raises the net revenue from
$110,219.13t0 $117866.94. However, because of the additional months at lower oil prices as part
of the offset calculation, the amounti® deducted would increase from $35,322.16 to $48,257.61.
resulting in a drop of the adjusted net number from $74,896.97 to $69,609.32.

As already noted, while Leland Oil's damagelysis took into account taxes and operating

expenses, it did not take into account the $200,080tsp rehabilitating the Davis State. Leland
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Oil's accounting expert testified that these costsnally are amortized over a 7-year period based

on IRS requirements. Given the 3% years cavbgelLeland Oil’s calculation, Leland Oil’'s expert
suggested that this would be approximately $100,0Q8e court was to make a similar offset for

the 19 months covered by its hypothetical daltton of loss through September 2015, the amount
that would then be deducted is $45,238.10 based’eyear (84 months) amortization. When this

is subtracted from the amount of the loss adjusted for double recovery of $74,896.97 through
September 2015, the result is a net amount of $29,658Wther, if the additional months through

April 2016 are considered, the amortized amounttfe now 26 months to be deducted would be
$61,904.76 and if that amount is subtracted from the net of $69,609.32 (assuming $38 price per
barrel of oil for the additional months), the amount falls to $7,704.56..

What the latter in part reflects, if production from the Davis State was to average only 5
barrels per and a minimum &#,000 operating costss that, even though the gross revenue is
sufficient to cover the taxes and operating costmet $38 per barrel oil, the amount left over is
not sufficient to fully cover the monthly amount for amortization of the $200,000 over a 7-year
period of $2,380.95. In fact, fa 30-day month, the amount left over to cover the monthly
amortized amount would be only $1,044.50 at $38 per barrel oil. In other words, while there is
some money left over to chip away at the $200,000, the time required to recover that amount is
substantially lengthened.

During his testimony, Krueger acknowledged tHealilty of recovering substantial capital
expenditures over a reasonable period of time at low oil prices. In response to the assumption of
having to incur substantial capital expenses for the Sullivan well, he responded by stating:

A. Well, the payout is going to be awful sloMmean, your payback now at this point at $30
a barrel, by the time you figure your discount, you know, | mean, it's -- you're looking --
it's going to pay for itself, but it's going to be a long time. It's going to take a while, you
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know. You know, it's kind of like betting on rems. You know, you just kind of -- you
know, it just takes a while to get paid back®times, especially in this environment where
the oil prices are now versus where they were, you know, four years ago, so --

(Tr. Tr. 80).

27. While the court believes that its computation of damages using Leland Oil’s
methodology but changing some of the assumptions reaches a result that is less speculative than
Leland Qil's, the court does not believe that it is an accurate reflection of the loss actually suffered
by Leland Oil either. That is, while Lelandl'® methodology may work in roughly estimating the
damage for loss of production for a commodity Wés price volatility, the court is not certain it
works here, particularly when the lost prodantiwas during a period a&fustained high prices
followed by a price collapse.

From Leland Oil’s perspective, the first thitigat it would want to recover in operating the
Davis State would be to get bagkat it paid for the two wells plus its additional capital investment
of $200,000; after that, any future revenue nétxés and operating expenses would be gravy. As
set forth above, even when using the 5 barredlpgrate of production, ¢hDavis State would have
generated $110,219.13 in revenue net of taxessaareed operating expenses if the well operated
at the assumed level during the 19 monltihsugh September 2015 and $117,866.94 if it operated
at the same level for the full 26 months throughil®16. This would have covered slightly more
than half of the $2000,000 that Leland Oil estied it spent on the acid job and the other
unspecified downhole work. Quutting it another way, it wouldave recovered back the $75,000
Leland Oil paid for the two wells plus soradditional amount to cover a portion of the $200,000.
But, if the price of oil doesot rebound to substantially highevels than $43.45 going forward, the
ability of Leland Oil to recover back what itigeor the wells and th $200,000 in rehabilitation
expense over reasonable period of time is proltiemalso, unlike cases where one single event

25



has caused the loss of production and applied a different arfatgsisthe Azars failure to timely
complete and file a notice of transfer was nsingle one time event but rather continued over the
period of time when oil prices were high and tvauld have allowed Leland Oil to have recover
back a significant part of its investment within a reasonable time.

Forthese reasons, if Leland Oil had presented evidence from a petroleum engineer/geologist
that would have given greater certainty to thdiliad of the Davis State by able to operate for
90% of the time or greater for the 19-26 momitnered by the court’s hypothetical calculations and
being able to recover oil at the rate of 5 barrels per day or greater amount for the entire period, the
court would have had a difficult decision to maketerms of whether it should simply award
damages in the amount of the lost metenue in the range of $110,219.13 to $117,866.94 and not
made any other adjustments, so long dand Oil had not yet recovered back the $200,000 in
rehabilitation costs as well as all or a portion of the $75,000 paid for the’wells.

29.  What arguably is less subject to speioie however, given that the Davis State is
an operating well with a proven ability to producéeast some oil, is the likelihood that it would
have been able to earn during the period irstioe enough after taxes and operating expenses for
Leland Oil to have recovered at least the $75,000 that it paid for the two wells given the high oil
prices that prevailed for much of the period aamount the court believes is an appropriate damage

award for reasons expressed later.

8 Seenote 5 supra

° SeeUsher v. Gongres26 So.2d 1307, 1310-1311 (La. Ct. App. 3rd Cir. 1988) (in evaluating evidence of
damages for lost revenue resulting from delayed productiercairt rejected estimates of daily production of oil by
an "expert operator" of 4.5 barrels per day for eactwofwells as being too speculative but found convincing the
estimate of one barrel per day for each of the wells madepetroleum engineer and geologist and awarded an amount
for lost net revenue based on those estimates).
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Recovery for lost production from the Sullivan well too speculative

30. The Sullivanis a vertical well located®ivide County, North Dakota. The well was
first produced from the Madison formation in September 1981. Except for a period from March
1991 to April, 1993 when the Sullivan was not produced at all, it produced fairly consistently
through October 2005. Thereafter, it operatedeniatermittently until the summer of 2006 when
it was operated for only a few days and producey Nile oil. The last reported production was
in August 2006, approximately six years priottte purchase of the well by Leland Oil and Bensun
Energy in July 2012. (Ex. P2)There are other wells in the area of the Sullivan producing from
the same formation, some of which are still pradg@and some of which have been plugged. (Tr.
Tr. 46). The total cumulative production from Balivan Well over its history from the Madison
formation has been 88,537 barrels, approximatelyitees the amount of production that has been
obtained from the Davis State we(Ex. P2). Since the Sullivamas acquired by Davis State and
Bensun Energy, the well has not been produced and no work has been on the well.

31. In some respects, the Sullivan might appear to be more promising than the Davis
State. Unlike the Davis State, it has not produasgk volumes of saltweat relative to the amount
of oil produced. Also, it has produced oil on a nmesistent basis than the Davis State. On the
other hand, the fact that the well produced sustained basis for approximately 23 years along
with other wells in close proximity producingpn the same formation since the last production
from the Sullivan raises a serious question as to how much more oil there is left to economically
recover. Krueger acknowledged this issue when he testified as follows:

Q. Are there other wells nearby pumping the same formation?

A. Yes, there's -- | believe there's threefaur within the close vicinity, and there was
several that have been plugged and abandoned through the years.
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Q. Okay. But there are still wells that are gtitbhducing from that formation, is that correct?
A. Correct.

Q. And when you say "in the vicinity," are we talking within 10 a mile, or so?

A. Oh, | would say within a quarter mile, half mile.

Q. Is it your belief there is oil still rerirang under the Sullivan well to be produced?

A. Yeah. Probably a lot less than there was, yes.

Q. And why do you say that?

A. Well, the existing wells, you know, that are neighboring it have been pumping since |
bought it, and the reserves are dwindling, you know.

(Tr. Tr. 46). Without more evidence from a pettoh engineer/geologist, the court is reluctant to
make any assumptions with regard to the Sullszability to continue to produce for an extended
period - particularly at the levels set forth in Leland Oil’'s damage calculation.

32.  Another problem with the Sullivan is thedance which indicates that there is likely
something wrong it. This includes the erraiie declining production after October 2005 and the
fact it has not been produced at all since Aug066. (Ex. P2). Krueger acknowledged during his
testimony that there likely is a problem and thawbeld not know for surevhat it is until he makes
a thorough downhole investigation of the well, whehhas not done and which he stated requires
getting a rig in place to make the necessary ingpec(Tr. Tr. 81). While Krueger testified that
he believes the problem most likely is a hol¢he tubing (Tr. Tr. 52), he could not discount the
possibility that the casing had collapsed and thatcost to fix the well could be substantial,
suggesting at one point that this could cost $15000000re (Tr. Tr. 66) 1ad at another point that
it would “very expensive,” suggesting the possibilitynight be a quarter of a million dollars. (Tr.
Tr. 51). When asked why Leland Oil had mwbceeded with a downhole investigation and

rehabilitation of the well, he stated he was nidiivg to make the financial commitment that would
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be necessary to rehabilitate it without first havimgand a notice to proceed. (Tr. Tr. 66). Given
this, a fair inference is that Leland Oil had serimservations about the Sullivan. This is because
it chose to spend the $200,000 in well rehabilitatiothe Davis State and not the Sullivan despite
the Davis State historically having been a poorer perfofiner.

Given the fact that Leland Oil has never proetlithe Sullivan, much less investigated fully
what is wrong with it, and its history of declining production, the court concludes that a recovery
based on a claimed lost opportunity to proditaturing the period for which the court would
otherwise allow recovery of damages is simply too speculative.

33.  There are also problems with Leland Oil's damage calculation for claimed lost
production from the Sullivan. One is the periodimfe covered by the calculation that has already
been discussed with respect te havis State. Another is théstorical average daily production
number of 13.48 barrels per day that Leland Oil uses as the springboard for it use of a 21.57 per
barrel daily rate, a 60% increase that it claims it would be able to achieve by performing a chemical
flush on the well for a mere $6,000. (Ex. P2).isThistorical average production number was
calculated in the same manner as the one for the Davis State and suffers from the same deficiencies
in that it includes days of outsized production atterwell has been idle that skews what appears
to be a lower average when thelM®produced daily for sustainednmds of time. Further, there
appears to be no support for including in the dat@n of the average production in the early 1980's

that is 2-5 times higher than what was achievedare recent years, particularly given the concern

10 Krueger at one point claimed that by performing a chemical squeeze he not only could have gotten the well
to produce but also at the enhanced rate of 60% abovstisi¢al production. He testified that the would have then
used the money from this production to fix any structuralblems (Tr. Tr. 73-74). If that truly had a fair probability
of succeeding, why then did not Leland Oil perform the ¢balnsqueeze that Krueger testified would have cost only
$6,000 along with or before spending $200,000 on the Davis?Stidtueger’s testimony on this point is simply not
credible.
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about the length of time the well and surrounding wells have been producing and the probable
depletion of the formation.

Finally, while it may be that a chemicajueeze may enhance production on certain wells,
whether it would so on this well and, more importantly, for how long is far too speculative to
support an award of damages for any recovery over a more recent historical average.

A damage award based on the purchase price for the two wells plus interest

34. Whenthe Azars offered the Davis State the Sullivan for sale, they were marginal
and problematic wells. If at that time the price of oil was what it was following the collapse of the
oil prices at the very end of 2014, it is doubthat Leland Oil and Bensun Energy would have
purchased the wells, much less that Leland Oil would have invested another $200,000 in attempting
to rehabilitate the Davis State. This is becaasé)e evidence quite clearly indicates, it would take
too long to recover back the initial investment much less turn a profit.

Essentially what Leland Oil and Bensun Ejyewvere buying when they paid a mere $75,000
for the two wells was simply a chance that theyld successfully rehabilitate at least one of the
wells to the point of being able to produce enougiemeae net of their costs to earn some measure
of profit - a gamble that only made sense at adgs at or within a reasable range of the prices
in effect when the purchase was made. Frompdapective, what the Azars did when they failed
to provide a notice of transfer by mid-NovemB64.3 while oil prices were still high and remained
so for a number of monthsdieafter was to deprive Lelandl @nd Bensun Energy the benefit of
what they had purchased given the collapse ipraies and no assurance that prices will recover
enough and soon enough to allow recovery of theestment within a reasonable amount of time,

much less earn a profit. For this reason, the court concludes that an appropriate damage amount,
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even ifitis an imprecise one ttge $75,000 that Leland Oil paid fibve two wells plus interest from

the date the Azars cashed the check on Novef)#013, to the date of entry of judgment at the

legal rate of 6% per annum. With interest of $14,905.47, the total damage amount is $89,905.48.
The Azars are in a poor position to argue that gteuld not have to pay at least this much.

In contending that Leland Qil is entitled to rexovery, they have argued that the two wells are

“dogs” that simply should be shut in, with thevdaStates producing too much saltwater for the low

volumes of oil that might be recovered and thiéign likely having major structural issues and the

cost of correcting them not worth what reasopahight be recovered given that the well may be,

or is close to being, tapped out by the prior produndtiom it and other wells in the immediate area.

Further, unlike other possible damage amouhgsge is no speculation as to the $75,000. Finally,

with respect to any argument that Leland Oil wabtlien be getting a windfall, there remains the

money that Leland Oil spent in rehabilitating the Davis State in reliance upon the Azars timely

completing and filing a notice of transfer thatdred Oil may never recovérwhat the Azars have

claimed about the two wells is true. On the other hand, if one or both of the wells turn out to be

winners, then the amounts that the Azars should paigfor the loss of Leland Oil not being able

to produce the wells during the time period under consideration would undoubtedly have been

greater than $75,000.

An alternative damage amount based on interest on Leland Oil's investment

32.  The court finds that Leland Oil's instenent of $200,000 in the Davis State, while
speculative, was not an unreasonable one when esimgdhe high oil prices that prevailed at the
time investment was made and the large upside pdteetsas the risk. The court further finds that

an appropriate rate of return on the $275,000ltk&tnd Oil had invested during the period of delay
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that the court has deemed compensaldelsast10% given the riskswolved. For the 26 months

from March 1, 2014 to the date of thetna May 16, 2016, this would amount to $60,876.71. This
would be the minimum damage amount the court would find based on the Azars having failed to
timely provide the required notice of transfer.

CONCLUSIONS OF LAW

1. The law governing the recovery of damafgedreach of contract in North Dakota has

been summarized by the North Dakota ®ape Court in Martin v. Trinity Hosp2008 ND 176, 755

N.W.2d 900 as follows:

Under N.D.C.C. § 32-03-09, “[n]o damages can be recovered for a breach of contract if they
are not clearly ascertainable in both their nature and origin.”

[11 30] Although damages must be “clearly ascertainable,” this Court has noted that,
where it is reasonably certain substantial dzenlaas resulted, mere uncertainty as to the
exact amount will not preclude recovery. $aager v. Bartholomgy@008 ND 40, § 27, 745
N.W.2d 649;_Farmers Ins. Exch. v. Schira@®06 ND 141, 1 17, 717 N.W.2d 576;
Livinggood v. Balsdon2006 ND 11, 1 8, 709 N.W.2d 723; Keller v. Boldia§04 ND 80,

1 21, 678 N.W.2d 578. In cases where no definite evidence of an exact amount of damage
exists, we allow proof by the best evidence available:

“[W]here damage obviously has been stdtg but there is no definite evidence
available for an exact determination thie amount of damage resulting from a
breach of contract, the best evidence which the circumstances will permit is all the
law requires.”

Langer at § 27 (quoting Livinggoqat | 8); sealsoSchiradgat 1 17; Kellerat I 21; North

Am. Pump Corp. v. Clay Equip. Cord99 N.W.2d 888, 891 Syll. 1 6 (N.D.1972). This
Court has therefore concluded that, in cases “where the amount of damages may be hard to
prove, the amount of damages is to be left to the sound discretion of the finder of facts.”
Keller, at T 21 (quoting B.W.S. Invs. v. Mid—Am Rests., |59 N.W.2d 759, 764
(N.D.1990));_sealsoLanger at 1 27; Schiradat T 17.

[T 31] Our prior cases allowing proof of damages by evidence which may be
imprecise have noted that application of thisst evidence” rulés limited to cases where
proof of the amount of damages will be difficaitd “there is no definite evidence available

1 See e.q, Nerco Oil & Gas, Inc. v. Otto Candies, In¢4 F.3d 667, 669-670 (5th Cir. 1996) (noting that a
fair return on investment during the period of lost praéidmcwould be an appropriate measure of damagesglsee
note 5_supra

32



for an exact determination of the amount of damage resulting from [the] breach of contract.”
Langer at T 27;_Schiradaat 1 17; Livinggoodat | 8;_Kellerat § 21. The import of the
holding in those cases is that a plaintiffynaffer inexact evidence on the amount of
damages in a breach of contract action onllgéfe is no definite evidence available for an
exact determination of the damages resulting from the breach.

Id. at 1 29-31. When recovery is sought for losfits, “[d]Jamages for logbrofits are recoverable

where they are reasonable and not speculative.” Langer v. Barthol2@@8/ND 40, § 27, 745

N.W.2d 649) (citing Leingang v. City of Mandan Weed Bi68 N.W.2d 397, 398 (N.D.1991)).

2. Applying these principles, Leland Oil ha®ved with reasonable certainty the fact
it has suffered substantial damage from the Azaesich of contract as adjudged by the court in its
order granting the partial motion for summary judgtné&ior the reasons expressed above, the court
concludes Leland Qil is entitled to judgment ie imount of $75,000 together with interest at the
from November 6, 2013, to the date of theérerof judgment. Under N.D.C.C. § 32-03-4,
prejudgment interest on damages awarded for a bdamintract is at the legal rate of 6% per
annum set forth in 8 47-14-05 in the absence adigineement having specified a different rate. Red

River Wings, Inc. v. Hoo2008 ND 117, 59, 751 N.W.2d 206. In this case, the amount of interest

is $14,905.47, which results in a total judgment amount of $89,965.48.

3. The courtrejects Leland Oil's damage calculations for lost production from the Davis
State and Sullivan wells for the reasons set fortihariFindings of Fact, including the lack of factual
support, undue speculation, and otherwise being unreasonable given the circumstances.

4, K&R Roustabout is entitled to judgnten the amount of $19,552.80 based on the

121 Leland Oil believes this award to be too miserlgrthare several things that Leland Oil could have done
differently to have avoided what it claims was a greater loss. First, it could have elected not to close on the purchase
of the two wells until it had in hand a properly completeticeoof transfer. Second, it could have structured its
contractual arrangements more clearly and avoided the thmamea year hiatus in which its right to insist upon the
completion and filing of a notice of transfer was in dodfitird, it could have soughtlref sooner rather than waiting
until the middle of December 2014, which was almost a year and half after it claimed it was first entitled to receive a
notice of transfer, to sue for injunctive relief.
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stipulation of the parties.

ORDER FOR JUDGMENT

Based on the foregoing findings of factd conclusions of law, itis hereBRDERED and
ADJUDGED as follows:

1. Leland Oil & Gas, LLC shall have judgment against Marsha Azar and Saul Azar
joint and severally in the amount of $89,905.48.

2. K and R Roustabout, Inc. shall have judgment against Saul Azar joint and severally
in the amount of $19,552.80.

JUDGMENT SHALL BE ENTERED ACCORDINGLY.

Dated this 27th day of February, 2017.

/s/ Charles S. Miller, Jr.

Charles S. Miller, Jr., Magistrate Judge
United States District Court

34



