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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

Thomas Sander, )
)
Plaintiff, ) ORDER RE MOTION TO
) COMPEL DISCOVERY
VS. )
)
The City of Dickinson, North Dakota, )
Kylan Klauzer, Jeremy Moser, Terry ) Case No. 1:15-cv-72
Oestreich, and Does 1-10, )
)
Defendants. )

In this action, plaintiff sues the City of Dieldon and several of its current or former police
detectives for a variety of claims arising otitheir having caused him to be arrested and charged with
arson of a local Catholic high school of which he thagprincipal. Before the court now is plaintiff's
motion to compel discovery of informatiotipcuments, and targe items that defendants contend
are protected from disclosure by the investigatirivilege and also are not relevant. (Doc. No. 57).
While plaintiff's motion could have been more clear, the court construes it as seeking to compel: (1)
the disclosure of those documents withheld fodscovery on the grounds of investigative privilege
as identified in the City’s privilege log; a2l further deposition testimony from defendants Klauzer
and Oestreich with respect to the City’s invedtaaafter the date of the dismissal of the charges
against plaintiff that was foreclosed by instrang not to answer on grounds of investigatory privilege
by defendants’ counsel as set forth in the gxsenf the depositions attached to the motion.

l. BACKGROUND

What follows is some background with resgeche fire, the defendants’ investigation leading
up to the charging of the plaintiff, the dismisshthe charges without prejudice, and the continuing

investigation. Along the way the court will make olsgions that are relevant to the factors it is
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required to consider in evaluating the claim of inigadive privilege. Most will relate to the court’s
ultimate conclusions: (1) that a combinatiorewénts beyond the control of prosecuting authorities,

the passage of time, and the City’s mishandling afthestigation together make it unlikely that there

will be any future criminal prosecution, absent someone now coming forward and confessing; and (2)
that plaintiff's case is not frivolous, evérit turns out to be legally insufficient.

Also, it is worth noting that, with respectttee “facts,” there is much that cannot be taken as
established because of differing accounts giverhbge with knowledge and, as discussed in more
detail later, confessions by two persons (eaaimihg to have been the arsonist) both of which were
later recanted. Also, at critical points, the only information that is available comes from single sources
whose motivations to tell the truth are subject to question.

A. The fire

The fire started in the vault of the school’s main office during or around the early morning
hours of March 3, 2014. According to an invgation conducted by the Bureau of Alcohol, Tobacco,
and Firearms (“ATF”) and relevant to what comes latex fire started just outside three file cabinets
located along the rear wall of the vault, but notdesany of the file cabinets given the state of their
contents following the fire. (Doc. No. 65-11, pp.3%-61). Further, the ATF concluded that school’s
alarm was triggered by the breaking of the glasslamg@ulling of the alarm at one of the pull-stations
(most likely by the arsonist) and not be one of the smoke detectorsat (§jul.54-55, 58). Notably,
the school’s alarm system, which was angiets not connected to the fire department.

Why would the arsonist set off the alarmit ivas the arsonist? One reason may be that the
arsonist was aware there was a person living in the school and wanted to insure the person was not
hurt. Another might be to insure that the damage was limited to consuming what was set on fire in the

vault and not the entire school. Notably, if it veady the latter, that might suggest the arsonist was
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unaware that the school’s fire alarm was nmrected fire department, which might lessen the
possibility the arsonist was certauaspects, including the plaintiff.

B. The accounts of those with the most immediate knowledge

1. Richard Storey’s account

The person who professes to first have knowlaifgbere being a problem at the school is
Richard Storey. Storey, who was then onédnefdchool’s teachers, lived in an apartment in an upper
floor of the school building. He was in the building when the fire started.

Storey was interviewed by police several tif@owing the fire. The general thrust of what
he recounted was as follows. He waskened between 115 and 12:30 a.m. on March 3, 2014
(which was a Monday morning) by the school’s filarm going off but did not see or smell any
smoke at that time. He got dressed, went datisi await emergency personnel, and after five minutes
or so when no one arrived, went back inside becausaseold and attempted to call the plaintiff,
who, as noted above, was the school’'s principahemplaintiff did not answer, he then called Rich
Holgard, with whom plaintiff was living. Holgdrtold him he could come over to his residence, which
was just across the street from the school, towtale things sorted themselves out. According to
Storey, his cell phone log showed the calls &intiff and Storey were at 12:53 and 12:54 a.m.,
respectively. Storey then proceeded toloégard residence and, after he arrived there, he and
Holgard decided to awaken plaintiff after tremyncluded the school’s alarm system was not linked to
the fire department. (Doc. No. 53-1, pp. 5, 7, 9, 15-16).

Storey further recounted that, after ptdfrwas awakened, he and plaintiff proceeded to the
school where upon entry they could smell smokeey then divided up. &intiff proceeded to his
office to check the alarm panel while he (Storeghtio inspect the cafeteria and the garage. When

he (Storey) found nothing and proceeded to the offie@bserved plaintiff manipulating the lock on
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the vault and then opening it. At that point, smokeashed from the vault but no flames were seen.
There ensued some discussion about whether or nsetihe fire extinguisher with the decision being
not to. Storey then recounted that he exited the setluitg plaintiff went to his office to call 911.
Plaintiff then came out of the building but went backriefly to retrieve his laptop from his office.
(d.).

Storey recounted he haeen out earlier on the evening of March 2 and had returned to the
school about 8:30 p.m. He observed plaintiff wasking in his office, which he said was a common
occurrence and that it was not unusual for plaintifitok late. Storey claims he went to bed about
9:30 p.m. and remained there until he was awoken by the alarm. (Id.

Notably, the only evidence of what Stomig or did not do up until he made his phone calls
to plaintiff and Holgard comes from him h@re is no one to corroborate his account, and, as pointed
out by plaintiff's expert in this case, Storey volanily submitted to a re-interview in October 2014,
which was after criminal charges had been broughtd@mdissed against plaintiff. There is some
information that Storey was deceptive and thdien confronted with that fact, he invoked his right
to counsel. (Doc. Nos. 57-7; 97).

Storey and plaintiff both described there tielaship as being friends. (Doc. No. 53-1, p. 9;
53-8, p. 25). However, there is some evidenceplzantiff had told Storey that his performance
needed to improve or he might not be renewed for the next year if he did not. (Tr. 53-1, p. 38).
Monsignor Schumacher (the Vice-Presidegfrihe local Catholic school system with responsibility for
the high school) later told investigators tt&tbrey was young, inexperienced, and not the most
effective teacher. Storey departed of his own volition at the end of the school year. (Doc. No. 89-1,
p. 12).

2. Plaintiff's initial account at the scene and the note in the laptop
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Plaintiff, who is singleacknowledged when questied during the early morning hours of
March 3 that he was working at the school late the evening prior, stating that he often did so. He said
he left the building at 11:50 p.m., and was faidytain about the time having minutes before sent an
e-mail to staff and observed the time on one okttimol’s clocks as he was leaving. He stated he
had been in the vault earlier that evening to ffeteosupplies and that, while he thought he had locked
it, he could be mistaken. He indicated tharé were a handful dhdividuals who had the
combination for the vault and that it was possibladcess the office area where the vault was located
even if the office doors were locked. (Doc. No. 5-6, 7-8).

Plaintiff reported that therwas nothing unusual when he left the office. When asked whether
there was anyone else in the school that eveningthidseStorey, he stated that the Athletic Director,
Andrew DesRosier, had been in the office for a short period of time at about 10:30 p.m. to make copies
for an upcoming girls basketball tournament. Plaistftl this was somewhat unusual for DesRosier
and that, while he saw DesRosier leave the officephksl not be sure DesRosier had left the building.
(1d.).*

Plaintiff stated that, upon leavitige school, he went directly to the nearby Holgard residence
where he was staying and went to sleep.nBffis account of being wakened by Holgard, going to
the school with Storey, and then discovering the ifinore or less matched Storey’s account. The
officer at the scene who talked to plaintiff carded in his report that plaintiff appeared to be anxious
and somewhat evasive. (ld-There is other evidence, however, fhlaintiff was socially awkward,
often uncomfortable in personal settings, and hadble looking people in the eye. (Doc. Nos. 53-1,

p. 15; 81-9, p. 7).

! DesRosier told authorities he was working that engeon several matters, including pulling up some carpets
in the gym, preparing for a substitute teacher the next day, and copying material for an upcoming tournament. He stated
he left the school at precisely 11:00 p.m. (Doc. 381, p. 30). He was never considered a suspect.

5



Plaintiff then sat with three others in a veliglatching the fire department work. Plaintiff
stated that, while sitting in the vehicle, he opeheddp to his laptop and found a blue-colored sticky
note with the words, “ | will bring this school i3 knees.” Plaintiff immediately turned this over to
the officer on the scene given that it might be evidénaethe fire had been deliberately set. (Doc.

No. 53-1, pp. 5-6, 7-8).
3. Richard Holgard’s account

Holgard was interviewed by the Dickinson police. He stated that Plaintiff arrived home about
11:30 p.m. and went to bed. He stated the call from Storey came at about 12:52. According to
Holgard, Storey asked him to notify plaintiff, sajoitiff could come to the school, verify the situation,
and reset the alarm. He said there was some discussion about the school for some time having false
alarms. Holgard stated he woke Rtdf up, that Plaintiff got dressed quickly, and that Plaintiff left
immediately for the school. (Doc. No. 53-1, pp. 27-28).

Notably, while Holgard had plaintiff arriving kts residence prior to plaintiff stating when he
left the school, both of their accounts are consistghtMaintiff not being in the school after midnight
when Storey first heard the alarm. This is a pobfor any case against the plaintiff, particularly if
itis assumed that the alarm went off becausasdt pulled (which is what the ATF concluded) and that
it was pulled by the arsonist.

C. The immediate focus upon plaintiff as the arsonist

While there were other persons who potentially could have accessed the office as well as the
vault (even if the vault had been locked prior to the fire, which is not a certainty), the City’s detectives
immediately focused upon plaintdk being the perpetrator, believing he had both the means (he had
been in the school close to the time when thestiagted and had access to the vault) and what they

believed to be motive. Defendants quickly learret plaintiff had earlier been informed that his

6



contract for the next school year was not being renewed. Further, they learned that the school’s
administration had scheduled an upcoming meetitiy several students to consider a complaint
made by a female student who found offensive the manner in which he had worn a pair of shorts over
his trousers during a recent dress up event. (Doc. No. 53-1).

With respect to the latter point, howevérere is no evidence thatgnhtiff knew there was
going to be an upcoming meeting about the incidénirther, school administration officials kept
plaintiff on for the rest of the school year aftelvising his contract would not be renewed. Finally,
there is evidence that plaintiff, while inifiadisappointed, had accepted his nonrenewal without any
apparent bitterness or ill-will. (Doc. Nos. 53-1, pp. 5, 14-15; 53-8, p.19; 81-9, p. 8).

D. The questioning of plaintiff on March 3 & 4 at the Combined Law Enforcement
Center

Plaintiff was questionedgain by the one of the defendam¢astigators later in the day on
March 3, 2014, at the combined Law Enforcement Ceriderring this interview, plaintiff stated he
had nothing to do with the fire, recounting what he had stated earlier with some additional detail.
Plaintiff was not detained at that &mn (Doc. No. 58, video of interview).

Following the March 3 questioning of plaiifitione of the defendants called Asst. State’s
Attorney Hope and expressed concern that theyhmage made a mistake by not advising plaintiff of
his Mirandarights during the May 3 station-house infewv. Hope’s advice was that plaintiff be
advised of his full Mirandaghts if he was brought back in questioning the next day. (Doc. Nos. 53-6,
p. 26; 65-7, pp. 6-9).

Plaintiff was called back for questioning the néay. There is no dispute that Hope’s advice
of fully advising plaintiff of his_Mirandaights was not followed. Rather, at least one of the

defendants made the decision to employ what he euphemistically referred to as_a “soft“Miranda



caution, omitting the parts about plaintiff having thghtito consult with an attorney and that, if he
could not afford one, that an attorney would be appointed. (Doc. No. 53-3, pp22d2&) several
hours of interrogation, which employed the usehwfhly questionable tactics (if not ultimately
coercive when used collectively), plaintiff confessedaad held in custody. In addition to the use
of only the “soft-Mirandathe tactics of the two officers interrogating him included:

. Repeatedly telling plaintiff that they httee goods on him and all they wanted to know
was “why” he started the fire since it was no longer a question of “if,” including telling
plaintiff they had a “10-point handwriting match” to the note from the laptop, which
was fals€, and that they had video evidence implicating plaintiff, which also was
false? The actual truth was that theys no independent direct evidence - eyewitness,
video, or forensic - that plaiiff had started the fire.

. Suggesting to plaintiff he likely would get hatg more than a slap on the wrist if he
confessed (most likely probation with a requirement of restitution) but a long jail
sentence if he did not. This included sugiges that theywould recommend this

lenient treatment and that the prosecsit almost always followed their

2 Det. Oestreich testified that he and Det. Klaugezcifically agreed that only a partial Mirangarning
would be given because of the concern that plaintiff would clam up if helteshsvith an attorney and the need to
obtain a confession given the paucity of hard evidence agdanstiff. (Doc. No. 53-3, pp. 22-27). Det. Klauzer later
denied any agreement to give less than a full Miravattaing, claiming “soft-Mirandao him meant that the full advice
would be given but using language that was less stark and that is what he thought had been agreed to and what Det.
Oestreich would have given plaintiff before he (Klauzet@erd the room during the middle of the interrogation. (Doc.
No. 53-6, pp. 58-59). After Det. Klauzer came up with thganation, Det. Oestreicloncluded he was being “thrown
under the bus” by Det. Klauzer. (Doc. No. 53-3, pp. 26-27).

3 Defendants had the note examined by a handwriting ewppertconcluded he could not eliminate plaintiff
as the author but that it was within the realm of reasonable probabilities that it could have been authored by someone
else. Notably, defendants did not submit for examinatiohahdwriting of either J.G. or Storey for comparison. (Doc.
No. 53-4).

* There was no video evidence whatserev(Doc. No. 53-3, pp. 31-32).
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recommendations.

. Suggesting to plaintiff that, if he cameah, he likely would be allowed to go home
for the present, but he was facimgnnediate incarceration if he did not.

. Refusing to allow plaintiff to leave the interrogation room on more than one occasion
as well as twice denying him the use of a bathroom after he requested he be allowed
to do so.

. Interrogating plaintiff in what arguably was a physically threatening manner by
positioning plaintiff in the corner of th@mall interview room and then pulling their
chairs up close to him.

(Doc. Nos. 58, video of interview; 65-9, transcript of interviéw).

Plaintiff ultimately confessed to having gt the fire and continued to be detained despite
the promise of the investigating officers that reuld be let go if he did so. While it may ultimately
be held in this case that the level of coercios wat enough to constitute a violation of plaintiff's
constitutional rights - a point that is the sub@gbiending motions for summary judgment, plaintiff's
claim of coercion is by no means frivolous.

When plaintiff confessed, the City’s investigators were convinced they had their man.

However, what appeared to be a “lock solid” caseragalaintiff, given the confession, almost
immediately began to unravel.

When investigators left the interview room, anddoefPlaintiff was taken to the jail, Plaintiff

®> On the other hand, plaintiff was well-educated, possessing two masters degrees. Further, he does mention
during the interview that maybe he should consult withttorney, although the questioner was quick to move him off
of that point. Plaintiff further acknowledged in his depositin this case that he understood that he had the right not
to answer questions when the interview on March 4 begath&iuthe combination of the lies and the coercive nature
of the interview led him to conclude he had no otheraghbut to talk believing that was the only way he would be
allowed to leave that day and, more importantly, @eoprison sentence. (Doc. No. 53-8, p. 78-86, 101-03).
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made a phone call in which he stated: (1) he had adédtthe fire but was concerned in light of what
investigators were telling him that he could paive he did not; and (2) that he confessed because he
did not want to go jail that day, stating thastivas what investigators had told him would happen if
he did not confess, and that he did not wanater go to prison, which he understood from what
investigators told him would not happen if confessed now. (Ex. 65-9, pp. 200-206).

Also, there were several inconsistendiesnveen his confession and what may be the actual
facts, although the investigatonzay not have known thathmediately. For one thing, plaintiff
claimed he started the fire by using a match to ligipter that was either inside the file cabinet or that
he placed in the file cabinet and then closed the dabedfle cabinet. This was consistent with his
statements that he only wanted to burn up a femgtghand not everything in the vault as well as his
professing that the fire was initially confineditside the file cabinet when he returned later with
Storey. (Doc. No. 53-1, p. 35; 65-9, pp. 46-47, 49). As noted earlier, however, ATF concluded the
fire could not have started within the file cabinets given the state of their contents after the fire.

Another problem with plaintiff's account waseatt not once did he say palled the alarm.

One would think that this would be one of the fttehgs that plaintiff would have mentioned in an
attempt to minimize his actions, consistent withchagm that he intended that the fire would only burn

up a few things, much less endanger Storey who he knew was likely in the building. In fact, one
inference from the statements that he did ma#e that he was unawanhen questioned that the
alarm had been pulled. (Ex. 65-9, pp. 47-48).

In addition to these problems is what happened on the night of March 4 and the early morning
hours of March 5 during plaintiff's first niglm jail before he was formally charged and taken before
a judge as discussed next.

E. An anonymous person comes forward claiming he started the fire and that
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plaintiff was innocent andthe additional questioning ofplaintiff before he was
taken to court

At 1:50 a.m. in the morning of March 5, andilglplaintiff was in custody, a person whose
identify was not then known called law enforcemenpalish to report that there was a note at the front
door of the Law Enforcement Center and someone needed to read it. The note and an accompanying
paper bag with the word “Twenty” on it was immeteily retrieved. According to a subsequent report,
the note read:

Thomas Sander Is innocent | broke Into Trinity through the back parking lot entrance

(broken door). | entered the vault with this combination 4 left to # 80 3 right to #45 2

left to #30 Right to stop | Then lit a @& Sweatshirt on Fire and left it on a stack of

papers. | stole all money in cash boxes (proof is paper bag | left with this note) As | left

building | pulled Fire Alarm near Men's Locker room exit. Release Mr. Sander and |

will turn myself In. signed Ghost.

(Doc. No. 55-6, p. 2). A review of surveillance video showed that a male approximately 57" to 6'3"
in height wearing dark shorts, a long sleevetsand mask dropping off the bag at 12:58 a.m.
Notably, the note contained information thaswat publically known, including the combination of

the vault. (1d).

Undoubtedly, it was because of this thatesefants brought plaintiff back in for additional
interrogation before he was taken to see the judddasoh 5. The immediate focus of the renewed
guestioning of plaintiff was whether he hadted alone and who he had talked to since his last
interview. At that point, since law enforcemeards not then aware that the anonymous person was
J.G., a juvenile student at the school, it appears th@renewed questioning of plaintiff that the
investigating officers were concerned that th@6&” may have been Robert Storey. (Doc. No. 53-9,
Ex. I).

At the commencement of the questioning of igiéi on the morning of March 5, the full

Mirandawarning was given. During that interviewapitiff at one point stated he had not started the
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fire and only confessed the day prior because he did not want to go to prison. After being told by the
defendant conducting the interview that he was not istiedlen listening to plaintiff rehash that again,
plaintiff made statements consistent with his having started the fire, but it is not out of the realm of
possibility that his reasons for doing so wére $ame as he claimed the day earlier during his phone
call when interrogation on that day had been completed. (Doc. No. 53-9, Ex. I). It was after this
renewed questioning by law enforcement that plaintiff was brought before thé court.

F. The determination that the anonymous person was J.G. and his conflicting
statements to defendants including that he was the arsonist

In addition to the initial call to the Law Enfaement Center and the leaving of the “Ghost
note,” the same anonymous person called the Law Enforcement Center two more times according to
one police report. (Doc. No. 55-6, pp. 2-4). Furtheestigation on the part of defendants ultimately
led to the arrest of J.G. late on the evening of March 5.ati).

Upon his arrest, J.G. was taken immediatelheoLaw Enforcement Center for questioning.

(Id.). During questioning, J.G. admitted he wias person who had left the “Ghost note,” initially
claiming that he had done so at the behest of some unknown stranger dressed all in black with a
hooded sweatshirt and sunglasses. Then, when the defendant conducting the questioning stated that
story was implausible, J.G. claimed he waes arsonist, which he then later recanted upon further
guestioning. (Doc. Nos. 56-2, Ex. B; 65-19). Upon conclusion of the questioning, J.G. was charged
at 2:30 a.m. with “hindering law enforcement.” (Doc. Nos. 65-18; 81-20).

Plaintiff claims the real reason why the Cityrisestigators were quick to dismiss J.G. as the

® The initial charging document was obtained by defendantdarch 5, 2014. (Doc. No. 53-7). What is not
clear from the record here is what information was provided to the court in support of the complaint at that time, if
anything, including whether the court was advised that snmelse had claimed responsibility for the fire, including
the fact that the person had information that was not publiaadiyn, as well as the fact that plaintiff at least twice had
stated that he confessed only to avoid prison and that he claimed not to have been involved in starting the fire.
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perpetrator and charge him only with obstruction madact they had already arrested plaintiff and
wanted J.G. out-of-the picture. In any event, it dogsear that the quick discounting of J.G. as the
arsonist (or, at that point, even as an accomplice) led City investigators not to followup on certain
evidentiary matters that may have assisted in ruling J.G. in or out, including failing to determine
whether the bag that J.G. left with the noteyinave come from the vault or searching for the lighter
that J.G. claimed to have used and discardbdc. No. 53-3, pp. 51-52, 55). In fact, it appears no
real attempt was made to verify the whereabouds®fon the night the fire started other than accept

at face value the statement of his father Heaimust have been at home because the next day was a
school day with no indication that J.G.’s fathewady knew whether he was home or not. In fact,

in one side of a phone conversation that J.G.’s father hiadhis wife from the interview room at the

Law Enforcement, a fair inference from the stagata he made was that neither he nor his wife knew
whether J.G. was actually home at the time the fire would have startedt p(I&2; Doc. No. 65-14,

pp. 3, 10-11).

There appears to be several reasons why defendants did not believe J.G. was the arsonist in
addition to plaintiff having already confessed. One is that J.G made no mention of the note left in the
laptop and claimed he never entereadmiff's office. Further, the defendant interviewing J.G. did not
believe the alarm pull-station that he claimedmiyiquestioning was pulled was the one. Also, they
did not find in the vault the remnants of any burned sweatshirt.

While these were certainly valid concerns, it does not appear that they were by any means
conclusive. J.G. was never asked about the wben he was questioned. ATF concluded also that
the pull-station identified by J.G. in the “Ghostte” was likely the one that was pulled and set off the
alarm and the diagram that J.G. prepared duringiquésy showing the location of the pull-station

was not preserved by defendants, as discuased Finally, one of defendants acknowledged the
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possibility that the sweatshirt could have been totallysumed by the fire given the extent of the fire
damage in the vault. (Doc. Nos. 53-3, pp. 36-52).

Moreover, in addition to J.G. knowing the correatnbination to the vault, and the fact that
an alarm lever had been pulled, J.G.'sestants about how he started the fire, igniting a
sweatshirt at the rear of the vault just outsidefitbecabinets, were consistent with: (1) the ATF's
determination of the origin of the fire being odtsof the file cabinets; and (2) ATF’s determination
that no accelerant had been usdéinally, J.G. also had motive, which was that he was upset about
how his father had been treated by the schoolfather had worked for the school for approximately
25 years and had been terminated in the recent past. (Doc. Nos. 65-12; 65-19, pp. 4-5, 18). He may
have also have been upsetadperception that plaintiff (who hadewt to bat for him in terms of
allowing him to participate in an athletic eveleispite academic performance issues) was also being
poorly treated with plaintiff’s nonrenewal.

Defendants subpoenaed J.G. for a deposition in this action. He declined to provide testimony,
asserting his rights under the Fifth Amendment.

G. The state court’s suppression of plaintiff's confession and the later dismissal of
the charge

Plaintiff filed a motion in state court to suppsehis confession(s), claiming a violation of his
Mirandarights. On July 1, 2014, the state distdotrt agreed and verbally suppressed plaintiff's
March 4 confession on the grounds that Mirahdd been violated - a point that the State conceded.

The court also suppressed the incriminating statéstmade by plaintiff on the morning of March 5,

" From the point when the interrogation of plaintifija@ on March 4 to the time when J.G. left the “Ghost

note” containing details not publically known, plaintiff was eitbeing monitored in the interview room or was being

held in jail during which, at that point, his calls were mamitb (Doc. No. 53-3, p. 49). Consequently, it seems unlikely

that plaintiff could have directly or indirectly passed on to thé details of how he started the fire, if he did. Itis, i

part, because of the problems with both J.G. and plaintiff's statements that defendants have not discounted the possibility
that both may have been involved in starting the fire.
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despite the fact that a full Mirantlad been given before questioning on that morning, based upon the

Supreme Court’s decision in Missouri v. Sieb&d3 U.S. 600 (2004). The court asked plaintiff's

attorney to prepare a written order setting forth ihatcourt ordered orally. That order was entered
on July 3, 2014. (Doc. Nos. 65-8; 82-10, pp. 83288).

Notably, the State chose not to appeal. Six détgs the court orally suppressed Plaintiff's
March 4-5 confessions, the State dismissed thermaircharge against plaintiff without prejudice with
the approval of the court. (Doc. No. 81-23).

Obviously, the reason for the dismissal Wwasause the prosecutors did not believe there was
sufficient evidence to get a conviction with the ptéf's confessions having been tossed. In fact, the
defendant who was overall in charge of the investigation conceded during a deposition taken in this
case that, without the confession, City investigatacked probable cause even for plaintiff's arrest,
much less sufficient evidence to prove guilt beyond a reasonable doubt. (Doc. No. 53-6, p. 53; 60-2,
p. 78). Also, the fact that one or more of deferslaugre fearful that they would not get a confession
if plaintiff was given a full Mirandavarning speaks volumes in terms of the fact that their case was
based primarily upon surmise and conjecture withouttouEinally, the case against the plaintiff
absent the confession became even more even more problematic with the “Ghost note” and J.G.
making conflicting statements, including that he was the arsonist, on the early morning hours of March
5 before plaintiff was formally charged.

H. The defendants’ mishandling of evidence

In addition to the foregoing problems for any future criminal prosecution of plaintiff or some

81t appears that plaintiff remained in custody until omafber March 21, 2014, when his conditions of release
were modified to include exetian of a $500,000 appearance bond vatltash deposit of $50,000, GPS ankle
monitoring, and travel limited to the countiesStérk, Burleigh, and Morton. (Doc. No. 81-22).
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other person, defendants failed to preserve whatampetent defense attorney will likely claim to
be important and material evidence (if not in sonstances possibly also exculpatory), including:

. Failing to take steps to insure that all three of the phone calls that J.G. made to the Law
Enforcement Center were preserved. It appears one call was not preserved.

. Failing to preserve a document that J.G. reviewed during his recorded interview that,
from all appearances, was a witness statement and very well could have been a written
statement J.G. prepared pursuant to trengon practice of Dickinson police at the
time of obtaining written statements prior to interviews. (Doc. Nos. 53-6, pp. 66; 60-1,
pp. 42-44; 60-2, pp. 38-39).

. Failing to preserve a critical drawing made by J.G. during his interview showing the
location of the alarm he claimed to have pulled.)(ld.

. Failing to preserve a drawing that pifif made during his March 3, 2014 interview.

. Failing to preserve certain e-mails provided by a citizen witness to one of the
detectives that discussed reasons vitgyane school administration official thought
J.G. could be a suspect. (Doc. No. 60-2, p. 39).

. Turning off the video camera when it gotthe point when Monsignor Schumacher

expressed concern about J.G. and then not included the substance of those concerns

in any written report of the interview. (Doc. No. 60-1, pp 38-39; 81-9, pp. 4-5, 13-14).

l. The continuing investigation
The City states that its investigation betTrinity High School fire continues. The ATF,
however, has closed its file. (Doc. No. 57-10). Irertit is apparent from the record here that the

City’s investigation has stalled. In fact, get a future conviction, it likely would take a new
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confession given: (1) thenlikelihood now (more than threears later) of an eyewitness coming
forward or forensic evidence linking a person to the fire being discovered (no forensic evidence was
initially uncovered); (2) the two prior confessions - notwithstanding the recantations and the
suppression of plaintiff's confession; and (8 tCity’s mishandling of the investigation. The
prospects of anyone coming forward now and confessing are remote, at best.

Il LAW GOVERNING THE INVESTIGATORY PRIVILEGE

The parties in their briefing do not disputet federal law governing privileges applies

notwithstanding the mixture of feddrand state claims being made. ,3eg, Heilman v. Waldron

287 F.R.D. 467, 473 (D. Minn. 2012) (applying federal privilege law in a case of mixed federal and

state claims); Lykken v. Bragio. Civ. 07—-4020, 2008 WL 2077937, at **3-4 & n.3 (D.S.D. 2008)

(same). With respect to the investigatory peigé, the court agrees with the following characterization
as to the state of the privilege in the Eighth Circuit:

The investigative privilege is a quadéf privilege, and, as the Eighth Circuit
has held, the privilege is “a wenarrow one.” Stepher®groduce Co. v. NLRB515
F.2d 1373, 1377 (8th Cir. 1975). The privilege “need only be honored where the policy
behind its invocation by the agency outweighs any necessity for the information shown
by the party seeking it.” Id‘The privilege is predicated on the public interest in
minimizing the disclosure of documentsat would tend to reveal law enforcement
investigative techniques asources.” SEC v. Shanahawo. 4:07CVv270 JCH, 2009
WL 1955747, at *1 (E.D. Mo. July 6, 2009).

United States v. D.S. Medical, L.L . QNo. 1:12-cv-00004, 2016 WL 4493679, at *3 (E.D. Mo. Aug.

26, 2016). Also, in determining whether to hortwe tprivilege, district cots within the Eighth
Circuit have applied the same factors that a numbather courts have applied, which are sometimes
referred to as the “Frankenhaufaators” after the district coucase that first enunciated them. Those
factors are:

(1) the extent to which disclosure will thwart governmental processes by discouraging
citizens from giving the government information; (2) the impact upon persons who
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have given information of having their identities disclosed; (3) the degree to which
governmental self-evaluation and consequent program improvement will be chilled by
disclosure; (4) whether the information sought is factual data or evaluative summary;
(5) whether the party seeking discovery is an actual or potential defendant in any
criminal proceeding either pending or reasopéikely to follow from the incident in
guestion; (6) whether the police investiion has been completed; (7) whether any
interdepartmental disciplinary proceedings have arisen or may arise from the
investigation; (8) whether the plaintiff's suit is non-frivolous and brought in good faith;
(9) whether the information sought is dahle through other discovery or from other
sources; [and] (10) the importance of thimimation sought to the plaintiff's case.

SEC v. ShanahamNo. 4:07cv270, 2009 WL 1955747, at *2 (ENdo. July 6, 2009) (quoting In re

Sealed Case356 F.2d 268, 272 (D.Cir.1988) seeFrankenhauser v. Rizz69 F.R.D. 339 (E.D.

Pa.1973).
The burden is upon the party invoking the investigative privilege to establish its applicability.

E.q, D.S. Medical 2016 WL 4493679, at *3. “Importantly, across-the-board claims of law

enforcement privilege supported only by carscry statements will not suffice.” ShanahH2009 WL

1955747, at *2 (quoting_Alexander v. F.B186 F.R.D. 154, 167 (D.D.C. 1999).

.  THE DOCUMENTS WITHHELD BY THE CITY

A. Introduction

Following an initial review of the movingapers and the City’s privilege log, the court
determined it could not rule on the claim of investigatwivilege without at least first inspecting the
document that were withheld. Consequently, thetadered that they be filed under seal foiran
camerainspection by the court. Then, when the teas unable to determine the significance of a
number of the documents in light of the City’s gatieed objections, and given the complexity of the
issues, the court, to be fair to the City, orderedxaparte in cameraearing during which only the
City’s attorney and its Chief of Police appeared. During that proceeding, the court elicited the

additional information required to rule on the oladf investigative privilege as it applied to the
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withheld documents that were filed under seal at Doc. Nos. 97-107.

B. The City’s relevancy objections

The City makes two objections based upon ladlet#vancy. The first is its contention that
most of the documents are irrelevant to wkeplaintiff's confession was coerced. Second, it argues
that any minimal relevancy dhe withheld documents outweighed by the City’s interest in
maintaining the integrity of its ongoing crinal investigation. Theourt will addres the first
argument here and the second when addrefisingaim of investigative privilege.

The are two problems with the City’s overarching relevancy objection. First, plaintiff is suing
for more than just that his rights were putpdty violated by his confession having been coerced.
Plaintiff also sues for false arrest and malicious prosecution pursuant to 42 U.S.C. 81983 and under
state tort law as well as for defamation. Further, and even more significantly, it appears the City will
be offering at trial evidence of plaintiff's gui#nd either explicitly oimplicitly suggesting that
plaintiff was in fact the arsonist. This norally makes relevant most of the City’s criminal
investigation, regardless of whether it was befarafter the dismissal of the charge against the
plaintiff.

After review of the documents filed undesas, the court overrules any overarching relevancy
objection to their production based simply updmew the documents were created. However, there
are a couple of documents that the court deternahes in part on relevancy grounds need not be

turned over.

C. Consideration of the Frankenhausermand other factors
1. Whether disclosure will discourage citizens from coming forward with
information

During theex partehearing, the City asserted this factor as a concern. However, the City was
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unable to articulate what information citizesmiso have not yet come forward might reasonably have
that would be material to the investigation - other than possibly those who investigators still consider
as possibly suspects and those persons are aware they are still subject to scrutiny.

Based on this and what the court has outlatsal/e, it does appear unlikely now that there are
citizens with material knowledge who have not yet come forward. The City failed to demonstrate this
factor to be of substantial concern in this case.

2. The impact upon persons who have given information of having their identities
disclosed

The court’s review of the record indicates that the identities of persons with knowledge are
already publically known with most of the théraving been disclosed through the dismissed criminal
proceeding and others through the discovery incdise. There is one possible exception, which has
to do with the person who provided information in the sealed document at Doc No. 99. The person
who gave that information is unlikely to be negatively impacted by any disclosure given the person’s
position as an attorney.

During the hearing, the City expressed concern abeutact that plaitiff has in the recent
past been contacting persons at the school. Howeeeaiready knows who they are and he has the
First Amendment right at this point to talktteem. Further, even putting that aside, the City was
unable to point to one instance of any person being contacted who was negatively impacted in some
way.

The City has failed to demonstrate that faistor should be accorded substantial weight.

3. The degree to which governmergalf-evaluation and consequent program
improvement will be chilled by disclosure

The City has not provided any information @gent reasoning for why this is a factor that

should be considered in this case.
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4, Whether the information soughtfé&ctual data or evaluative summary

From the court’s review of the withheld infoation, most of it is factual data. Some of it,
however, may also be evaluative. But, to the extent it is evaluative, it does not appear to reveal more
than what is already publically known or can readily be surmised from what already has been turned
over during discovery in the criminal case and is tase. Also, it isob early to conclude at this
point that the evaluative information cannot under any circumstances be used either as direct evidence
or impeachment with respect to issues of interd motivation that may be material to plaintiff's
malicious prosecution claim.

5. Whether the party seeking discovery is an actual or potential defendant in any
criminal proceeding either pending or reasonably likely to follow from the
incident in question

This is an unusual case given the crimictzrges having been brought against plaintiff and
the State’s Attorney having to dismiss ttiearges for lack of enough evidence. While plaintiff
remains a “person-of-interest” with respect tofttee(a point that the City has repeatedly made known
outside of what it disclosed to the couartamerg, it appears clear to this court that the likelihood of
the City investigators being able to persuadeState’s Attorney to pursue a new charge against
plaintiff to be small in light of what has transgrand the fact the situation is unlikely to materially
change in the future. The conclusions that the court reaches in this regard are based on its review of
the information that has already been disclosedisasissed in detail above, as well as the failure on
the part of the City to provide any new informationcamerathat would support a different
conclusion.

In short, the court cannot conclude that it is “ozbly likely” that the plaintiff will again be
charged. In fact, the probability of anyonertgecharged now appears to be small. Hence, while

plaintiff remains a person-of-interest, it is rabugh in this instance to deny discovery of the withheld
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information.
6. Whether the police investigation has been completed

The City claims its investigation is stillggeeding. However, during the hearing, the City was
unable to point to any new meaningful lines of inquiry that remain to be followed and it appears the
investigation has stalled. In that sense, it daggsear that the investigation is largely complete.
Finally, the plaintiff did offer the alternative of agtof this matter to allow more time for the criminal
prosecution to go forward without further simultanepreceedings in this case. (Doc. Nos. 30). The
City opposed that motion. (Doc. No. 34).

7. Whether any interdepartmental disciplinary proceedings have arisen or may
arise from the investigation

The City stated during thie camerahearing that there is nabw any ongoing disciplinary

proceedings.
8. Whether the plaintiff's suit is non-frivolous and brought in good faith

Whether plaintiff at the end of the day le®ugh to prevail on any of his claims remains to
be seen. He certainly has an uphill task. With respect to the federal claims, it may be difficult for
plaintiff to overcome qualified immunity, proveumicipal liability, and meet the high burden required
for claiming a due process violation. And, withpest to the state law claims, there remains the
difficulty of proving malice.

That being said, the court is unable to conclhéesuit is frivolous or that it has been brought
in bad faith. In addition to the reasons already adtedl, this is not a situation where plaintiff filed
suit either during the initial phases of the investigation or while the criminal prosecution against him
was pending in a transparent attempt to impede or chill either one. Rather, the suit was filed after the

State dismissed its case and only after (1)Jitggs investigators had obtained a tainted confession
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from plaintiff using highly questinable, if not outright unlawful tactics - particularly when employed
cumulatively, and (2) another person had came fahaad admitted not only to starting the fire, but
also stating that plaintiff had no involvemeamd that person possessed knowledge consistent with
his possible involvement that was not pulllicknown and had an equally, if not more, plausible
motive.

As for the City’s argument that the purpose of the suit is simply to chill any attempt to recharge
plaintiff, the City has offered nothing more thepeculation that this is the case and, in any event, has
placed itself in a poor position to make thajanment now given its own conduct and the significant
amount of time that has passed without a newggsabeing brought. Further, as noted earlier, the
plaintiff offered the City an opportunity toast this matter and the City opposed that motion.

9. Whether the information sought is available through other discovery or from
other sources

Most of the withheld information likelgould not have reasonably been obtained by plaintiff
or only with substantial difficulty. Furthethe persons who have provided some of the withheld
information should not now have to be burdened by daplie requests from plaintiff. The City has
failed to demonstrate this is a substantial factor.

10. The importance of the information sought to the plaintiff's case

At this point, it is difficult to determine thelative importance of the withheld information to
plaintiff's case, but it does appear that the docusiat the court will order be disclosed may be
of some importance if only to defend against the Cdgfense (explicit or implicit) that plaintiff was
in fact the arsonist.

11. Prejudice to persons with respect to whom a report of suspicious behavior has
been made but who are not the subject of any investigation

While this is a factor not specifically listed in the Frankenhalisteof factors, it is one the
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court believes it needs to consider. In this cdmeptovisions for limited disclosure and restrictions
upon use of the information without furtheder from the court adequately address the possible
prejudice.

12. Prejudice to others who also maydubject to investigation but who have not
been charged with any crime and may never be charged

This also is not in the list of Frankenhaufsetors but, like the prior one, is something the
court should consider.

During the hearing the court expressed concern about the fact that a person other than the
plaintiff was determined to have been deceptive wipeet to questions about his involvement in the
fire in an October 2014 interview, well aftéretcharges against plaintifbs been dismissed. The
court had intended to require “attey eyes only” disclosure of the document (Doc. No. 97) that
suggested this. However, the undersigned was shoclese tiat the information contained in the
document was set forth in plaintiff's expert&port, which as has been publically filed.

It is not clear how plaintiff's expert, and puesably also plaintiff's attorney, obtained the
information. It may be that plaintiff’'s counsabtained it from the ATF, which, by the way, never
claimed investigative privilege in turning over its file information and which the City never attempted
to block the disclosure of. However, if plaintifégtorney obtained the information from the City,
then it appears the City’s concern about the integfitys investigation extends only so far and is
suspect, at best, particularly with respect to ‘@might line” claim that anypart of its investigation
after the date of the dismissal of the case shouldijed to the privilege. Also, if the City released
the information without any attempt to protect its confidentiality, it does not say much for wanting to
protect those who still enjoy the presuiop of innocence from being negatively impacted.

D. Balancing the relevant factors with respect to the withheld documents

24



After weighing all of the above factors withspect to each document in question, the court
orders disclosure of most of them, concluding pteintiff's interests and needs outweigh the interests
of the defendants in protecting the “continuing” investigation. Plaintiff's core claims are not frivolous.
Further, the City has had substantial time to make a case and the likelihood now of obtaining a
conviction appears remote.

That being said, there is one document thatcourt will order withheld (Doc. No. 100)
because it does not reveal evidence that necessarily lmeulsed by plaintiff at this point and the
interests of the City in not revealing its proseciat/investigative strategy trump. Also, there is
another document (Doc. No. 101) that does not coatainnformation that possibly could be useful
to plaintiff.

Aside from these two documents, the court willearthat the remainder be turned over subject
to the confidentiality provisions set forth belowhe confidentiality provisions should mitigate the
more legitimate concerns expressed by the City.

IV. THE DEPOSITION OBJECTIONS

Plaintiff in his motion does not set forth wapecificity the questions that were objected to on
grounds of investigative privilege, but dodsaeh excerpts from two depositions in which the
objections were asserted. Inreviewing those exgdtploes not appear that plaintiff's attorney posed
to the witnesses every questionitiended to askFurther, there obviously was no opportunity for
followup questions since no answers were givetihéofew questions that were posed because the
witnesses was instructed not to answer. Hausrtone of the defense counsel made clear that the
privilege would be invoked for all questis that sought to elicit infmation with respect to the
investigation after July 7, 2014. In fact, he went so far as to berate plaintiff's counsel during the

deposition for not having previously sought a rulorgthe claim of investigative privilege for any
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questions relating to the City’s investigation after July 7, 2014. (Doc. No. 57-11, p. 5).
Given these circumstances, the court will nakerulings on any particular questions now.
Rather, given the weakness of defendants’ position vwagies to any claim of investigatory privilege,
the court will permit supplemental telephone depositions of defendants Klauzer and Oestreich to
address what took place aftelydid, 2014, which was the dttary date imposed by defendants’
counsel with respect to inquiry about matters ocografter that date. The court will then determine
what questions must be answered after weighitiy n@spect to each line of questioning, if not each
question, the Frankenhausactors. Further, rather than have to make these rulings after the renewed
depositions if claims of investigative privilege perais there are instructions not to answer, the court
may short circuit what otherwise might bebad drawn out process by presiding over the taking of
the depositions and making rulings on the spot.
V. ORDER
Based on the foregoing, the court her€diyDERS AS FOLLOWS:
1. Within ten business days of today, the City of Dickinson shall produce the documents
filed under seal at Doc. Nos. 97-99 & 102-1pbtherwise allow for their inspection
and copying within that time frame. In producing the documents, the City shall
indicate for each document the docket nunatbevhich the document was filed under
seal. The documents shall be treated as being confidential. Plaintiff's attorney shall
not disclose the documents or their contengopersons other than: (1) the plaintiff
or plaintiff's attorney’s staff, whaonust also keep the documents and their contents
confidential; and (2) plaintiff's experts, so long as they agree in writing to keep the
documents and their contents confidential. If plaintiff's attorney needs to use the

document for purposes of any court filing, he shall refer to the document by its docket
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number and not reference its contents, except as otherwise permitted by the court or
unless the court filing is itself under seal.

2. The City of Dickinson need not produdes tdocument at Doc. No. 99. The court
concludes with respect to this document that the interests of the City in maintaining the
confidentiality of the strategy of its investigation in this instance outweighs any interest
of the plaintiff, particularly since th#ocument by itself is of no evidentiary value.

3. The City of Dickinson need not produce the document at Doc. No. 100 because it does
not contain information that would be wifaterial use to plaintiff's case.

4. If plaintiff’'s case survives the pending motion for summary judgment, the court will
allow plaintiff to take a supplemeaitdeposition by telephone of defendants Klauzer
and Oestreich to address what took place after July 7, 2014. The parties are to contact
the court before the depositiobecause the court may wishgarticipate to rule on
any objections in real time.

IT IS SO ORDERED.

Dated this 17th day of August, 2017.

[s/ Charles S. Miller, Jr.

Charles S. Miller, Jr., Magistrate Judge
United States District Court
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