Kellogg et al v. Smith et al

UNITED STATESDISTRICT COURT
DISTRICT OF NORTH DAKOTA
WESTERN DIVISION

Gene Kellogg and Eda Kellogg,
Civil File No. 16-00016-DLH-CSM
Plaintiffs,

VS.
PROTECTIVE ORDER
Daniel J. Smith, an individual,
DDA, Inc., an Indiana corporation,
Brenda McGinley, an individual,
International Investigators Inc, an Indiana
corporation, C. Tim Wilox, an individual, and
Recon Avionics, Corporation, an Indiana
corporation,

Defendants.

Upon considergion of the Stipulation by the patiesfor a Protestive Order[Docket No.
52] pursuantto FederbRuleof Civil Procedure26(c):

IT IS HEREBY ORDERED:

1. As usd in the Pratcive Order,theseterms have the foll owing meanings:

"Attorneys” means caunsd of recad,

"Confidential" documens are documentdedgnated pusuant to paragrapl®;
"Documents” arelamateriat within thescopeof Fed. R. Ci. P. 34;
"OutsideVendors"'mears messanger, cqpy, coding, and other clerical-servicesndors
notemgoyed bya party or its Attorneysand

"Written Assurance'mears anexeated docunent in the form attached as Etdit A.

2. A Party may ddgnatea document'Confidential” to protectinformation

within the scopef Fed.R. Civ. P.26(c).
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3. All Confidental documents along with the information contaned in the
documentsshall be used stely for the purpseof this actionand no personreceivingsuch
documers shall, directlyor indirectly, use transfer, disclose orcommunicate imnyway the
document®f their contents tanypersorother than thosgpecified in paragraph Any otheruse
is prohibited.

4. Access to any Confidentidocumentshdl be limited to:

a. the Court andts daff;
b. Attorneys, their lawiirms, ard their Outside Vendors;

C. persors srownonthe faceof the documento hawe authored orecaved
it;

d. courtreporters retained to transcribe testimony;

e. the parties;

f. outside independent persong.e., persors not currenty or formerly

emgoyed by consulting with or otherwse asodated with any party)
who are retainely a party or its Attorneys to providssistance anock
jurors or focusgroup members or thdike, or tofurnish technic# or
expertsavices,and/or togive testimony in this action
5. Third parties producing docurents in the course ofthis acion may also
desgnate docunents as"Confidental,” subjectto the same protectiors andconstraints as
the partiesto the action. A copy ofthe Protective Ordeshall be saved along with any
subpaenaserval in connection withithis action. Al documents produed by suchthird
pallieshall betreatal as "Canfidential” for a period of 14 days fromthe dateof their
prodwction, or, in the case of documents produced prior to this Order, for 14 days from
the date of this Ordeand during either period amparty maydesignate sucilocuments
as"Confidential " pursuanto the tamsof the Protectve Order.
6. Eachpersa appropriatdy designated pursuamo paragraph 4(f) to recave

Confidentiall information shall execute a "WrittenAssurancefin theform attached axhibit

A. Oppasing counsé shall be notifiedat least14 days prior to dclosue to any such person
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who is known to le an employeeor agent of, or consultatd, anycompetitor of thepaity

whose designatedlocumentsare soughtto be disclosed. Such noticghdl provide a

reasonabledesciption of the autside independent grson to whom disclosureis sough

sufficient to permit objectionto be made. If a party object in writing to such disclosure
within 14 days afterecapt of notice no disclosure dhall be mae until the party seeking
disclosure obtains thprior approvalof the Courtor the objeding party.

7. All depositons or portions of depasitions takenin this acion that contan
confidentialinformation may be dggnated "Confidential' and thereby obtain theprotedions
accordeddther"Confidential’ documend. Confidentiality deignaions for depogtions shall
be mae either onthe recordor by written notice to theother m@arty within 14 daysof receipt
of the transcript. Uhess oherwise agresd, depositions dhall be treatedas "Confidential”
duringthe 14-day periodfollowing recept of the transcript.The depaition of any witness
(or any portionof suchdepgaition) thatencompases Confieéntial information shalbetaken
only in the presence gdersans who arequalifi ed to hawe accessto such information

8. Any party who inadvertently fails to identify documents as "Confidential"
shall, promptly upon dscovey of its oversight, provide written noticeof the error and
substitute appropiately desgnated document Any party receivingsuch improperly
designated documents sheditrieve sich documerstfrom pesaons not enitled to receive
those documentand, upon ecept of the substitute documents, dall return ordestroy the
improperly designateddocuments.

9. If a party files documents with the Court containing information designated as
protected pursuant to the terms of this Order, the filings must be in compliance with the Electronic

Case Filing Procedures for the District of North Dakota. The parties are athasefggnation
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by aparty of adocumentas protectegursuant to tle tems of this Order cannot be vl as
the sole basisfor filing the documentunder sealin connection with eithetrial or non-
dispositive, dispositiveor trial relatedmotion. Only thoselocuments angortions of garty's
submission, orany part theregfwhich otherwisemeets the elementsor protecion from
public filing (including, but notlimited to, a statute rule or regulationprohibiting public
disclosure or protection undethe attorney-clienprivilegeor work product doctrine, or the
standard for protectionsetforth in Fed. R Civ. P. 26(c)), asfirst determned by the Court
upon motioranda showingof good causeshall be filed unér seal.If aparty intends tofile
with the Court adocument dggnated byanoher party as proteetd pursuant to theterms of
this Order, then thatiling patty shall providereasonabk advance notice to the designating
party of suchintentsothatthe designatingparty mg detemine whether or nathey should
bring a motionbeforethe Courtwhich se&ksto rerun irethe proeded documents to be filed
under seal Any party which seekt asserthata documenshould be filedwith the Court
under seal ball havethe burden of demonstratinghatthe documenshould be fied uncer
sed.

10. Any party may requet a changen the dedgnation of any information
dedgnated "Confidential." Any such docunent shall be treated aslesgnated untilthe
changeis completedIf the requestedhangen designationis not agreed tothe party
seekng the change magnove theCourtfor appropriate @i ef, providing notice taany
third party whosedesignation ofproduced documesas Confidential” in the acton may
be affected. Theparty assertinghat the materialis Confidentialshall havethe burdenof
proving thatthe informationin questionis within thescqe of protection affordedby Fed.R.

Civ. P.26(c).



11. Within 60 daysof the termiration of this action including any appeals, each
party $all either destroy oreturn to the opposing party all documedesgnaed by the
opposing party asConfidential,” and d copies ofsuch docunents, and shall destroyall
extracts ankbr data taken fronsuchdocuments Each partyshall provide aertification as
to suchreturnor destruction thin the 60day period. Haveve, Attorneysshall be enitled
to retaina sd of all documerd filed with the Court andil correspondence generated in
connection with the aigin.

12. Any party mayapply tothe Court for amodification ofthe Protectve Order,
and nothing in this Protective Ordeshdl be construedto prevent a party from see&king such
further provisions erhancing or limiting confidentelity asmay be appropriate

13. No actiontaken in accordance witithe Protecive Ordershdl be constuedas
a waiver of any claim or defesein the action orof any positionasto discoverabilityor
admissibility of evdence.

14. The obligationsimposdby the Protedive Order $all survivethe temmination

of this acton.

Dated: December 23,2016

(e

Charles S. Miller, Jr.
U.S. MAGISTRATE JUDGE




EXHIBIT A

WRITTEN ASSURANCE

declares that:

| reside at in the City of

, County of , State of

My telephone number is

| am currently employed by , located at

, and my current job title is

| have read and | understand therte of the Protective Order dated

, filed in CaseNo. 16-00016-DLH-CSMpendingin the United StatesDistrict Court for the
District of North Dakotal agree to comply with and be bound by the provisions of the
Protective Order. | understand that any violatof the Protective Order may subject me to
sanctions by the Court.

| shall not divulge any documents, aspies of documents, designated
“Confidential” obtained pursuant to such Rdive Order, or the contents of such
documents, to any person other than those Bpalty authorized by the Protective Order.
| shall not copy or use such documents ekéapthe purposes of this action and pursuant
to the terms of the Protective Order.

As soon as practical, but no later than 30 deiex final termin@ion of this action, |
shall return to the attorney from whom | haeeeived them, any documents in my possession
designated “Confidential”, and all copies, excergummaries, notes, digests, abstracts, and

indices relating to such documents.



I submit myself to the jurisdiction of the United States District Court for the District
of North Dakota for the purpose of enforcingadherwise providing relief relating to the

Protective Order.

Executed on

(Date) (Signature)



