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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
WESTERN DIVISION

JOSHUA PETERSON, ) CIVIL NO. 1:16-CV-00271
)
)
Plaintiff, )
)
VS. ) QUALIFIED PROTECTIVE ORDER
)

CITY OF MINQOT, a Political Subdivision, and)
OFFICER BRANDON SCHMITT, a Minot)
Police Officer, in his individual capacity, )

Defendants

N N N

* k% * * k% * * k%

In order to expedite the flow of discovery, facilitate the resolution of disputes over
confidentiality, protect material entitled to be kept confidential (including protected health
information as defined in 45 C.F.R. § 160.10BH1") and confidential personnel, records and
other employment related records) and ensure that protection is afforded only to material entitled
to protection, the Court hereby enters this QigaliProtective Order (“Prettive Order”) pursuant
to Federal Rule of Civil Proceire 26(c) and 45 C.F.R. 8§ 164-512(e):

A. Scope of the Protective Order

1. This Protective Order shall govern albthods for the exchange of confidential
information in this case, including witholinitation: documents and records produced, answers
to interrogatories, responses to requestsaftmission, information obtained from inspection of
premises or things, deposition testimony, infaioraproduced in any other form in response to

discovery, and information disclosed pursuant swulapoena or as part ahy motions, briefs or
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other filings. The terms “documents”, “information”, and “materials” used in this Protective Order
refer to all such methods for the exchangenfdrmation described in this paragraph.

2. This Protective Order applies to all parties (and their attorneys, agents, and
representatives) to this litigation and to nonparties who produce disaoegeyials pursuant to
subpoenas from the parties. It also appliesny individual who executes the Acknowledgment
and HIPAA Affidavit attached aBxhibit 1.

B. Designation and Protection of Confidential Information

3. A party may designate documents as CONFIDENTIAL INFORMATION if it
determines in good faith that the documents contain sensitive commercial, proprietary, personal
information (including but not limited to PHI). CONFIDENTIAL INFORMATION, together with
the HIGHLY CONFIDENTIAL INFORMATION — PHI described in paragraph 13, is referred to
as “Protected Material.”

4, A nonparty that produces documents or appears for a deposition in this litigation,
whether formally or informally, may designate documents as Protected Material pursuant to the
standards described in the proceeding paragraphtheFuf a party determines in good faith that
discovery documents produced by a nonparty coieotected Material, that party may designate
such documents even if they have not been sigdated by the nonparty that produced them. The
designating party shall make this desitjion as soon as reasonably practicable.

5. The designation of documents containing CONFIDENTIAL INFORMATION
shall be made by placing on each page of the document (in such manner as will not interfere with
its legibility) the word “CONFIDENTIAL”.

6. Whenever a portion of a deposition inva\ee disclosure of Protected Material, a
party may designate such portions of the deposition. This designation shall be made on the record
whenever possible, but following delivery of the transcribed deposition, the parties may also
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designate portions of the deposition transcript or deposition exhibits as by written notice to all
counsel of record specifying which portiongtloé transcript are to be kept as such.

7. The categorization of Protected Material and the designation of said Material as
CONFIDENTIAL INFORMATION, or HIGHLY CONFIDENTIAL INFORMATION — PHI in
this Protective Order and the restrictions regaydrotected Material amaade without prejudice
to further categorization and additional restrictions. In the event discovery proceeds into
documents and information that a party believes warrant further protections, the parties will meet
and confer to discuss appropriatiditional protections. If they cannot agree on such protections,
they may present the issue to the Court.

8. Material pertaining to other litigatiomd/or disputes involving City of Minot,
Brandon Schmitt, and/or Jumsa Peterson, and tduparties constituee CONFIDENTIAL
INFORMATION subiject to this Order.

C. Useand Disclosure of Protected M aterial

9. Documents that are designated as Protected Material shall not be used for any
purpose except for the prosecution or defense of this litigation unless authorized by further order
of this Court. Unless authorized by Court ordlee, parties are prohibitedoim using or disclosing
the protected health information for any purposepthan the litigation or proceeding for which
such information was requested. Nothing in this agreement shall preclude the defendant from
requiring a separate Qualified Protective Order in any other litigation arising from the same or
similar operative facts. The designation of documents as Protected Material shall not restrict their
use by the party producing them.

10. Documents that are designated as CONFIDENTIAL INFORMATION may be
disclosed only to:

@) the parties;



(b)
()

(d)
(€)

(f)

(@)

(h)

0)

(k)

()

11.

Legal counsel of recordfthe parties in this action;

persons regularly employed or associatéd the law firms of such counsel for the
parties, whose assistance is requestdddal counsel in the prosecution or defense
of this litigation;

other counsel for the parties;

expert witnesses and consultants, and their employees, retained by a party, to the
extent such disclosure is necessary for the prosecution or defense of this litigation,
including without limitation, any depositionf@rmulation of opinions, preparation

of expert reports, or for motions, hes or for the trial of this case;

representatives, agents, officers, directoremployees of the parties to the extent
such disclosure is necessary for the prosecution or defense of this litigation;

the Court and its personnel;
court reporters involved in transcribipgoceedings relevant to this matter;

persons noticed for depositions or designated as trial witnesses, to the extent
reasonably necessary to prepare such witnesses to testify, and who have previously
executedexhibit 1;

employees of copying, imaging, andngputer services progers for the purpose
of copying, imaging, or organizing documents necessary to the prosecution or
defense of this litigation;

the author, addressees, and recipienth@fdocument (and their counsel if in the
context of a deposition or preptom for a deposition or trial); and

any other person to whom disclosurexpressly authorized in writing by the party
who designated the information.

Prior to disclosing any Protected Matet@b nonparty, counsel shall provide the

nonparty with a copy of this Protectiv®rder, and obtain from the nonparty a written

acknowledgment in the form attachedzakibit 1, stating that the nonparty has read this Protective

Order and agrees to be bound by its provisidbsunsel shall retain aluch acknowledgments.

If a nonparty does not agree to be bound by tlotetive Order, disclosure of Protected Material

to such nonparty is prohibited.



D. Procedurefor Filing Protected Material

12.  Any party filing a document with the Court containing (1) PHI or (2)
CONFIDENTIAL INFORMATION, the disclosure o#hich would create a substantial risk of
serious harm, loss, or damage that could not be avoided bydesdike means is authorized and
required to file the document under seal. The pasimll comply with th€ourt’s procedures for
filing documents under seal.

13.  The designation of documents to bedfilender seal shall be made by placing on
each page of the document (in such manner as will not interfere with its legibility) the words
“FILED UNDER SEAL” (or “FILED UNDER SEAL — PHI” if the document contains PHI), in
addition to any other designations under this Protective Order.

E. Challengesto Designations

14. A party may object to or challenge ttlesignation of a document as Protected
Material by giving written noticéo all parties (including writtenotice to any nonparty that have
made the challenged designation). In challegghe designation of gndocument as Protected
Material, the challenging party must identify in the written notice the document or documents
challenged and must provide the legal basis for said challenge. Following such notice, the parties
must first meet and confer in good faith in ortteattempt informal resolion of their differences
over the challenged designation. If they canno¢@gn an informal resolution to the challenged
designation, they may present the issue to tbertC The party asserting that the material is
Confidential shall have the burdehproving that the information in question is within the scope
of protection afforded by Fed. R. Civ. P. 26(c) cDments designated as Protected Material which
are subject to challenge shall maintain thesigieation and protected status under the terms of

this Protective Order until such time as the Court rules on the challenge.



15. A party may elect to rescind or altee tthesignation of any document as Protected
Material by providing written notice to all parties of record of such election.

F. Inadvertent Production

16. If Protected Material is inadvertgn produced without the legend (e.g.,
“CONFIDENTIAL”) attached, or with an incorrectr improper designation, such documents shall
be treated nevertheless as Protected Mat&aah the time the producing party advises the
receiving party or parties in writinthat such material should haveen so designated. This shall
not vary the obligation of the receiving partyreognize and protect from further unauthorized
disclosure any and all PHI. The producing pargt thade the inadvertedisclosure shall also
provide all parties with an appropriately labeled replacement document providing the designation
or proper designation as the case may be. The regegarty or parties shall either return promptly
or destroy the unmarked or incorrectly desigdadocuments, and provide notice to the producing
party of said return or destruction.

17. If a party learns that, either by inadvertence or otherwise, it has disclosed Protected
Material to any person or in any circumstance not authorized under the Protective Order, that party
must immediately: (a) notify in writing counsel fibie all parties of the @wuthorized disclosures,
including all pertinent facts; (b) make evemsasonable effort to prevent further unauthorized
disclosure, including retrievindlaopies of the Protected Material from the recipient(s) thereof;

(c) inform the person or persons to whom unauiied disclosures were ma of all the terms of

this Order; and (d) request such person or persons to execute the Acknowledgment attached hereto
asExhibit 1. Compliance with the foregoing shall not prevent a party from seeking further relief
from the Court.

18. If a party notifies any other party inadvertently produced documents or
information that are protected from disclosurelemthe attorney-client privilege, work product
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doctrine, peer review or quality assurance privilege, or any afimicable privilege or immunity,

or the receiving party discovers such inadetrproduction, the inadvertt production shall not

be deemed a waiver of the applicable privileggrotection. The receiving party shall, without
further reviewing the documents at issue, retltrcopies of such documents to the producing
party and shall not use such materials for poypose. The return of any document to the
inadvertently producing party shall not preclude the receiving party from moving the Court for a
ruling that the document is not subject to any privilege or protection.

G. Return or Destruction of Protected M aterial

19.  Within 90 days after the final resolution of this action, including the expiration of
any appellate review, Protected Material shaltddarned to the party or nonparty that produced
such documents, or destroyed. All counsetemiord shall, upon requeshake certification of
compliance with this requirement and shall deliver the sarmeuosel for the party or nonparty
that produced the documents not more than 14 days after any such request.

20. Notwithstanding the foregoing, counsel for each party may retain an archival copy
of all pleadings, motion papers, transcriptgalememoranda, correspondence, and attorney work
product, even if such materials contain Protecteteht. Any such archad copies that contain
or constitute Protected Material remain subject to this Protective Order.

H. Survival and Jurisdiction

21. The terms of this Protective Order shall survive any settlement, discontinuance,
dismissal, judgment or othdisposition of this action.

22. Each person to whom Protected Mateisathown or to whom such Protected
Material is disclosed hereby submits him or herself to the personal jurisdiction of this Court,
wherever he or she may reside, but only for thp@se of enforcing the terms of this Protective

Order.



23. Nothing in this Protective Order shall affect any question of attorney-client
privilege, work product protection, peer review quality assurance privilege, or any other
privilege or immunity, as these matters shall be governed by the applicable law of privilege or
immunity.

|. Legal Process

24. If a party bound by the terms of thioteictive Order is served with a subpoena,
process, or court order issued in other litigation or similar proceedings, which order, process, or
subpoena compels or requiisclosure of Protected Material, that party must:

@) promptly notify the designating party regarding the order or subpoena. Such

notification must be in writing and shall include a cagythe subpoena or court
order;

(b) promptly notify the litigant that caused the subpoena or order to issue in the other
litigation or proceedings thabme or all of the matei covered by the subpoena
or order is subject to this Protective Order. Such notification must be in writing and
must include a copy of this Protective Order; and
(©) reasonably cooperate in the protectiand procedures the designating party may
reasonably wish to pursue, including but not limited to requesting the litigant in the
other litigation or similar proceedings to sigrhibit | agreeing to be bound by the
terms of this Protective Order.
If the designating party timely objects or seeks a protective order in the other litigation or
proceedings after being served a subpoena, processyrviorder, the party so served shall not be
required to produce any Protectdaterial unless and until a detenation is made by the court
and only in compliance with any court order, unless the litigant seeking Protected Material has
first obtained the designating party’s permissidhe designating party al bear the burden and
expense of seeking protection of its Protectedelkia, and nothing in these provisions should be

construed as authorizing or encouraging aypound by the terms of this Protective Order to

disobey a lawful directive from another court.



Dated this 3rd day of April, 2017.
IT IS SO ORDERED.

/s/ Charles S. Miller, Jr.

Charles S. Miller, Jr., Magistrate Judge
United States District Court



EXHIBIT1

ACKNOWLEDGMENT AND HIPAA AFFIDAVIT

| certify that | have read and | understand the provisions of the HIPAA Qualified Protective Order
(“Protective Order”) entered on the __ day of , 2017 by the Court in the civil lawsuit
entitledJoshua Peterson v. City of Minot, a Political Subdivision, and Officer Brandon Schmitt, a

Minot Police Officer, in hisindividual capacity (No. 1:16-cv-00271), venued in the United States
District Court for the Dstrict of North Dakota.

As a condition precedent to my receipt and examination of CONFIDENTIAL INFORMATION or
HIGHLY CONFIDENTIAL INFORMATION disclosed pursuant to the Protective Order, or of
obtaining information derived from such, | agreattthe Protective Order shall be deemed to be
directed to and shall include me, and thatalldbe bound by, observe, and comply with the terms
and provisions of the Protective Order. | furttagree that | shall be subject to the Court’s
enforcement and jurisdiction for any violation atempted violation of the provisions of the
Protective Order.

Dated:

Name (Printed)

Relationship to thisLitigation
SUBSCRIBED AND SWORN BEFORE ME THIS___ DAY OF , 20

Notary Public



