Envy Gentlemen&#039;s Club v. Minot, City of Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

Envy Gentlemen’s Club, )
)
Plaintiff, ) ORDER RE DEFENDANT'S
) MOTION TO DISMISS
Vs, )
)
City of Minot, ) CaseéNo. 1:17-cv-103
)
Defendant. )

Before the Court is a Motion to Dismiss by defant, City of Minot (Minot”). (Doc. No.
14). Plaintiff, Envy Gentlemen@lub (“Envy”), has filed a response which Minot ha replied.
(Doc. Nos. 15 & 16). On July 20, 2018, the court held a telephonic hearing on the motion.

l. BACKGROUND

This case arises from certain zoning ordoechanges enacted by the Minot City Council
on July 7, 2008. (Doc. No. 14). With the passaig@rdinance 4130, theit§ Council added the
following section to Minot’s<Code of Ordinances:

Sec. 18-205. Permitted locations for sexually oriented businesses

1. Asexually oriented businessis prohibited from being established, located, operated

or licensed in any district within the City of Minot other than the M-2 Heavy Industrial
Didtrict, and then only if it meets the conditions set forth in Section 15-5 of the Minot
Zoning Ordinance

2. The sexually orientated business lawfaperating as of the effective date of this
section and that is in violation of subB8en 1 of this section shall be deemed a
nonconforming use. The nonconforming use willpeemitted to continue for a period of

not to exceed three years. If a nonconforming use is discontinued for a period of 30 days
or more it may not be reestablished. Suxdnconforming use shall not be increased,
enlarged, extended, or altered except that the use may be change to a conforming use.

(Doc. No. 14-1 & 14-2) (ltalics added). Addnally, the City Councilamended Section 15-5,
“Adult Entertainment Center / Sexually OrientBdsiness,” of the Minot Zoning Ordinances to

reinforce the restriction on thecation of sexually oriented busisses to an M-2 Heavy Industrial
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District as well as outline otheonditions necessary to operatelsa businesses that are not at
issue here. (1d.).

When Section 18-205 was enacted, Envy dpdra licensed liquor establishment that
featured “exotic dancers” at 101 8ain Street in Minot, North Dakota.Envy does not contest
that the featuring of exotic dancers madeatse a sexually oriented business within the meaning
of Section 18-205 or that its location did not faithin an M-2 Heavy Industrial District. (Doc.
Nos. 1; 14; 4-2, p.2; 14-4, p.1).

After the passage of Section 18-205, Envyswparmitted to continue featuring exotic
dancers at the 101 S. Main Street locatiom a®nconforming use during the three-year grace
period provided for in Section 18-205(2). Howe\tbe grace period expired in 2011. (Doc. Nos.
1; 6; 14-3, p. 3).

In November 2010, and prior to the expwa of the three-year grace period, Envy
commenced an action in state district court imrd\@ounty challenging theonstitutionally of the
subject ordinances, as applieditto (Doc. No. 14-2). On Junk7, 2011, the state district court
granted arex parte request for a temporary injunction enjog enforcement of the ordinances.
(Doc. Nos. 1-1; 14-4, p. 3).However, upon a subsequent motiynMinot to lift the temporary
injunction, the state districtourt vacated it on Septemh®d, 2011, concluding that Envy was
unlikely to prevail on the merits. (Doc. Ndk:2, 14-4, pp. 23-24). Sie the lifting of the
preliminary injunction, there has have been nihier proceedings in state court, although both
parties agreed during thelephonic hearing in thisase that the statetamn is still pending.

On May 22, 2017, Envy commenced this actiofiboc. No. 1). Envy alleges in its

complaint that, since September 15, 2011, it has moedi to operate at its present location as a

1 Minot contends in its answer that EBP, Inc., is the licéndeer of the establishment at 101 S. Main St. and that
it, not Envy Gentlemen’s Club, is the rgalrty in interest. (Doc. No. 6, p.1).
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lounge without entertainment dangi (Doc. No. 1, p. 2). Envyams that, in an effort to
reinstitute its entertainment dang, it has tried working with Miot to find a location that meets
the requirements of the Ordinance, but has beebleisa. (Id.). Envy claims that potential sites
in the M-2 Heavy Industrial Distt were either “occupied, navailable for sale, not on the 2011
zoning map, or completely unaffordable.” (k. p. 4). Envy alleges Mot was aware of the
unavailability of a suitable locatn within the permitted zoning district at the time the ordinances
in question were enacted or later amended thiadl its real objective was to zone Envy’s
entertainment dancing business out of exister{tét. at p.3). Envy contends that, in so doing,
Minot knowingly denied Envy’s rights of freedom of expression under the United States
Constitution’s First Amendment. To address thdation, Envy requests injunctive relief and
damages. _(Id. at pp. 4-5). In the alternatlzeyy asks the court to declare there has been an
unconstitutional taking of its property and that itdvearded damages on that basis. (Id. at pp. 6-
7).

The claims that Envy asserts in its federahptaint mirror those raél in its state actioh.
That is, Envy’s state complaint raises bothratFAmendment freedom-of-expression claim and a
takings clain® (Doc. Nos 1; 14-2).

In the motion now pending, Minot argues thisitshould decline to exercise jurisdiction

based the abstention doctrine imgsout of the seminal case ¥bunger v. Harris, 401 U.S. 746,

2 In addition to the constitutional claims, the state court complaint appears to allege one or more state law claims,
including that Minot was required to allow Envy to continue its pre-existingi@seit(should have been treated as
having been “grandfathered”) and that N.D.C.C. ch.-2Z.1 prohibits cities from regulating morality through the
utilization of their zoning authority. (Doc No. 14-2, p. 3).

3 While Envy alleges an unconstitutional taking in both this and the state court action, it is silent as to which
constitution it claims was violatede., whether it is the United States Constitution, North Dakota’s Constitution, or
both. (Doc. Nos. 1, p. 6; 14-2, p. 3).



756 (1971) and commonly referred to_as Youngstatiion. Envy resists the motion, confining
its opposition to the merits of Minot’s motion.

Il. LEGAL DISCUSSION

A. The court is required to abstain

In Younger, the Supreme Court held that fatleourts may not enjoin pending state court
criminal proceedings except in exceptional emstances. Younger, 401 U.S. at 756. Since then,
the _Younger abstention doctrihas been expanded to provide that “federal courts should abstain
from exercising jurisdiction when (1) there am ongoing state court proceeding, (2) which
implicates important state interesand (3) there is an adequate opportuitsaise any relevant

federal questions in the staproceeding._ Plouffe v. Ligon, 606 F.3d 890, 892 (8th Cir. 2010)

(“Plouffe”) (citing MiddlesexCounty Ethics Comm. v. Gard&tate Bar Ass'n, 457 U.S. 423, 432

(1982)).

There are some exceptions, however. Evéhefthree Middlesex requirements are met,
“a federal court should not abstain if thereaishowing of ‘bad faith, harassment, or some
extraordinary circumstance thatould make abstention in apprege.” 1d. at 893 (quoting
Middlesex, 457 U.S. at 435). Alsabstention is notppropriate where thetate statute being
enforced in all respects patgnand fragrantly violates expss constitutional prohibitions no
matter how applied. See, e.g., Plouffe, 606 F.3d at 893.

In this case, both partiesragd during the hearing thatetlstate action is still pending
despite the lack of any action on Envy’s pancei 2011. In addition, Minit attorney stated it
would resist any attempt by Envy to dismiss #haton in favor of this proceeding. Given these
circumstances, the first Middleséactor is clearly satisfiedEnvy cannot use its own inaction in
the state court proceeding (likely because otitifavorable ruling over the lifting of the temporary
injunction) as a basis for concluding there is ngang state judicial proceeding. In fact, even
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if Envy had received an unfavotatruling on the merits by the stadlistrict court, it would have
been obligated to appeal th&toision to the North Dakota Supre@eurt before being entitled to

any federal court considerationtliere would be any to be ha8ee, e.g., New Orleans Pub. Serv.,

Inc. v. New Orleans, 491 U.S. 350, 369 (1988)OPSI”) (“For Younger purposes, the State's

trial-and-appeals process is treated as a unggsyem, and for a federal court to disrupt its
integrity by intervening in mid-process wouldndenstrate a lack of respect for the State as
sovereign. For the same reason, a party maypmaure federal intervéion by terminating the
state judicial process prematurelyergoing the state appeal to attdbk trial court's judgment in
federal court.”).

As for the second requirement, it does not apttediEnvy seriously contends that Minot’s

interests are not important onddowever, even it doeg, is to no avail._See, e.g., Night Clubs,

Inc. v. City of Fort Smith, Ark., 163 F.3d 47880 (8th Cir. 1998) (“Night Clubs, Inc.”)
(*enforcement and application of zoning ordinanaed land use regulatiomsan important state

and local interest”); Central Ave. News, Inc.Gity of Minot, N.D., 651 F.2d 565, 568 (8th Cir.

1981) (enforcement of Minot’s ordinances regjuig the business of adult book stores involved
“important state interests praing the general welfare”).

Lastly, with respect to the third Middleserquirement, Envy raised the same First
Amendment and takings claims in its state couibadhat it makes in this case. And, while the
state court vacated the preliminary injunction, ¢hisr nothing in the state court’s opinion that
suggests it will not consider Envy’s fedecanstitutional claims on the merits.

Turning then to the exceptions to theuger abstention, Envy has failed to demonstrate:
(1) that Minot has acted in badtfaor in a harassing manner; (Be existences of extraordinary

circumstances; or (3) that ordinances in question are patently and flagrantly unconstitutional



regardless of how they might be applied. Couffie, 606 F.3d at 895; Nt Clubs, Inc., 163 F.3d

at 481. In terms of the latter, “[m]erely invol the First Amendmerdoes not automatically

exclude the application of the Younger abstantiloctrine.” _Geier v. Misouri Ethics Com'n,

715, F.3d 674, 680 (8th Cir 2013). As the EigGircuit has observedt has applied Younger
abstention in cases raising First Amendment issues. Id.
In short, the court agrees thitashould abstain in this action.

B. The court will stay this action - at least for the present

Having concluded that abstention under Youngeappropriate, the only question that

remains is whether the court shoatdy this action or dismiss itn Night Clubs, Inc., the Eighth

Circuit concluded that a stay tife action, as opposéal dismissal, is generally appropriate when
a claim for damages has been made in federal ootine possibility of a return to federal court
otherwise remains. 163 F.3d 481-82. In terms othe former, the Eighth Circuit noted an
exception, that being where the only possibility foamard of damages is wh the state statutory
scheme would first have to bedallered unconstitutional. Id.

While it might very well be that this exceti applies, the court, nevertheless, deems it
prudent to stay this action for now rather thasimdss it. While the parties agree that the state
action is still pending, there may be some uncertaiatyp how the state court might treat the long
hiatus in the state court actibrizurther, it is not clear at thisipp what defenses have been raised

by Minot in the state court action. Notably, however, it has pled as a defense in this case that

not clear at this point what remedies are geiferred to and whethany such failure would

require this court to abstain if the state court twagismiss on that basis. Also, of concern with

4 The court need not decide now what impact a dismissal of the state court action for non-prosecutioneright ha
terms of application of the Younger abstention, but Envy may be out of luck. See NOPSIS481.369.
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respect to a possible return to this court is Matot claims in its answer that, even now, the
present action is barred by the statute limitatessell as the doctrine of laches. (Doc. No. 6, p.
4).

That being said, the parties can addresssthesi of whether dismidsa more appropriate
than a stay later if it becometear that there can be no retumfederal court and that the
referenced exception applies.

.  ORDER

The court has carefully reviewed the ente@eard, the parties’ briefs, and the relevant case
law. For the reasons settio above, Minot's Motion t@®ismiss (Doc. No. 14) iISRANTED IN
PART AND DENIED IN PART . This action iSTAYED pending further ordeof the court.

IT IS SO ORDERED.

Dated this 26th day of July, 2018

/s/ Charles S Miller Jr.

Charles S. Miller Jr.
United States Magistrate Court




